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PREFACE. 


The  object  of  the  Work  again  presented  to  the  Pro- 
fession in  this  second  edition  (the  first  having  been 
favourably  received),  is  to  give  a  satisfactory  view 
and  explanation  of  the  practice  of  the  equitable 
jurisdiction  of  the  English  Chancery :  and,  as  was  at 
first  stated,  it  is  intended  throughout  for  the  service 
particularly  of  more  recent,  rather  than  the  more 
established  practitioner,  by  rendering  sttch  assistance, 
and  giving  such  information,  and  on  such  a  pkm^  as 
the  Author  thought  wanting.     The  Author's  atten- 
tion also  has  been  given  to  Country  as  well  as  Town 
business ;  inasmuch  as  the  Country  Solicitor  will  find 
much  to  guide  him  in.  his  attention  to  his  Agent's 
proceedings  and  his  intercourse  with  him :  as  well 
as  many  occasional  and  useful  hints  for  his  own 
guidance* 

In  the  present  edition,  the  Work  is  (not  only  in 
consequence  of  the  New  Orders  of  April,  18^8,  which 
are  incorporated  in  their  proper  places,  but  other- 
wise also^)  enlarged  and  improved.  It  is,  in  fact,  to 
some  extent  written  anew,  rather  than  revised.  This 
preface  will  repeat  some  of  the  explanatory  obser- 
vations of  his  former  preface* 

He  would  therefore  first  say,  that  his  Work,  though 
meant,  for  Solicitors  and  their  Clerks,  in  distinction  to 
Counsel,  and  also  specially  for  those  who  may  not 
have  been  much,  if  at  all,  conversant  with  Chancery 
practice,  is,  in  this  edition,  made,  he  conceives,  more 
extensively  useful  to  the  Profession  generally,  by 
comprising  a  somewhat  larger  scope  of  points  of 
practice  than  the  former.  This  he  deemed  quite 
compatible,  however,  with  his  original  views.  And 
as  in  his  first  preface  it  is  intimated,  that  the  experir 
enced  must  first  necessarily  have  been  inexperienced, 
<and  that  he  indulged  a  conviction  that  his  humble  la- 
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bours  were^  rather  particularly,  calculated  for  bring- 
ing the  last-mentioned  class  into  the  former,  so  far 
as  tvritten  assistance  could  effect  it ;  he  now  also 
flatters  himself  that,  by  the  increased  usefulness  of 
the  present  edition,  that  result  will  be  still  more  ef- 
fectually gained. 

He  wishes  also  to  state,  that  he  has  aimed  to  make 
his  book,  in  point  of  method,  readable^  as  well  as 
useful  in  point  of  matter.  And  if  he  has  in  the  out- 
set allotted  some  little  portion  to  a  brief  outline- 
delineation  of  the  entire  '^  Chancery  of  England*' — 
that  is,  its  common  law  as  well  as  equity  jurisdiction 
— and  to  the  classification  and  description  of,  with 
some  practical  points  on,  the  various  bills  which  form 
the  substratum  of  equity  practice ;  he  thinks  it  will 
not  be  deemed  quite  extraneous,  nor  will  be  found 
quite  useless.  His  object  is,  he  confesses,  so  far  as 
he  can,  not  merely  to  give  instructions  for  automa- 
tons only  (though  his  directions  are  as  studiously 
plain  as  his  own  experience  could  make  them),  but 
to  connect  with  them  some  portion  of  the  rationale 
also,  which  he  trusts  may  be  found  interesting  and 
useful. 

To  such  as  make  essential  knowledge  their  object, 
he  therefore  confidently  says,  that  due  attention  to 
the  contents  of  the  first  volume  cannot  fail  to  repay 
their  pains,  relieved  as  he  trusts  they  will  find  those 
pains  to  be,  by  the  distinct  arrangement  and  concen- 
tration of  the  subjects.  By  such  attention  he  intends 
they  ^all  find  themselves  furnished  with  an  efficient 
apparatus  for  the  satisfactory  conduct  of  Cliancery 
business.  To  run  over,  first,  the  Chapters  LXVIII. 
and  LXIX.  of  Vol.  I.,  he  thinks  would  be  useful  to 
the  student,  by  way  of  seeing  at  one  view  the  field 
on  which  he  may  have  to  act.  The  Indexes,  as  well 
as  the  Table  of  Contents,  to  «ach  volume,  are  con-» 
structed  with  a  particular  view  to  practical  utility,  by 
the  insertion  especially  of  some  subjects  not  usually 
indexed ;  he  therefore  recommends  the  Indexes  also 
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to  attention,  by  way  of  becoming  faniiliari2ed  to  the 
subjects :  and  if  the  Index  to  Vol.  I.  be  not  quite  so 
bulky,  or  extensively  analytical,  as  it  might  have 
been  made,  the  author  conceives  that  difference  to 
be  more  beneficially  supplied  by  the  references  to 
the  general  head,  where  the  whole  may  be  seen  to- 
gether in  its  entire  bearing,  and  where,  especially 
with  the  aid  of  the  marginal  abstract  or  notes,  any 
particular  point  in  question  will  be  readily  discovered. 
The  references  in  Vol.  I.  he  trusts  will  be  found  ac- 
curately attended  to ;  and,  upon  the  plan  of. concen- 
trating the  subjects  (which  he  has  deemed  the  most 
desirable  one),  they  will  be  found  to  avoid  confusion 
as  much  as  may  be.  A  few  unavoidable  blanks  in 
the  references  to  pages,  can  be  easily  supplied,  if 
thought  worth  while,  from  the  index,  &c. ;  should 
any  little  errors  in  the  referaices  appear,  they  can  be 
easily  rectified ;  and  should  sometimes  a  little  repe- 
tition occur,  by  the  notice  of  a  subject  in  more  than 
ODQ  place,  that  will  be  excused,  from  the  desire  of 
perspicuity. 

In  the  former  preface  it  was  intimated,  and  is  here 
thought. useful  to  be  repeated  (with  respect  to  tonm 
practitioners  more  especially),  that  the  object  of  this, 
as  it  must,  more  or  less,  be  of  every  similar  work,  is 
not  to  pretend  to  communicate  absolutely  all  that  is 
possible  or  required  to  be  known,  which,  it  is  con- 
ceived, was  never  yet,  nor  can  be,  done ;  but  rather 
to  enable  individuals  to  acquire,  with  reasonable  ease, 
from  the  information  actually  given,  such  further  in- 
formation as  (often)  cannot  be  so  given ;  for  there  are 
many  subordinate,  though  material  matters  in  prac- 
tice, which,  from  their  nature,  nothing  but  being  ac- 
tually engaged  in  can  teach,  and  which  therefore  can 
be  learned  only  by  that  exercise  of  the  mind,  and  the 
vse  of  that  sense  and  discretion,  which  is  ever  called 
for,  and  which  is  expected  to  characterise  those  who 
embark  in  this  profession.  The  point  therefore  Is, 
tp  communicate  so  much,  and  in  such  way,  as  to  leadi 
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readily  to  those  other  matters  in  practice  which,  heing 
either  beyond  anticipation,  or  else  not  subjects  of  ex-* 
act  description  or  explanation,  must  therefore  be  pro- 
vided for  by  the  practitioner's  own  understanding  and 
investigation,  as  the  occasion  arises.  This  observa- 
tion will  soon  be  realized  in  practice.  But  radical 
and  re£^>ectable  knowledge  will  secure  an  individual 
from  contempt  in  his  inquiries  (when  not  the  result 
of  negligence),  in  public  offices  or  elsewhere;  where 
cffictal  and  traditionary  knowledge  often  supplies  the 
place  of  other  knowledge  acquired  with  more  diffi- 
culty. 

With  respect  to  the  Costs,  practical  specimens  are 
given,  with  occasional  remarks,  so  as  at  once  to  com- 
municate some  useful  information  in  the  conduct  of 
a  suit  which  could  scarcely  have  been  introduced  in 
Chapters  LXVIII.  and  LXIX. ;  as  well  as  to  afibrd 
the  usual  materials  for  the  necessary  charges  when 
ilie  Costs  are  to  be  made  out,  and  carried  into  the 
Master's  Office  for  taxation.  Practicej  not  Costs,  is 
the  leading  characteristic  of  this  work ;  it  belongs  to 
the  latter  to  follow  the  former.  The  proper  source 
of  infonnation  for  conducting  a  cause,  are,  of  course, 
the  Proceedings,  as  detailed  in  the  Chapters  above 
mentioned.  Having  done  what  the  suit  and  the  cli- 
ent's interests  require,  the  Costs  succeed  of  course ; 
said,  generally  speaking,  among  the  Costs  will  be 
found  the  mode  of  charging  for  every  thing  that  has 
been  done ;  which  is  the  thing  wanted.  Other  re- 
marks on  this  subject  will  be  found  in  Chap.  LXVIII. 
p.  404,  and  in  Chap.  LXXIII.,  as  well  as  among  the 
Costs  themselves.  The  marginal  abstract  notes  of 
the  different  species  of  Costs  may  be  found  conve-* 
nient  (when  some  particular  Costs  are  wanted  to  b^ 
made  out),  by  leading  the  eye  to  them ;  and  the  in- 
dex is  also  adapted  to  that  use  of  the  Costs,  as  well 
as  of  the  general  matters ;  heads,  under  which  many' 
particular  Costs  may  be  found  if  quickly  wanted,  are 
di^refore  noticed  in  the  index,  with  references  Hf 
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such  Coftts.  There  may,  however,  he  ftinong  the 
Costs  some  ndnute  matters  of  less  usual  oecurrence 
which  the  "  Proceedings"  do  not  precisely  mention. 
Costs  vary,  of  course,  according  to  the  nature  of  the 
suit ;  and  some  suits,  it  will  he  recollected,  are  what 
is  termed  amieabie.  Yet  with  respect  to  amicable 
suits,  and  even  where  one  Solicitor  is  concerned  for 
all  parties,  the  proceedings  should,  generally  speak^ 
ing,  be  as  regular  as  if  the  suit  were  adverse  or  hos- 
tile. The  circumstances,  however,  in  which  some  ex-> 
penses  may  sometimes  be  saved,  will  present  thern^ 
selves  to  an  attentive  practitioner,  but  cannot  be  here 
well  explained  or  anticipated.  The  same  observation 
applies  to  some  suits,  quite  amicable  also,  wherein 
more  than  one  Solicitor  are  concerned. 

The  contents  of  the  Second  Volume  also  are  in-> 
creased  in  quantity,  and  it  is  conceived  in  utility. 
In  that  volume  will  be  £[)und  various  documents, 
which,  although  by  some  they  may  possibly  be 
deemed  trifling  and  unworthy  of  insertion ;  yet  the 
author  is  satisfied,  that  to  those  whose  assistance  he 
has  chiefly  studied,  they  will  be  found  informative, 
and  therefore  valuable.  He  here  refers  (e,  g,)  to 
InUructkms  for  Answers,  and  other  Proceedings ; 
SuggeHume  on  Motion  Papers ;  Motion  Papers 
themselves ;  Indorsements,  and  Notices,  on  Briefs  ? 
and  other  similar  matters ;  for  the  introduction  of 
which  he  certainly  has  not  the  countenance  of  any 
preceding  or  other  book  of  Chancery  Practice,  and 
roust  therefore  be  responsible  for  the  erroneousness 
of  his  notions  of  utility  m  this  respect,  if  in  fact  so 
deemed.  But  o€  that  he  is  little  apprehensive  from 
the  quarter  most  concerned.  He  does  not,  indeed, 
pretend  that  these  minute  matters  extend  to  every 
occasion,  which  would  be  scarcely  practicable ;  but 
he  is  certain  they  will  afford  very  useful  hints  and. 
assistances  for  the  occasions  not  included  in  them,  in 
cases  where  the  office  in  which  the  practitioner  may 
be  situated  may  not  happen  to  possess  preceding 


Viii  .FREFACV. 

papers  showing. the  matters  here  adverted  to.  The 
9dea  therefore  once  acquired,  in  tliese  as  well  as  other 
instances,  its  practical  application  will  follow  to  an 
unlimited  extent,  and  to  every  required  purpose* 
As  to  the  usual  forms  of  precedents,  he  would  just 
observe,  that  though  in  general  to  be  followed,  yet 
the  endless  varieties  that  occur  in  business  render  it 
necessary  often  either  to  modify  and  adapt  forms 
and  precedents,  or  else  frame  them  in  some  cases  for 
the  occasion ;  though  with  the  eudstance  of  existing 
forms,  nearest  to  that  which  may  be  wanted.  The 
practitioner  will  therefore  be  thus  occasionally  re- 
quired to  use  his  judgment.  It  is  not,  however, 
meant  that  the  forms  or  precedents  in  this  book  are 
less  numerous  or  applicable  than  those  of  anv  simi^ 
lar  publication,  or  less  adapted  for  the  Solicitor's 
office ;  on  the  other  hand,  they  comprise  some,  not 
found  in  any  other  book  of  practice. 

The  Minutes  of  Orders ;  Orders ;  Decrees ;  Master's 
Beports;  Certificates;  andother  similar  matters  in  the 
same  volume,  are,  of  course,  not  intended  strictly  as 
precedents,  or  forms,  for  use,  because  not  frequently 
made  use  of  by  the  Solicitor ;  nor  yet  the  bills  and, 
answers,  demurrers,  pleas,  &c.  These  are  meant 
phiefly  to  show  their  ordinary  general  structure  in 
case  the  Solicitor  himself  should  at  any  time  chuse 
to  prepare  any  of  those  documents,  for  the  purpose 
of  facilitating  or  expediting  his  suit,  though  then  to 
be  ultimately  settled  by  Counsel,  or  the  Master,  or 
the  Registrar,  as  the  case  may  require,  and  as  men- 
tioned in  Vol.  I.  Chap.  LXVIII.  *  But  in  that  way, 
and  in  that  subordination,  they  may  certs^inly  be 
used  as  precedents.  They  are  also,  as  well  as  the 
Casual  InterlociUory  Orders,  intended  to  exhibit  the 
variety  of  business  which  occurs  in  suits  often ;  in 
whijch  respect  the  latter  yield  much  useful  infor- 
9iation  as  to  the  mode  of  transacting  such  business.  . 
•  The  Charges  and  Discharges^  and  Claims  of  Cre^ 
dkors,  and  others,  and  States  of  Facts  of  various 
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descriptions,  in  the  same  volunie,  are  very  necessary 
to  be  attended  to.  With  respect  to  the  former, 
(Charges,  Dischai^es,  and  Claims,)  they  are  neces- 
sarily retained  for  some  purposes,  notwithstanding 
the  New  Order  LXI.  directing  that  "  parties  ac- 
counting before  the  Master  shaU  bring  in  their 
accounts  in  the  form  of  Debtor  and  Creditor."  In 
Vol.  II.  will  be  found  forms,  as  well  of  the  Debtor 
and  Creditor  Account^  as  of  the  Charges  and  Dis- 
charges and  Claims  just  adverted  to.  With  respect 
to  the  States  of  Facts,  and  Proposals  too,  in  many 
cases,  it  may  be  observed,  that  they  are  the  ordi- 
nary vehicle  of  communication  with  the  Master,  and 
through  him  with  the  Court  ultimately.  They  com- 
prise documentary  and  other  information,  and  are 
intended  to  possess  the  Master  with  the  knowledge 
of  facts  and  circumstances  for  his  guidance  and  in- 
quiry in  matters  referred  to  him.  Accuracy  and 
perspicuity  are  therefore  essential,  and  it  is  hoped 
the  specimens  given,  which  are  rather  extensive, 
will  afford  sufficient  general  assistance  for  framing 
these  documents  in  connexion  with  the  circumstances 
of  each  case.  The  notes  throughout  Vol.  II.  will 
be  found  generally  worthy  of  attention.  It  may  be 
not  amiss  to  hint  the  great  importance  of  circum- 
spection, and  accuracy  of  facts  and  statements,  in 
affidavits  very  particularly. 

Although  this  preface  has  already  been  so  much 
extended  in  regard  to  the  use  of  the  contents  of  the 
work  itself,  the  Author  nevertheless  cannot  forbear 
making  some  addition  to  it  by  throwing  out  a  few 
observations,  which,  although  of  a  more  general  na- 
ture, he  conceives  may  not  be  altogether  useless,  or 
quite  uninteresting,  to  those  whose  benefit  he  has 
chiefly  in  view.  He  would  therefore  advert  cursorily 
to  the  admitted  fact,  that  Chancery  is  intended  to 
supply  the  defects  of  the  common  law.  This  is 
effected  by  bringing  into  action  the  powers  of  the 
equitable  jurisdiction  of  Chancery,  which  extend^ 
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its  cognizance  and  authority  to  numberless  objects 
either  of  right  or  remedy,  which,  in  the  very  nature 
of  things  as  at  present  subsisting,  <:annot  be  com* 
prized  within  the  rapid  but  limited  movements  of 
the  common  law  courts.  Those  courts  and  their 
powers  are  exclusively  conversant  in  and  adapted  to 
matters  which  may  be  termed  ephemeral,  compared 
with  those  involved  and  extensive  subjects  which 
need  the  protracted  care  and  ample  provisions  of  a 
Court  of  Equity.  How  far  it  is  possible  that  the 
two  powers  may  be  capable  of  being  united  is  per- 
haps not  easy  to  say,  but  until  it  be  done,  relief,  in 
numberless  cases  wherein  reason  requires  it  should 
be  obtained,  can  only,  in  England,  be  so  obtained  in 
a  Court  of  Equity.  So  far,  therefore,  as  these  mat- 
ters can  be  met,  our  equity  jurisdiction  is  intended  to 
meet  them.  Hence,  also,  results  the  absolute  neces- 
sity of  time^  not  mere  delay ^  but  time  in  its  well 
known  and  often  emphatic  meaning.  As  to  which, 
having  so  recently  had  occasion  to  insert  in  this 
work  the  New  Orders  of  1828,  the  Author  cannot 
but  perceive  their  beneficial  excision  of  some  former 
instances  of  practice,  productive  of  injurious  delay. 
The  object,  at  least  one  object,  of  equity  is,  to  give 
all  parties  sufficient  and  reasonable  opportunity  for 
the  attainment  of  complete  justice,  and  the  fullest 
remedy  that  may  be,  and  the  cases  which  require 
time  for  these  ends  are  numerous.  Death,  absence, 
distance,  change  of  x^ircumstances  and  relations  in 
life,  with  innumerable  other  instances  besides,  con- 
spire often  to  impede  unavoidably  the  progress  of 
suits,  and  require  a  partial,  if  not  total,  recommence- 
ment of  proceedings  frequently  as  things  are  at  pre- 
sent constituted.  A  Court  of  Equity  must  have  all 
interested  parties  before  it,  otherwise  the  claims  of 
all  could  not  be  asserted,  or  their  rights  defended  or 
protected,  much  less  declared,  restored,  or  given. 
The  abuse  of  general  rules  also  it  is  not  in  the 
power  of  a  human  tribunal  wholly  to  prevent.    SucI^ 
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abuse  can  only  be  guarded  against,  or  remedied,  as 
far  as  possible.  It  is  not  intended  here  (for  things 
are  treated  of  as  they  are  found)  either  to  panegy- 
rize or  condemn  unqualifiedly  the  equity  jurisdiction 
of  England.  That  it  has  met  with  undeserved 
obloquy  the  Author  thinks  ;  and  that  such  obloquy 
is,  in  great  part,  ascribable  to  unacquaintedness  with 
and  too  limited  a  view  of  the  subject :  yet,  perhaps, 
more  might  be  yet  done  to  ameliorate.  But  surely 
no  one  d^ould  querulously  calumniate  and  seek  to 
paralyze  or  destroy  a  system  which,  however  faulty 
or  imperfect,  is  yet  productive  of  immense  benefits 
on  the  whoki  until  he  had  provided  a  complete  re- 
medy or  substitute.  With  respect,  however,  to  the 
re^l  faults  or  defects  of  this  system,  ancient  as  they 
appear  to  be,  and  worse  formerly  than  now,  see  the 
interesting  History  of  the  Court  of  Chancery,  by  Mr. 
Parke,  of  Birmingham,  1828,  where  will  be^een'the 
many  and  unsuccessful  attempts  at  reformation  in 
various  periods  of  English  juridical  and  political  his- 
tory, and  not  least  at  that .  '*  eventful  and  much  mis- 
represented" period — the  Commonwealth.  . 

Tbe  few ,  last  remarks  are  niade  with  a  view  to 
furnishing  such  of  his  readers  as  may  hnve  been 
hitherto  less  conversant  than  others  in  Chancery  in- 
formation, with  some  general  ideas  which  may  lead 
them  to  a  more  scientific  consideration  of  their  prac- 
tice, and  even  contribute  partly  to  form  their  prin- 
ciples of  action  in  some  cases,  and  the  more  appro- 
priate use  of  the  various  aids  the  practice  of  the 
Court  affords  in  sustaining  their  client's  interests. 

Finally,  the  Author,  though  he  cannot  but  consider 
his  work  as  corresponding  to  his  professions,  does 
not  pretend  it  to  be  perfect,  either  as  to  a  total  free- 
dom from  faults  or  errors,  or  as  to  being  beyond 
improvement  still.  If  it  were  so,  it  would  not  be 
human. 

October  12th,  1829. 
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Page  30,  line  14,  dde  be. 

73, in  ranning  title,  for  original  read  amended. 

89,  ....  9  from  bottom,  after  LXVIII.  add  p.  367. 

—  ....  11  from  bottom,  dele  XXVII. 

Ill,  ....  9  from  bottom,  after  circumstance,  read  As  to 

procuring  the  appearance  of  infants,  see 
Ch.  LXIII.  p.  341. 

120,  . ^..11, /or  attestation recMi protestation. 

151,  ...  .21,  dde  of  course. 

367,  ....  4  from  bottom,  for  Cb.  LXXIX.  read  LXIX., 

p.  415. 

—  ....  20  from  top,  /or  Ch,  LIII.  read  Ch.  LXIII. 
369,  .... 16, irfier^. add  I2i, 

480,  . . .  .22,  for  impossible  read  possible. 
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CHAPTEE  I.  CHAPTER 

I. 
Of  the  Jurisdiction  of  Chancery.  

Ths  Chamc£iit  of  England  may  be  considered  as  embracing 
four  distinct  juiisdictions  or  branches,  viz. : 

1.  The  Ordinary,  or  Common  Law  jurisdiction. 

2.  The  Extraordinary,  i.  e.  the  Equitable  or  Equity  juris- 

diction. 

3.  The  Statutory  jurisdiction. 

4.  The  Specially  delegated  jurisdiction. 

The  firtt  will  be  first  and  briefly  noticed.  The  second^  the 
nwie  peculiar  object  of  this  work,  and  embracing  "  Chancery 
Practice/'  properly  so  called,  will  occupy  the  next  and  chief 
portion  of  the  following  pages.  The  third  [including  with  other 
matters  Bankruptcy,  which,  on  account  of  its  mixed  nature  and 
great  extent,  is  therefore  the  subject  of  many  well-known  sepa- 
rate and  large  treatises],  will  then  be  shortly  stated.  The 
fourth,  having  Lunacy  for  its  object,  will,  in  the  last  plac^,  be 
more  largely  considered,  as  being  a  more  unmixed  subject  of 
Chancery  cognizance,  more  exclusively  than  bankruptcy  con- 
fined to  the  Chancellor's  jurisdiction,  and  therefore  usually  in- 
cluded in  books  of  Chancery  Practice. 

The  foregoing  is  intended  to  give  a  general  view  of  the  Chan- 
•CERY  OP  England. 
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CHAPTER  CHAPTER  II. 

*• The  Common  Law  Jurisdiction. 

This  is  veiy  limited.  Its  business  is  carried  on  in  what  is  called 
the  Petty  Bag  Side  of  Chancery,  which  is  a  court  of  common  law 
and  of  record,  and  is  termed  the  ordinary  or  legal  Court  of  Chan^ 
eery*  It  has  jurisdiction  to  hold  various  pleas,  viz.,  plea  of  scire 
facias,  for  the  repeal  of  letters-patent  at  the  suit  of  an  original 
patentee,  in  cases  where  a  patent  has  been  granted  to  another  for 
the  same  thing.  And  where  a  patent  has  been  granted  contrary 
to  law,  or  upon  false  suggestions,  the  King  may  have  this  writ 
to  repeal  such  grant. 

In  this  Court  also  may  be  holden  plea  of  petition  o(-rmmstrans 
de  droit,  for  a  subject  to  be  restored  to  lands  or  other  property, 
which  he  shows  to  be  his  right ;  also  traverses  of  offices,  to  prove 
that  an  inquisition  taken  of  lands  or  goods  is  defective  and 
wrong.  There  may  also  be  a  scire  facias  upon  recognizances  in 
this  Court.  And  this  Court  may  hold  plea  of  all  personal  ac> 
tions  by  or  against  any  of  its  officers  or  ministers :  and  may,  by 
scire  facias,  hold  plea  of  the  tithes  of  forest  land  granted  by  the 
Kin^,  but  claimed  by  a  stranger  against  the  grantee  of  the  crown. 
But  it  cannot  hold  plea  of  land,  though  it  may  of  trespass  or  debt. 

Out  of  this  Court  also  issue  all  original  writs,  and  various 
jeonmdssions,\vi*  commissions  of  charitc^le  uses,  commissions  of 
bankrupt,  sewers,  ideots,  and  ianattcs,  tmd  all  other  matters -which 
pass  under  the  great  seal ;  for  which  puiposes  this  Court  Is  always 
open. 

In  prosecuting  causes  in  this  Court,  an  issue  cannot  be  tried 
by  a  juiy,  but  the  record  is  delivered  into  the  K.  B.  to  be  tcied 
there,  for  which  purpose  both  Courts  are  accounted  but  one. 
After  trial,  the  cause  is  remanded  into  Chancefy  for  judgment. 
But  a  demurrer  in  law  shall  be  argued  and  determined  in  Chan- 
cery, unless  it  be  a  demurrer  upon  part  and  issue  upon  another 
part,  and  then  the  whole  record  shall  be  delivered  into  K.  B.  to 
give  judgment  both  on  the  verdict  and  demurrer,  and  the  record 
IS  not  then  to  be  sent  back  again  into  Chancery.  If  the  issue 
arises  in  a  county  palatine,  the  Cbancdior  should  deliver  the 
record  into  the  K.  B.  to  wril^'to  the  county  palatine  to  try ;  and 
when  tried,  to  return  it  to^K.  B.  For  ^tne  Chancellor  caAnot 
write  to  the  county  palatine  to  try  the  issue,  neither  can  he  trans- 
mit the  issue  to  be  tried  there  or  in  the  Common  Pleas.  But  if 
the  issue  is  to  be  tried  by  certificate,  the  Chancellor  may  write  to 
the  Bishop.  A  writ  of  error  was  jnoved  for  into  K.  B«  on  a 
judgment  in  the  Pe^  Bag,  but  denied,  the  Lord  Keeper  thinking 
the  jurisdiction  of  Chancery  on  the  law  side  not  subject  to  be 
contiouled  by  K.  B.,  but  this  opinion  has  been  deemed  enoaeous 
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by  Sir  William  Biactstooe,  who  eraressly  says,  that  when  judg-    CHAPTER 
uxuit  is  given  in.ChaiiceTy  upon  demumnr  or4he  like,  a  writ  of         n. 

eoor,  in  nature  of  an  appeal,  lies  out  of  this  ocdinary  Court  into  

theCoaitofK.B.    £[air.Ch.P. 

Apiptication  £>r  a  ncu  trial  in  this  Court  must  also  be  made  to 
UiejCourt  <tf  K,  B.,  and  not  to  the  Lord  Chancellor.  Bat  the 
ChanceUor's  jurisdiction  in  this  Court  is  said  to  be  almost  obso- 
lele.    Ibid,  and  1  Mad.  6. 

A  fewiiee(iaiks  ^^^enil  tortte'ia^ued  by  this  branoh  of  Chan- 
oeiy  may  pos8fi)ly  be  found  useful. 

The  waitxitf  ventre  intpicfende  is  -granted  of  common  right  on 
petition,  and  is  issued  for  the  security  of -the  next  heir  {verve 
haree,  not  Jueres  apparens) ;  or  in  behalf  of  a  tenant  in  tail,  or 
keres  foetus,  as  a  devisee  in  fee  in  tail  or  -for  life,  to  guard  against 
suppositttkms  biiths.  1  Mad.  Cha.  10.  The  application  of 
this  writ  in  cases  of  pertonal  estate  has  been  considered  as  a 
stieteh  4if  power.  The  .writ  may  issue  though  the  widow  many 
again ;  but  instead  of  being  placed  in  the  custody  of  the  sheriff, 
she  is  permitted  to  remain  with  her  husband,  on  his  entering 
into  a  leoognizanoe  that  she  should  not  remove  from  his  house, 
and  that  some  of  the  women  returned  l^  the  Sheriff  should  see 
her  every  day,  and  that  thcee  or  more  be  present  at  her  delivery • 

A  tiippUcavit  has  been  often  granted  upon  artie^  filed  on 
oath  oi  assault  and  batteiy,  and  dia^  the  party  goes  in  fear  of 
life.  3  Ves.  &  Bea.  182.  In  some  instances  the  Xourt  has 
lefened  k  to  two  Justices  of  the  Peace  to  examine  the  truth  of 
the  sotioles  and  certificate,  and  that  tiie  question  of  the  mppli- 
camt  should  be  stayed  in  the  mean  time.  The  articles  should 
not  be  in  general  terms,  as  *'  fearing,"  being  "  threatened,-'  or 
the  -like,  but  some  fact  shewn  -on  which  the  fear  is  grounded^ 
The  Court  appears  <to  use  a  discretion ;  but  in  general,  the  Court 
of  Chancery,  as  well  as  the  K.  B.,  in  ease  of  articles  of  the 
peaoe,  at  tiie  end  of  the  year,  if  nothing  new.happeos,  discharges 
a  pei^  committed  for  want  of  sureties.  The  security  is  some- 
times  lessened,  and  the  master  directed  not  to  be  strict  as  to  the 
infliciency  of  the  sureties  ;  but  the  Court  wiU  not  discharse  the 
writ  on  an  affidavit  denying  the  facts ;  but  where  combination  or 
ooatrivance  appears,  the  writ  wilLbe  disehaiged.    1  Mad.  10. 

Writs  of  prohibition  may  be  had  by  a  defendant  if  sued  in  an 
inferior  Court  for  a  matter  out  pf  its  jurisdiction,  either  from  one 
of  the  common  law  Courts,  or-fTom- this  Court  in  vacation,  where 
the  occasion  happ^  in  vacation,  when  the  Chancery  alone  is 
open,.i^n  a  petiti<m  and  affidavit  that  -tiie  feet  arose  out  of  the 
jurisdiction,  and  that  the  defendant  -tendered  .a  foreign  plea^ 
<riuchav9s. refused.  iButifon  the  face  of  4he  declaration  it  ap- 
pear that  the  matter  is  out -of  the  jurisdiction, -the  writ  will  be 
granted  .without  oath  of  havisg*tendeied  such  p]ea«    It  seems  to 
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CHAPTER,   be  settled  that  this  Court  has  a  concuirent  jurisdiction  vriik  a 
II.  Court  of  law  herein,  and  is  therefore  bound  to  entertain  an  ap- 

■  !  plication  for  this  writ  as  well  in  as  out  of  term.  If  the  defendant 
have  imparled  generally,  or  pleaded,  in  an  inferior  Court,  this 
writ  will  not  then  lie,  the  defendant  having  thus  admitted  the 
jurisdictiont  But  this  does  not  extend  to  the  King.  After  a 
prohibition  granted,  the  Court  will  issue  a  mpert^eta,  on  an 
affidavit,  that  the  cause  arose  within  the  jurisdiction.  1  Vera. 
301.  And  although  on  a  prohibition  improperly  granted,  the 
Court  will  issue  a  supersedeas,  yet  in  the  meantime  the  first  writ 
must  be  obeyed  by  the  inferior  Court ;  not  to  obey  it  would  be  a 
contempt.    Ibid.  13. 

A  mandatory  v)rit  to  the  Chief  Justice  of  the  K.  B*  to  sign  a 
bill  of  exceptions,  will  not  be  ordered  by  the  Chancellor,  though 
it  may  be  otherwise  in  case  of  a  Judge  of  an  inferior  Court. 
1  Vem.  175.  This  writ,  grounded  on  stat.  Westm.  2d,  ought, 
in  cases  where  it  lies,  to  be  made  out  by  the  clerk  of  the  crown, 
and  not  by  the  cursitor,  and  only  under  a  special  order  by  the 
person  holding  the  great  seal.     1  Mad.  16. 

With  respect  to  patents,  it  has  been  holden  that  on  application 
to  the  Lord  Chancellor,  to  withhold  the  great  seal  from  a  patent, 
he  will  only  consider  whether  the  patent  be  legal  or  not,  and  not 
whether  the  crown  ought  or  ought  not  to  grant  it ;  but  the  patent 
may  be  opposed  in  three  stages ;  1.  While  under  the  King^s 
consideration ;  2.  When  come  to  the  privy  seal ;  3.  When  come 
to  the  gre^t  seal;  and  since  the  union  of  Great  Britain  and 
Ireland,  the  respective  great  seals  are  kept  distinct  for  patents.' 
1  Mad.  18.  It  has  also  been  holden,  that  after  a  patent  has 
passed  the  great  seal,  the  time  for  enrolment  cannot  be  enlarged 
without  an  act  of  parliament ;  but  if  the  enrolment  was  delayed 
by  mistake,  a  new  patent  might  be  obtained,  and  the  officers 
probably  induced  to  remit  their  fees.  A  patent  may  be  obtained 
lor  an  improvement.  And  on  the  expiration  of  a  patent,  the  per- 
son obtaining  it  mav  obtain  another  for  an  improvement  on  the 
first  patent.  But  the  second  patent  does  not  exclude  the  public 
from  the  use  of  the  subject  of  the  original  patent.  In  a  scire  facias 
to  repeal  a  patent,  the  venue  cannot  be  cnanged  from  Middlesex 
^  another  county.    Jbid,  19,  and  see  Godson  on  Patents. 

Coroners  have  a  freehold  in  their  office ;  therefore,  although 
ivhere  misbehaving  they  may  be  removed  by  the  Chaucellor,  and 
also  when  living  out  of  the  county  ;  yet  if  the  coroner  goes  out  of 
the  way,  the  Court  will  not  order  a  writ  de  coronatore  exonerando, 
without  an  affidavit  of  service  at  his  last  place  of  abode ;  nor  can 
the  Court  appoint  another  coroner,  the  choice  of  a  new  one  must 
he  by  a  majority  of  the  freeholders.    3  Atk.  184. 

The  foregoing  limited  view  of  the  Chancellor's  ordinary  or  com- 
mon law  jurisdiction  is  confined  to  such  parts  of  it  as  have  come 
into  discussioa  in  the  Court  of  Chancery.    1  Mad,  Pr,  &  Pr.  22, 
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CHAPTER  III.  CHAPTER 


The  Eqmttf  Jurisdiction. 

This,  which  is  the  principal  and  most  important  jurisdiction  of 
tlie  Chancery  of  England,  is  that  which  it  exercises  as  a  Court 
of  Equity.  It  is  termed  the  extraordinary  Court,  or  jurisdiction 
of  Chanceiy,  to  distinguish  it  from  ^e  ormnary  or  legal  jurisdic- 
tioD,  before  described.  See  Redesd.  Tr.  It  may  also  be  re*> 
maiied,  that  this  is  confined  to  the  EnglUh  Court  of  Chancery, 
which  is  a  part  only  of  the  general  system  of  equity  existmg  m 
the  whole  kingdom  and  its  dependancies.  Parke's  Hist.  C.  C. 
pref.  ziii.  The  English  Court  of  Exchequer  has  an  extensive 
equity  province.  The  Scotch  Courts  of  law  comprehend  a  con*- 
current  equity  jurisdiction.  The  Irish  Court  of  Chancery  con- 
stitntes  of  itself  a  distinct  province.  The  Colonial  system  of 
equ^br  is  another.  But  of  each  of  these  inferior  or  collateral 
jniisdoctions,  the  English  Court  of  Chancery  is  to  be  considered 
as  the  parent.    Ibid.  xv. 

The  En^ish  Court  of  Chancery,  or  rather  the  equity  jurisdic- 
tiott  of  the  Chancelbr,  is  said  to  be  described  by  the  older 
writers  under  three  heads.  Fraud,  Trust,  Accident.  1  Mad.  23. 
But  by  the  last  quoted  respectable  authority,  the  classification  is 
thus  enlarged ; 

1.  Accident  and  mistake. 

2.  Account. 

3.  Fraud. 

4.  Infants. 

5.  Specific  performance  of  contracts. 

6.  Trusts. 

And  although,  according  even  to  this  extended  classification,  it 
may  seem  doubtful,  whether  every  subject  of  the  equitable  inter^* 
ference  of  chancery  can  be  included ;  yet  it  is  considered  that 
these  beads  do  in  fact  include  every  branch  of  equity.  Ibid. 
This  will  perhaps  more  satisfactorily  appear,  when  we  shall  con- 
sider in  some  following  pages,  the  various  kinds  of  bills  in  Chan«> 
oery ;  which  in  their  extensive  diversity  are  intended  to  comprise, 
in  one  shape  or  other,  all  the  occasions.for  which  redress  or  assist- 
ance is  sought  in  a  Court  of  Equity. 

The  English  Chancery,  as  a  Court  of  Equity,  is  emphatically 
said  to  prc^eed;* "  according  to  equity  and  good  conscience,''  as 
constituting  its  avowed  and  peculiar  feature ;  and  the  excellence 
of  which  cannot  perhaps  be  better  shewn,  nor  the  general  and 
beneficial  operations  of  Courts  of  Equity  better  exemplified,  than 
by  adopting  the  language  of  a  distinguished  writer  on  the  subject. 
"  Early  in  the  history  of  our  jurisprudence,  (Redesd.  Tr.  p.  4. 
edit.  1827,)  the  administration  of  justice,  by  the  ordinary  courts 
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CHAPTER    appears  to  have  beea  incomplete,  and  to  supply  the  defect,  the 
ni.         Courts  of  Equity  assumed  the  power  of  enforcing  the  principles 

upon  which  the  ordinary.  Courts  also  decide,  when  the  powers  of 

those  Courts,  or  their  modes  of  proceeding,  are  insufficient  for 
the  purpose  of  preventing  those  principles,  when  enforced  by  the 
-  ordinary  Courts,  from  becoming  instruments  x>f  injustice ;  and  of 
deeidSng  oh  principles  of  univeiial  justice,'  wher6  the  inWeieno^ 
of  a  Court  of  judicature  is  necessary  to  prevent  a  wrong,  aAd  the 
l^lstive  law  is  silent.  The  Courts  of  Equity  aldo  administer  to 
thfe  &kdB  of  justice,  by  removing  itn^^ediments  to  the  fair  dedsidii 
of  a  question  in  other  Courts ;  by  providing  for  ^  safety  of  pfot 
perty  in'  dispute  pending  a  litigatiob ;  by  preserving  propi»ty  in 
danger  of  being  d^ipated  or  ctestroyed  by  those  to  whose  eaiel  it 
is-  by  law  entrusted,  or  by  persons  bo^iAg  immediate  bdt  iMtrtidl 
interests;  hy  restraining  the  assertion  of  doubtful  rights  lit  a 
manner  productive  of  in^Miable^  damage ;  by  prevehttng  najmy 
to  a  thira  person  from  the  doubtful  title  of  oth^  ;  and  by  putttng 
a  bound  to  oppressive  and  vexatious  Htigation,  and  preveotii^ 
unnectesary  midtiplkity  of  suits';  and,  vidthoat  pronouncing  any 
judgment  on  the  subject,  by  cdmp^ng  a  dtseovery,  or  p/io^Knsig 
evidence,  which  may  enable  other  Courts  to  giVe  tiieir  judgment; 
anid  by  pederving  testimony  when  in  dagger  of  being  lost  belbre 
the  matter  to  v^hioih  it-  relales  can  be  E&ade  the  subject  6f  jtodieial 
investigation/' 

The  fonegomg  is  a  veiy  general  deseriptidn  of  the  sblutary"  pur- 
poses to  which  the  equity  institutions  of  England  are  apj^UeaUe, 
The  following  and  somewhat  more  specific  detail  wfll.  (ad  con- 
nected with  the  several  descriptions  of  bills  hereafter  set  ibrth,) 
exemplify  more  particularly  the  chief  objects  of  such  beni^ficial 
and  equitable  application  of  the  powers  of  this  CetBrt^  Those 
leading  objects  therefore  may  he  thus  (JbumeMted.  Relief 
generally  in  matters  of  fraud,  to  which  the  powers  of  the  com- 
mon law  de  ifot  eitend.'  Breaches  of  trust  also;  when  bey6nd 
the  reach  of  eomttoie  law,  are  here  inq^ed  into  and  rediessed; 
Eifgsfgenfebts  intrinsically  iknreslBonable  and  oppressive,  or  desti-: 
tute  of  adequate  cofnsidef  ation^  Coercion  of  jparties  to  perform 
agzeentieftts,  or  te  contribute  their  shares  of  joint  imd^rtfldcings 
vmete  svtf^  parties  a^'  also  out  of  all  liability  to  a  common  law 
jufisdiction  for  wanK  of  a|»propriate  remedy.  Cognizance  of 
manorial  n^hto  and  custottis  in  the  suppo^  of  eopyhoraers  against 
the  oppression  of  their  lords.  Matters  regarding  the  liberties  of 
ethmaoxif  or  fishing.  En'doBore^.  Tithes.  Beeoveiry  of  lands  or 
etiii^  pTo^|>erty  to  charitable  uses.  Regulation-  or  protection  of 
benefit  societies.  Correction  of  alntses  in  puUic  chanties.  Parti- 
tion of  lands  between  in^ous  and  imuied  owners,  or  when 
etirtrwis^  motui^ly  ben!efieial.  C^afe  of  tne  propierty  and  persona 
of  ittfonts,  idiots,  lunattics,  and  person  of  unsound  mind.  Con- 
ttoul  of  executors  and  others,  in  the  management  and  care  of  a 
testator's  estates  or  property^  and  in  their  p^ormance  of  the 
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tnrti  MpaeeA  in  them.    Dirtctiiig  tbiv  estabfishnent  of  jvst,  or   CHAIPTER 
siltuig  .aside  unjiaitinlls,.  or  those  fraudulently  obtained.    Con*         in. 
inakig  titles  to*  estates  itvfar  due  lets  of  tide  deeds,  or  other  — — — 
muniments  of  title.    JAeetifyivg.  chelbelivei  or  otfaerwiae  improper 
ceereyaBoes*    Cewnellieg  the  settlement  of  aecoiinta.    Control- 
log  in  Mue  e»ee  m  Statales  of  Limitatioii.    The  transaetioM 
beMen  mMrtgagoai  aad  mertgageee* 

.  The  deecnptienft  ai  bills  hereafter  girea,  and  before  adverted 
iB^wili^  it  is  pBtsvnedy  exemplify,  and  perhaps  enlarge,  thie 
eiwiiri'alifwi  oi  the  ob^eeU  of  eqaitaUe  proceedings.  Bat  still  it 
is  to  he  added,  in  the  terms  of  the  high  authority  before  quoted, 
(Redead^  Tr«>  "  that  it  is  not  a  teiy  easf  task  accurately  to  de« 
scribe  the  jarisdietioB  of  our  Courts  of  Equity ;  and  that  die 
general  descnptioBf  grren,  though  imperfect,  and  in  some  respects 
ioaoewate,  ia  offem  only  for  the  ^aarpoee  of  elucidating  the  fol- 
lewmg  sheets,  in  the  course  ef  which  the  subject  wi&  in  many 
points  be  more  fafiy  considered.'' 

Some  ^eaend  characteristiGsof  Uds  Court  may  be  here  added ; 
v^,  tint  n  v9iXk  aot  fake  cognbaoce  of  any  suit,  the  Mbiect-matter 
ef  vhicii  is  of  la&  thmn  lOL  tmiue,  except  in  cases  ef  charity ;  or, 
as  to  UmdBf  of  less  tfaaa  40s.  per  asuimm  vtdu€,  except  it  be  for  a 
mm-dHiirgis^-«-Harr.  Yet  it  is  said  that  a  bill  nay  be  brought 
Ik  a  less  denaood  than  lOi.  if  the  party  cannot  have  any  lemeAf 
at  law,  as  i»  the  case  of  swbtractieir  of  tithes  ;  bat  that  where  st 
hi&  is  for  a&  aoceoivt,  and  it  appears  that  there  cannot,  upoa 
taking  thtf  aeoimiit,  he  more  than  lOi.  due  to  either  party,  the 
hiil  nmst  he  dismissed  with  costs«^Ibid.  Chancery  aJso  will 
rsstnisR  itfJbfr  Courts  when  exceeding  their  avtboiity.  lalimap* 
ftUatiomiifUs  pomert  U  mfmee  ch^dnenM,  it  acts,  generally  speaJc^ 
mf,  en  thi»  peraoa,  not  on  tbeprtfperty,  thus  proceeding  by  com- 
■mtal  ef  the  elfending  party,  rather  than  by  imposing  fines. 
SsfiMsCrat J0Ns  ]tefhus  may  be  considered  as  an  exception  to  that 
g^eral  rule,  as  well  as  the  writ  of  MWUmee  to  pot  a  party  into 
possesMDA  of  hmd  ilecreed* 

And  as  m  coiiseqaeBoe  of  sodi  practice,  this  Court  has  also  a 
jmrwUetum  in  foreign  parts  under  the  Crown  of  Great  Britain,  if 
the  defendant  Deserved  with  process  here.  Chancery  will  decree 
one  joint  tenant  of  lands  in  Ireland  his  share  of  the  profits,  but 
cannot  avrard  a  commission  to  make  partition  of  lands  there.  An 
amnnQr  ont  of  lands  in  Ireland,  obtained  by  fraud,  may  be  re* 
lieved  s^ainst  here,  the  parties  beiiig  here.  And  if  a  trustee  of 
lands  lying  is  Ireland  live  here,  this  Court  will  decree  the  trust. 
2Cha.CA.214.    1  Vem.  419. 

In  marine  contracts  Chaneeiy  has  a  joint  iurisdictMm  with  the 
Admiralty.  It  has  also  a  joint  power  with  the  Spirituai  Court  in 
allowing  alimony ;  and  in  many  cases  the  judgment  of  that 
Court  is  Sttbiect  to  the  Court  of  £qui^.  The  previous  account 
and  distributtoo  of  an  inlesUxl^spers&nal  estate,  though  decreed  in 
the  Ecclesiastical  Court,  does  not  preclude  this  Court  from  de» 
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CHAPTBR  creeinfl;  sQch  an  account  on  a  bill  brought  for  the  same  purpose* 
III.         But  the  probate  of  a  will  bequeathing  personal  estate,  when 
•  *     '        fraudulently  obtained,  must  be  reversed  m  the  Spiritual  Court 
before  redress  can  be  had  in  Equity.    Harr.  Cha.  10. 

A  bill  qffifreclosure  of  a  mortgage  of  the  whole  island  of  Sarke» 
was  entertained  by.  the  Court,  ue  defendant  being  served  with 
process  here ;  so  as  to  lands  in  the  West  Indies,  the  parties  living 
nere«  And  in  a  case  of  a  contract  for  lands  in  Ireland,  the  de- 
fendant coming  into  England,  a  bill  was  esbibited  against  him 
here,  a  ns  exeat  regno  granted,  and  he  put  to  answer  the  contract. 
Vid.  2  Vern.  294.  1  Ves.  444.  1  Vem.  77.  Harr.  6.  A 
mortgagee  bringing  a  bill  in  the  Exchequer  to  foreclose,  the  mort- 
gagor may  bring  a  bill  in  Chancery  to  redeem.  1  Vem.  220. 
And  where  a  plaintiff's  bill  in  the  Exchequer  was  dismissed,  but 
without  prejudice  to  his  rights  in  law  or  equity,  he  may  have  re- 
lief in  Chancery  for  the  same  matters.     1  Cha«  Ca.  155. 

The  principal  of  the  ir^erwr  jurisdictions  in  England,  over 
which  Chancery  exercises  a  controuling  power,  are  those  of  the 
counties  palatine  of  Chester,  Lancaster,  and  Durham ;  the  Courts 
of  Great  Session  in  Wales  ;  the  Courts  of  the  two  Universities  of 
Orford  and  Cambridge ;  Uie  Courts  of  the  City  of  London,  and 
the  Cinque  Ports.  These  jurisdictions  are  bounded  by  the 
locality,  either  of  the  subject  of  the  suit,  or  of  the  residence  of 
the  parties  litieant.  Where  those  circumstances  occur  which 
give  them  jurisdiction,  they  bssre  exclusive  jurisdiction  in  matters 
of  equity  as  well  as  matters  of  law ;  and  they  have  their  ovm 
peculiar  courts  of  appeal ;  the  Court  of  Chancery  assuming  no 
jurisdiction  of  that  nature,  though  it  will,  in  some  cases,  remove 
a  suit,  before  the  decision,  into  Chanceiy  by  writ  of  certiorari. 
When,  therefore,  it  appears  on  the  face  of  a  bill  that  another 
Court  of  Eouity  has  the  proper  jurisdiction,  either  immediately 
or  by  way  of  appeal,  the  defendant  may  demur  to  the  jurisdic- 
tion of  the  Court  of  Chancery.    Redes.  152. 

It  has  been  before  intimated  that  the  remedial  powers  peculiar 
to  Courts  of  equity  can  be  interposed  onljr  where  the  positiipe  4aw 
is  silent,  or  defective.  For  where  the  will  of  the  legislature  is 
clearly  pronounced,  with  regard  to  all  the  circumstances  which 
'belong  to  a  case,  equity  can  neither  take  it  up  where  the  law 
leaves  it,  nor  extend  me  remedy  farther  than  the  law  allows. 
Nor  does  it  even  follow,  that  because,  in  any  particular  instance, 
there  is  no  legal  remedy,  that  therefore  there  must  be  an  equi« 
table  one,  unless  there  be  an  equitable  right ;  neither  b  a  Court 
\  of  equity  bound  to  find  an  equitable  effect  for  any  instrument, 

merely  because  the,  construction  put  upon  it  in  a  Court  of  law 
leaves  it  inoperative :  circumstances  must  be  shewn,  bringing  the 
*  case  within  the  principles  upon  which  the  peculiar  jurisdiction  is 

founded ;  for  it  is  too  general  a  ground  to  take,  to  say  the  Court 
of  Chancery  will  act,  umv«rsa%,  to  prevent  injustice.  Vide  \ 
Hovenden  on  Frauds,  p.  12. 


OFFICERS  OF  THE  COURT. 


CHAPTER  IV.  CHAPTER 

IV. 

Of  the  Office  of  Lord  High  Chancellor,  Master  of  the  -~— "— 
Rollsj  Vice-Chancellory  and  other  Officers  of  the  Court 
of  Chancery. 

The  Judges  in  the  equitable  Court  of  Chancery,  are,  the  Lord 
Chancellor,  the  Master  of  the  Rolls,  and  the  Vice  Chancellor. 

The  Lord  Chancellor  is  the  Chief  Judge  of  the  Court.  He  is 
styled  the  Lord  High  Chancellor  of  Great  Britain.  Upon  any 
vacancy  of  the  Chancellorship,  Commissioneis  are  appointed  by 
the  Crown  to  execute  this  office.  They  are  usually  three  of  the 
Puisne  Judges  of  the  Courts  of  Common  Law.  And  that  the 
business  of  the  Court  may  not  be  interrupted  by  the  absence  of 
the  Lord  Chancellor  from  illness  or  other  causes,  a  Commission 
is  addressed  to  the  three  Puisne  Judges,  and  the  then  Masters, 
authorizing  any  three  of  them,  of  whom  a  Judge  is  to  be  one,  to 
transact  the  business  of  the  Court.  When  this  Commission 
issues,  it  is  executed,  and  the  business  of  the  Court  dispatched, 
under  its  authoritv,  by  one  Judge  and  two  Masters,  who  sit  with 
the  Judge,  and  join  in  making  the  orders,  and  constitute  an 
indispensible  part  of  the  Court.  Besides  this  provision,  the 
Lord  Chancellor  is  entitled  to  call  to  his  assistance,  on  the 
Bench,  any  of  the  Judges  he  may  think  proper ;  a  power  some- 
times exercised,  when  cases  arise  for  his  decision  in  which  he 
deems  it  nght  to  require  the  sanction  of  the  established  princi- 
ples of  the  Common  Law. 

The  Master  of  the  Rolls  is  appointed  by  the  Crown  by  patent^ 
and  holds  his  office  for  life.  He  presides  in  a  separate  Court 
called  the  Rolls,  or  the  Rolh  Court,  He  hears  and  determines 
originally  matters  of  the  same  description  as  the  Lord  Chan- 
cellor, excepting  those  of  lunacy  and  bankruptcy.  But  all  orders 
and  decrees  pronounced  by  the  Master  of  the  Rolls  must  be 
signed  by  the  Lord  Chancellor  before  they  are  enrolled.  The 
Master  of  the  Rolls  is  also  the  chief  of  the  Twelve  Masters  in 
Chancery,  and  chief  Clerk  in  the  Petty  Bag  Office.  And  he  is 
the  Keeper  of  all  the  Records  of  the  Court  of  Chancery,  after  the 
decrees  and  orders  have  been  enrolled. 

The  Vice-Chancellor  (whose  office  was  created  by  Stat.  63 
Geo.  3.)  is  styled  the  Vice-Chancellor  of  England.  He  is  autho- 
rized to  hear  and  determine  all  causes,  matters,  and  things 
depending  in  the  Court  of  Chancery  in  England,  either  as  a 
Court  of  Law  or  a  Court  of  Equity,  as  the  Lord  Chancellor  shall 
from  time  to  time  direct.    But  no  decree  or  order  made  by  the 
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CHAPTER    V.  C.  is  to  be  enrolled  until  signed  by  the  Lord  Chancellor. 
IV.  And  the  V.  C.  may  not  discharge  or  alter  any  order  or  decree 

made  by  any  Lord  Chancellor,  or  by  the  Master  of  the  Rolls, 

unless  authorized  so  to  do.    The  Vice-Chancellos  has  rank  and 
precedence  next  after  the  Master  6f  the  Rolls. 

The  Masters  in  Chancery  are  eleven  in  number,  besides  the 
Master  of  the  Rolls,  who  is  the  chief  of  them.  The  eleven 
Masters  are  appointed  by  the  Lord  Chancellor.  They  execute 
the  orders  of  the  Court  upon  references  made  to  them  ;  and,  by 
reports  in  writing,  certify  in  what  manner  they  have  executed 
such  references.  Thev  are  assistants  or  associates  to  the  Chan- 
cellor and  Master  of  the  Rolls,  and  sit  with  them  in  Court  occa* 
siotially,  or  whenever  any  special  matter  renders  their  assistance 
requisite.  They  were  antiently  members  of  the  King's  Court, 
and  allowed  robes  out  of  the  king's  wardrobe,  and  dieted  as  part 
of  the  household ;  and  as,  in  respect  of  their  being  counseUors 
and  assistants  or  associates  to  the  Chancellor  and  Master  of  the 
llolls,  they  sit  upon  the  bench  with  him  in  open  Court  (occa- 
sionally or  when  particularly  required),  so,  in  respect  of  their 
having  been  Members  of  the  King's  Court,  they  also  attend  the 
House  of  Lords.  A  recognizance,  acknowledged  before  an^  of 
them,  and  certified  under  his  hand,  is  of  that  authority,  that  it  is 
a  matter  oi record,  and  as  effectual  as  if  acknowledged  in  open 
Court.  AH  deeds  and  indentures,  which  are  intended  to  be 
enrolled  in 'Chancery,  must  be  first  acknowledged  before  a 
Master.  The  matters  of  reference  to  the  Masters  of  most  fre« 
quent  occurrence  are  the  following:  to  examine  into  alleged 
impertinence  or  scandal  in  bills,  answers,  or  other  proceedings 
before^  the  Court ;  or  the  sufiiciency  of  bills,  answers,  or  exa- 
minations ;  also  to  examine  into  the  regularity  of  proceedings 
and  alleged  contempts  of  Court ;  to  settle  interrogatories  for  the 
examination  of  parties  ;  to  take  the  accounts  of  executors,  admi- 
nistrators, trustees,  and  guardians,  and  between  other  parties  to 
suits ;  to  enquire  into  and  decide  upon  the  claims  of  creditors 
and  legatees,  and  next  of  kin ;  to  appoint  receivers  of  personal 
estates,  and  of  the  rents  of  real  estates  ;  fix  the  receivers'  salaries 
and  examine  their  accounts  ;  to  enquire  as  to  repairs  to  be  done, 
and  of  the  propriety  of  felling  timber  and  granting  leases,  and 
other  matters  arising  from  and  in  connexion  with  suits  in  which 
real  estates  ai-e  implicated ;  to  sell  estates,  and  to  approve  of  the 
mode  of  investment  of  money  thence  arising,  as  well  as  of  other 
trust  monies  in  the  purchase  of  estates ;  and  for  that  purpose  to 
enquire  into  their  value,  to  investigate  the  title  to  them,  and 
settle  the  conveyances  ;  to  enquire  for  the  heirs  and  next  of  kin 
of  persons  dying  intestate  ;  to  appoint  guardians  of  the  persons 
and  estates  of  infants,  and  to  allow  proper  sums  for  their  mainte- 
nance and  education ;  to  appoint  committees  of  the  persons  and 
estates  of  lunatics,  and  to  examine  the  accounts  of  such  commit* 
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taeif ;  tota«theco8te6fpKtootefanpia«nilB,  orotberwfae,  uiidet    CHATTER 
the  orders  of  the  Court ;  also  tbe  mils  of  costs  of  soUeitdn  Mu         iv. 

verad  to  their  dMoats,  when  leferted  fot  tazatioii  under  the  stat.  — — — 

a  G«  S.  c.  23  ;  and  also  the  bills  of  costs  of  solicitora  for  bittl^ 
aess  ill  banfcrvjitey  maiteis,  puaiiiuit  to  stat.  5  O*  2.  c.  30 ;  to 
^oqwm  whadt  infsnls  are  tmstees  at  medgagees  withia  the  8tat« 
7  Ana,  e.  19. ;  and,  under  the  stat.  39  6.  3.  c.  56,  to  cnquim 
into  the  iitteiests  of  p^ies,  in  mon<iy  salnect  to  be  laid  oai  in 
pmbaie  of  lands.  And  it  may  ffeneral^  bO  said,  that  theia  is 
«e  qossfion  oi  law  or  e^ity,  or  dispoted  fsct,  which  a  Master 
maof  not  have  occaaiOa  to  decide,  or  rsflpecting^  which  he  may  not 
be  called  npon  to  xqiort  Ids  opinion  to  the  Court.  The  Masters 
haf  e  also  thje  custody  of  such  title  deeds  and  other  documsnts  as 
the  Qbxat  ifaoaks  fit  to  filace  under  their  eare,  for  the  tomrity 
and  banefit  of  the  parties  interested  therein*  One  Masjber  attenu 
every  day  at  ibepyblk  office,  for  the  jnrpose  of  taking  answers 
iad  affidatita,  the  acknowledgo^nt  of  deeds  and  recognizances, 
and  for  jiOier  business,  seeding  to  the  stat.  13  Car.  2.  c.  !• 
And  wheo  a  person  is  unable,  fxtm  ^idcness  or  any  other  cause, 
to  come  to  thie  public  office,  the  Maatir  attends  such  person  at 
any  distance  from  London  not  exceeding  twenty  miles.  Each 
Master  executes  the  orders  of  reference  made  to  himself,  inde^ 
peadently  of  all  the  other  Masters.  The  regular  hours  for  the 
Alters'  attendance  in  tli^r  offices  are,  from  ten,  or  more  usually 
efanen,  in  the  morning,  until  three  in  the  afternoon ;  Ibcir  ancient 
attendance  from  six  to  eight  in  the  evening  being  now  pretty 
obsolete.  The  holidays  in  the  Masters'  offices  are — Uie  four  vaca« 
tioas,  i.  e*  from  the  last  seal  after  each  term,  to  the  first  seal 
before  the  following  term ;  and  the  following  days,  viz.  King 
Charles's  Martyrdom,  Candlemas  Bay,  Lady*day«  Ascension 
Day,  iUstcntion,  Midsummer-day,  Gunpowder  Plot.  To  com- 
plete or  forward  business  during  the  vacation,  the  Masters  frch 
quently  attend  sevenl  days  beyond  the  commencement  of  the 
regolar  vacations  ^  aikd  mr  tluB  long  vawtum,  one  Master  is  Vacation 
alwaya,  before  the  rising  of  the  Court,  appointed,  under  the  Master. 
denomination  of  the  Vaeatvm  MaaUr,  to  attend  in  hiii  office 
thsDughout  that  vacation,  for  the  dispatch  of  any  urgent  bosineas 
that  may  arise^  or  be  wished  to  be  proceeded  in,  previously  to 
toe  ensuing  tend.  In  the  office  of  each  Master  mere  are  two 
'clakB ;  tbe  diief,  and  the  copying  clerk :  the  former  registers 
the  warrants  sssuedy  and  such  other  matters  as  the  course  of 
bosiness  renders  neceisaty  j  has  the  care  of  the  reoords,  deeds» 
and  documehts,  and  attiend^  the  Court  with  them  when  required ; 
draws  and  transciibes  certificates  and  reports,  and  prepaies  the 
schedalea  thereto  ;  and  assists  in  or  makes  all  ealcuiatietts  to  be 
made  by  the- Master*  On  frequent  oteaaionB  also  the  business 
on  wariauts  is  done  before  him,  instead  of  the  Master^  when  of 
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CHAPTEB    a  nature  to  admit  of  ditpemdng  wHh  the  Master's  personal  atten* 
lY.         tion  to  it,  thoagfa  ultimately  approved  by  him. 

~— "'—"*—      The  Pttblic  Office,  before  adverted  to,  is  that  wherein  one  of 
the  Masters,,  in  turn,  attends  daily,  to  administer  the  oaths  on 
answers  and  aflblavits ;  take  the  acknowledgments  of  deeds  and 
jecognizances,  and  for  the  other  purposes  under  the  stat.  13  Car, 
2.    For  these  duties  they  have  this  office  in  common ;  to  which 
a  clerk  is  attached,  called  the  Clerk  of  ike  Public  Office.    His 
dutjT  is,  to  write  the  jurats,  or  attestations  of  honor,  to  ansvrers 
and  pleas ;  and  the  returns  to  commissions,  entries  of  which  are 
made  in  a  book  kept  for  the  purpose,  and  the  records  preserved, 
until  the  Clerk  in  Court,  who  is  to  file  them,  applies  for  and 
gives  a  receipt  for  them.    He  also  writes  the  certmcates  of  wit- 
nesses being  sworn,  who  are  afterwards  to  be  examined  by  the 
examiners,  or  before  arbitrators ;  writes  the  juratas  on  affidavits, 
and  the  memoranda  on  affirmations  ;  and  generally  is  the  clerk 
in  all  matters  here  transacted,  and  which  regard  the  Masters  as 
a  body.    The  days,  or  holidays,  observed  at  lybis  office  are  ^s 
follow :  New-year's-day ;  Epiphany  ;   King  Charles's  Martyr- 
dom ;  Candlemas-day ;   Lady-day ;   Good  Friday ;  the  Satur- 
day following,  and  Monday,  Tuesday,  and  Wednesday  in  Easter 
week ;  Ascension-day ;  Monday,  Tuesday,  and  Wednesday  in 
Whitsun.  week  ;  Restoration  ;  Midsummer-day  ;  St.  Matthew ; 
the  King's  Coronation  ;  Michaelmas-day ;  the  King's  Accession  ; 
Powder  Plot ;  Christmas-day,  and  the  two  following  days.    The 
hours  rf attendance  are,  from  New-year's-day  to  the  day  immedi- 
ately preceding  the  first  seal  before  Hilajy  Term,  from  eleven  to 
one,  except  on  Saturdays,  on  which  days,  during  that  period,  the 
office  is  not  open ;  on  the  day  preceding  such  seal,  from  ten  till 
two,  and  from  six  to  eight  in  the  evening ;  the  two  following 
days  from  ten  till  two  only ;  and  from  thence,  until  Saturday 
alter  the  last  seal  after  Hilary  Term,  from  ten  till  two,  and  six 
till  eight,  except  the  Saturday  evenings  before  and  after  Term  ; 
Passion  week,  from  ten  till  two ;  Easter  week,  from  eleven  to 
one ;  from  the  first  seal  before  Easter  Term  till  the  Saturday 
after  Easter  Term,  the  same  hours  as  in  Hilary  Term ;  from 
the  seal  before  Trinity  Term  till  the  Saturday  after  the  last 
seal  after  Trinity  Term,  the  same  hours  as    the   preceding 
terms  ;  from  thence,  to  the  conclusion  of  the  sittings  m  Court, 
from  ten  till  two  only  ;  from  the  conclusion  of  the  sittings,  till 
the  first  seal  before  Michaelmas  Term,  from  eleven  till  one, 
except  on  Saturdays,  when  the  office  is  shut ;  before,  during,  and 
after  Michaelmas  Term,  the  same  attendance  as  before,  during, 
and  after  the  other  terms.    But  the  hours  of  attendajice  just 
mentioned  are  to 'be  understood  with  the  exeeptions  to  be  col- 
lected from  the  list  of  holidays. — Vid.  1  Newl.  Cha. 
The  Masters  Extraordinary  are  assistants  to  the  Masters  in 
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the  ministerial  parts  of  their  duty,  it  havia;  been  firom  a  distant    CHAPTER 

period  found  necessary,  on  the  increase  of  business  in  this  Court,  |y. 

to  appoint  one  or  mote  Masters  Extraoidinaiy  in  each  county,  ' 

for  the  taking  of  affidavits  and  acknowledgments  of  deeds  and 

leoo^nizances  in  the  countiy ;  but  they  are  restrained  from  acting 

withm  twenty  miles  of  London  ;  and  that  it  maj  appear  whether 

they  do  or  no,  they  are  required,  in  the  caption,  which  is  the 

Master's  certificate,  to  express  the  name  of  the  town  and  county  ^ 

where  they  shall  do  any  such  act ;  otherwise  the  instrument  will 

not  be  held  authentic,  nor  be  admitted  to  be  filed  or  enrolled* 

Bea.  Ord.  212. 

The  Six  CUrhs  in  Chancery  are  appointed  hy  the  Master  of  the 
BoUs,  and  hold  their  offices  on  the  equity  side  of  the  Court, 
being,  concerned  in  matters  of  equity  principally.  They  receive 
and  file  all  bills,  answers,  replications,  pleas,  and  demurrers,  on 
the  equity  side  of  the  Court,  and  sign  all  copies  of  pleadings 
made  by  the  Sworn  Clerks.  After  each  term,  they  present  (in 
order  to  be  set  down  for  hearing,  whether  before  the  Lord  Chan* 
cellor  or  Master  of  the  Rolls)  sdl  causes  ready  for  hearing  in  the 
ensuing  Term.  They  attend  in  Westminster  Hall  in  term  time, 
to  read  documents  of  record  which  may  be  required  to  be  read  in 
causes.  But  the  general  business  in  their  office,  on  the  equity 
side  of  the  Couit,  is  transacted  by  the  Sworn  Clerks  and  Waiting 
Cleiks.  They  employ  one  Clerk  under  them  all  for  the  care  of 
the  records  in  every  division  ;  to  which  Clerk  application  is  to  be 
made  by  any  person  wishing,  to  inspect  or  peruse  any  matter  of 
record  filed  in  this  office,  and  for  which  an  accustomed  fee  is 
paid.  One  or  mwe  of  the  Six  Clerks,  as  business  may  require,  Vacation, 
attends  in  person  during  the  vacations.  Their  usual  hours  of 
attendance  are,  from  ten  in  the  forenoon  till  two  in  the  afternoon, 
or  later  if  necessary ;  and  in  term  time,  from  ax  to  eight  in  the 
evening.  Their  holidays  are,  Epiphany ;  King  Charles's  Mar* 
tyzdom  ;  Purification  ;  Lady-day,  (unless  the  Court  sits  ;)  Ash 
Wednesiday  ;  Good  Friday ;  Easter  week,  excepting  Saturday,  if 
that  happen  to  be  a  notice  day,  (t.  e,  a  day  on  which  notices  of 
motion,  or  copies  of  petitions,  may  be  served  for  the  following 
Tuesday  ;)  Ascension-day ;  Restoration  ;  Whitsun.  week,  ex- 
cepting Saturday,  if  a  notice  day  ;  King's  birth-day ;  Midsum* 
mer-day,  unless  the  Court  sits,  or  it  be  a  notice  day  ;  Prince  of 
Wales's  birth-day  ;  St.  Bartholomew  ;  London  burnt,  2d  Sept. ; 
Coronation  ;  St.  Michael ;  Accession  ;  Powder  Plot ;  Lord 
Mayor's-day  ',  Christmas- day,  and  the  intervening  days,  to  6th 
January. 

The  Swam  Clerks  (usually  termed  Clerks  in  Court)  make  out 
all  writs,  special  and  common,  on  the  equity  side  of  the  Court  of 
Chancery,  and  all  process  (excepting  subpoenas)  in  the  causes 
wherein  they  are  respectively  employed.  They  enter,  and  pre* 
sent  to  the  Six  Clerks,  to  be  med,  all  pleadings ;  and  prepare,  and 


14  DFnCERS  OF  THE  COURT. 

CHAPTER  get  i^gntd  hf  ths  Six  CMl<,  all  mitifienin  reared  of  then  ^ 
IV.  to  the  state  of  the  jnoeaedbigs  in  tho  soferal  ccoaw  wboia*  th^ 
-^— ^— >  aft  iOBpo6^ely  coBotrned,  Tfaej  make  all  tho  ottco  eopiflo  ot 
lirocoocbBcs.  or  ploadings,  that  may  ha  ngfund  hy  thi)  auhofs  or 
tho^  8oH€itohi«  They  enter  all  lalev  to  produce  witneiiis^  a&d 
fiaite  fiablicaitioB,  and  all  sppeaffaneeft  and  oonacBts,  widi  the  m* 
aistrar  >  and  sign  idl  petttions  far  rehearing,  and  of  appeal ;  ttah» 
dertahiogi  on  behalf  of  their  lespeotive  eliedts,  to  pdy  auch  costs. 
If  any,  ^s  Uie  Court  shall  awards  When  aecessary  they  attend 
the  hearing  of  causes  wheiein  they  are  cpneemed ;  but  by  the 

New  Order  XXXVIIth  of  the  "  New  Orders,"  (April  1828,)  it  is  ordered, 
"  That  the  SwsArn  Clerks  of  the  Coart,  and  the  Waiting  Clerks, 
sfaaU  not  be  entitled  to  receive  any  fees  for  attendance  in  Court 
except,  in  eases  where  they  shall  actually  attend,  and  where  their 
attendance  shall  be  necessaiy."  They  attend  the  Masters  in 
Chancery  on  taxatbn  of  bilb  of  costs,  and  on  other  occasions 
when  reqah-ed,  and  are  expected  to  be  well  acquainted  with  the 
fees  of  all  officers  on  the  Oqtity  side  of  the  Court.  They  draw 
all  dockets  of  proceedings  required  to  be  enrolled,  and  prepare 
all  exemplifications  of  any  such  proceediUgs.  The  houn  for  trani" 
acting  hiuiniss  in  that  part  of  tne  Six  Clerks'  office  wherein  the' 
8#om  Clerks  sit  are,  m  term  time,  from  ten  in  the  momiug  till 
three  in  the  afternoon,  and  from  six  to  eight  in  the  evening ;  and 
from  the  last  day  of  every  term,  until  the  second  seal  after  Hilary 
Term,  the  seal  after  Easter  Term,  and  the  fourth  seal  after  Trinity 
and  Michaelmas  Terms,  this  office  is  open  from  ten  in  the  morn- 
ing till  four  in  the  afternoon,  except  on  notice  days,  when  the 
hours  are  froui  ten  to  three,  and  from  six  to  eighth  And  from  the 
second  seal  after  Hilary  Term  to  the  last  seal  after  the  same  termr ; 
awl  from  the  first  seal  before  each  term,  to  the  first  day  of  each 
tetm,  fiiom  ten  till  three ;  and,  on  notice  days,  from  five  till 
dusk.  In  the  vacations,  this  part  of  the  Six  Clerks'  office  is  open 
from  ten  to  two,  holidays  excepted  ;  and,  in  cases  of  emergency, 
Mtendanee  will  be  given,  although  out  of  office  hoars,  or  on  hoh* 
days.  The  halidayi  are.  King  Charles  the  Martyr ;  the  Purifiea- 
tion;  Lady-day,  unless  the  Court  sits,  or  it  be  a  notice  day; 
Good  Friday ;  Easter  week,  or  until  the  notice  day  in  that  vi^eek, 
if  oue  occur ;  Ascension-day ;  Restoration ;  Whitsun.  week,  or 
tintil  the  notice  day  in  that  week,  if  one  occur ;  King's  birth-day, 
but  in  the  afternoon  only,  if  the  Court  siU,  or  it  be  a  notice  day ; 
Midsummer-day,  with  uie  same  qualification ;  Pnuce  of  Wales's 
birth-day ;  St.  Barth<domew ;  Sept.  2d,  London  burnt ;  Coro- 
nation ;  St.  Michael ;  Accession ;  Powder  Plot ;  Lord  Mayor's 
day,  in  the  afternoon ;  Dec.  the  25th  to  Jan.  6th,  both  inclusive. 
The  service,  attendance,  and  fees  of  the  Waitmg  Clerks,  are  the 
same  in  all  respects  as  those  of  the  Sworn  Clerks,  from  whom  they 
(mly  differ  in  matters  respecting  their  own  regulations  as  to  their 
admission  to  full  practice,  &c. 
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The  Aceountant'Crmeral  is  appointed  bj  the  Coiirt  of  ChaaMy*    CHAfTER 

to  perfonn  all  matters  telatiog  to  the  delifeiy  eC  the  stdtDr's         ly. 

laoiiey  and  effects  into  the  Bank,  and  teJuog  them  out  of  the  — — ^— — 

3«JDk,  aad  the  keemng  the  accoants  with  the  Bank,  and  all  othet 

matteis  rdating  tnereto,  aocording  te  the  eiders  ef  the  Court* 

The  Govemor  and  Company  of  the  Bnk  of  JSnglaAd  have  the 

general  custody  of  the  enects  of  the  suitors  of  the  Coait  of  Chas* 

eoy,  as  the  bankers  of  the  Court,  subject  to  the  orders  of  the  Ceorti 

These  efibcta  consist  of  cash,  stocks,  exchequer  biUs^  India  bonda^ 

shares  in  public  companies,  and  specific  articles  dsposited ;  all 

which  are  placed  in  the  Bank  in  the  name  of  the  aceountaBt^ 

general.    The  Aocountant-General  attends  two  or  three  days^  or 

oftener,  in  a  week,  at  the  Bank  of  England,  and  ether  places, 

for  the  purpose  of  making  sales,  transfers,  and  acceptances  of 

stock,  according  to  the  orders  of  the  Court.    He  also  attends,  ia 

his  turn,  as  a  Master  in  Ordinary,  (one  of  the  eleven  Masters,)  at 

the  PttUic  Office,  for  the  purpose  of  discharging  the  same  duties 

as  the  other  masters  when  th^  attend  there.  t£s  hmirsafaUmuL* 

siief  in  the  Accountant-General's  office  are  from  nine  in  the  mom* 

ing  till  two  in  the  afternoon,  and  from  four  in  the  afternoon  till 

seven  in  the  evening.    The  holidays  are,  Kine  Charles's  Martyr* 

dom ;  Candlemas^day ;  Lady-day ;  Ascension-day ;  King  Charles's 

Restoration  ;  Midsummer-day  ;  Powder  Plot  ;  Lord  Mayor's* 

day ;  birth  days  of  the  King.  Queen,  and  Prince  of  Wales ;  at 

Christmas,  from  Christmas-eve  to  the  7th  of  January ;  at  Easter, 

from  the  day  before  Good  Friday  te  the  Monday  after  Eastei 

week ;  and  at  Whiteuntide,  the  whole  of  the  Whitsim.  wcekt 

The  office  is  alivays  closed  for  the  Hmg  vacetion,  by  order  of 

Court,  from  the  latter  end  of  August,  or  the  beginning  of  Sep^ 

tember,  to  the  first  general  seal  before  Michatimas  Term  follow- 

ing,  to  afford  time  for  adjusting  the  accounts. 

The  four  Deputy  RegUtrars  execute  the  office  of  Registrar  of 
the  Court,  exclusive  of  the  Master  or  Clerk  of  the  Report  Offio^ 
otherwise  called  the  Filer  of  the  Reports,  and  the  two  Clerks  of  the 
Entries.  The  Deputy  Registrars  in  turn,  and  in  such  mzxmbt  as 
they  arrange  between  themselves,  attend  the  Coirt  when  sitting. 
TIm  Senior  Deputy  Registrar  is  considered  as  more  especially 
attached  to  the  Lord  Chancellor's  Court,  (which  inclucies  that 
ef  the  yice-Chancellor  also,)  as  the  next  Senior  Deputy  Regis- 
trar is  to  the  Rolls  Court.  But  for  their  own  convenience  all 
the  Registrars  frequently  interchange  their  duties  and  sit  one  for 
another  in  Court  or  at  the  Rolls.  The  former  (the  Senior  De* 
puty  Registrar)  files  exceptions  to  the  Master's  reports ;  enters 
pleas,  demurrers,  causes,  appeals,  rehearings,  fttrther  directions, 
equities  reserved,  and  exceptions  for  hearing  before  the  Lord 
Chancellor,  and  makes  out  a  book  of  the  same  ;  delivers  notes 
for  subpoenas  to  hear  judgment ;  makes  out  a  paper  of  the  causes 
and  other  matters  to  be  heard  "  in  Court"  (that  is,  by  the  Lord 
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CHAPTfiR  Chanodlor  or  Vioe-Chanoenor,)  and  notices  of  motion,  causes, 
IV.         ftnd  other  matters  adjoarn€Kl,  and  sees  that  they  are  put  into  the 

I|^P^  fo'  *^*  ^*y.  *^cy  are  adjourned  to ;  makes  copies  of  excep- 
tions, and  of  petitions  for  id^earing,  and  of  petitions  of  appeal, 
when  requirea ;  receives  the  deposits  upon  filing  of  exceptions, 
and  bills  of  review,  and  also  upon  setting  down  petitions  for  re- 
hearing and  of  appeal ;  keeps  an  account  thereof,  and  pajs  the 
same  pursuant  to  the  orders  of  the  Court ;  also  marks  with  the 
office  stamp  printed  copies  of  briefs,  and  letters-patent,  and  tells 
out  and  teUs  in  the  same.  He  has  the  privilege  of  setting  down 
for  hearing  eight  causes  in  each  term.  The  next  Senior  Deputy 
Registrar  attends  at  the  Rolls,  and  has  the  like  duties,  excepting 
as  to  filing  exceptions  and  receiving  the  deposits  thereon,  and 
making  copies  thereof;  marking,  and  telling  out  and  telling  in 
briefs ;  and  except  also  that  his  privilege  of  setting  down  causes 
for  hearing  extends  to  the  number  of  six  only  in  each  term. 
With  each  Senior  Deputy  Registrar  is  associated  one  of  the 
other  two  Registrars;  and  the  general  duties  of  all,  when  attend- 
ing the  Court  at  its  sitting,  are  to  take  minutes  of  the  directions 
given ;  arrange  those  minutes ;  draw  up  the  decrees,  dismissions, 
and  orders.  They  also,  in  their  respective  departments,  make 
copies  of  those  proceedings,  and  sign  them,  as  well  as  also  of  the 
minutes  thereof,  when  required.  They  mark  exhibits  proved  in 
Court  vwd  voce,  and  sign  various  certificates  in  the  course  of 
most  suits.  The  usual  hours  of  attendance  at  the  office  are,  from 
ten  in  the  morning  till  two  in  the  afternoon,  and  from  five  till 
eight  in  the  evening.  But  from  the  re-opening  of  the  office  after 
the  Christmas  holidays,  to  the  first  day  of  Hilary  Term  ;  and 
from  the  last  seal  after  Hilary  Term  to  the  first  day  after  Easter 
Term ;  and  from  the  last  day  of  Easter  Term  to  the  fitst  day  of 
Trinity  Term  ;  and  from  the  first  seal  before  Michaelmas  Term 
to  the  first  day  of  the  same  term ;  the  hours  are  from  ten  to 
jdiree :  and  from  the  fourth  seal  after  Trinity  Term  till  the  shut- 
ting of  the  Accountant  General's  office,  the  hours  are  from  ten 
in  the  morning  till  two  in  the  afternoon,  and  from  five  till  six  in 
the  evening.  And  when  a  press  of  business  renders  it  necessaiy, 
further  attendance  is  given.  The  holidays  are,  Martyrdom; 
Candlemas-day  ;  Lady-day ;  Ascension-day ;  Restoration  ;  Mid- 
summer-day ;  King's  birth-day ;  from  Maunday  Thursday  till 
Monday  after  Easter  week  ;  the  Whitsun.  week  ;  Ash  Wednes- 
day ;  Powder  Plot ;  but  if  the  Court  sits  on  either  of  the  two 
last-named  days,  attendance  is  given  from  ten  till  one ;  Queen's 
birth-day;  Prince  of  Wales's  birth-day;  Lord  Mayor's  day; 
St.  Thomas.  On  these  days  attendance  is  given  from  ten  to  one ; 
twelve  days  at  Christmas ;  the  long  vacation,  commencing  when 
the  Accountant  General's  office  shuts,  and  ending  at  the  first  seal 
before  Michaelmas  Term.  But  some  person  of  the  office  is  in 
attendance  during  the  bug  vacation,  except  on  holidays. 


i 
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The  RegUtrar's  Bag-Bearer  attends  tiie  Court  at  all  Ham,    CHAPTSR 
when  the  Court  sits,  with  the  Registrar's  books  and  cause  papers,  ly, 

and  remains  till  the  rising  of  the  Court.  He  afteiwaids  makes  '-'■■■ 
out,  firom  the  Registrar's  paper,  the  several  lists  of  causes,  aiul 
other  matters,  appointed  for  hearing  the  following  day;  and  de* 
livers  the  same,  m  the  evening  pieceding,  at  the  houses  of  the 
Lord  Chancellor  and  Vioe-ChanGeUor ;  at  some  of  the  public 
offices,  and  at  the  chambers  of  the  King's  counsel. 

The  Master,  or  Clerk,  of  the  Report  Office,  receives,  files,  and 
keeps  all  reports  and  certificates  made  by  the  Masters  and  the 
Acooontant-General ;  his  oBce  being  the  place  where  the  origin 
nals  are  deposited,  and  wherran  ofiSce  copies  are  made.  He  re- 
ceives, on  Uie  first  day  of  Michaelmas  Term  in  every  year,  from 
the  Clerks  of  the  Entries,  all  the  decrees,  orders,  and  rules, 
entered  in  the  course  of  the  preceding  year ;  makes  indexes  to 
them,  and  binds  them  in  volumes,  to  be  resorted  to  as  occasion 
may  require.  In  this  office,  therefore,  search  is  made  by  soli- 
citois,  or  others,  for  any  proceedings  of  the  Court  (reports,  de- 
crees, orders,  &c.  6cc.)  that  may  be  desired  to  be  inspected  or 
perused,  and  of  which  copies,  if  required,  are  given.  He  keeps 
an  account  of  all  monies,  funds,  and  effects  belonging  to  the 
suitors  of  the  Court ;  another  account  thereof  being  kept  at  the 
Bank  of  England,  and  a  third  by  the  Accountant-General ; 
which  three  accounts  are  in  the  months  of  September  and  Octo- 
ber in  eadi  year  compared  and  balanced  with  each  other.  The 
houn  of  attendance  in  this  office  are,  for  the  report  tide  of  the 
office,  £rom  ten  in  the  morning  till  two  in  the  afternoon,  and 
from  ^e  till  eight  in  the  evening.  On  the  account  side  from  ten 
to  three ;  and  from  five  to  seven  in  the  evening.  The  office  is 
olways  open,  except  for  twelve  days  at  Christmas,  eight  at  Easter, 
and  d^nng  the  Whitsun.  week. 
.  The  B£gistTar  of  Affidavits  receives,  registers,  and  files  all  such 
affidavits  made  in  causes  and  other  proceedings,  as  are  to  be  ori- 
ginally used  in  Court,  and  makes  copies  thereof  for  that  pur-* 
pose.  These  office  copies,  and  not  the  original  affidavits,  are 
alone  attended  to,  and  permitted  to  be  read  or  used ;  but  this 
officer  on  some  occasions,  when  required,  attends  the  Court  with 
the  original  affidavits.  He  grants  certificates  of  affidavits  being 
filed ;  and  searches  for  affidavits,  when  required,  to  ascertain  il 
any  supposed,  or  expected,  to  have  been  filed,  have  been  so  or  not, 
and  gives  office  copies  thereof,  if  found  and  wanted.  The  hours 
of  attendance  are  from  ten  till  two,  and  from  five  till  eight ;  but 
no  candles  are  lighted  in  the  office  from  the  last  seal  after  Hilary 
Term  till  the  fint-  seal  before  Easter  Term ;  nor  from  the  last 
seal  after  Michaelmas  Term  to  the  first  seal  before  Hilary  Term* 
The  holidays  are.  New  Year's  Day ;  Twelfth  Day  ;  Martyrdom ; 
Candlemas  day ;  Good  Friday ;  Easter  Monday,  and  tiie  two 
following  days ;  Holy  Tbursda^ ;  Whit  Monday,  and  the  two 
following  days ;  King's  Birth  day ;  Midsummer  day  3  Michael* 
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CHAPIPBR  mas  day;  King's  CofOnatioa^  Aoearfeii;  Gunpowder  Plot; 
IV,         Chmtmas  day,  aad  thvee  foUowing'  dtfjrs. 

The  Examintn,  ivho  are  t«K>  itt  mmwer,  leceivtt  all  iiilMnoga- 

tones  for  the  ezaminatioa  and  cro8B>>6xamination  of  witnesseff  is 
a  <*atMe,  and  exaMioB  and  cron^^iamine  suck  witnesses  nprnt 
those  interrogatories  and  prepaie  their  depositions.  They  certify 
in  writing  the  diffnent  docviMDits  deposed  tor  by  the  witnesses  oo 
their  examination ;  sign  notiees  for  the  attendance  of  witnesses 
to  be  served  with  sn^Meaas ;  grant  certificates  tha^  intierrogatO' 
nee  are  or  are  not  mod,  aoad  that  witnesses  haive  or  have  ne( 
attebded  for  examinBtion>.  and  skich  other  certificates  as  arer  ecca- 
si»naMy  requited.  Th^  atteedr  Uie  Laid  ChanceUor,  Master  of 
the  Rotts,  VieO'ChanceDory  Masters,  and  aay  other  Cosrt  or 
place  in  town  or  country,  with  the  vecesds  of  their  office,  when 
duly  rsi^Bired  so  to  dow  The  Imart^  tf  aUatimme  at  thil  office 
ue,  from  ten.  in.  the  momnig  until  four  in  ^  aftecnoDn,  except 
ing  between  the  last  seal  after  Tiinity  Term,  and  the  first  seal 
before  Michaelmas  Temi^  v^m&  the  heaxs  are  from  eleven  to 
three.  For  the  halidtgtyk  is  skated  (see.Bea.  Ord.  Ch^  47dX 
that  the  office  ia  to  epe&  ob  diei  daf  neat  aHer  the  Epiphianj, 
not  being  SundagC,  ana  oontisuo  ope*  to-  the  Thursday  next  be*' 
foA  Eaater  day^  inelnsiKre ;  and  agahs  opeii  on  Monday  istxl 
alter  Easter  week,  and  eentJEaoe  open  to  the  day  neitt  beface 
Whit  Sunday,  inclusive ;  epen  again  on  tfacr  Meaday  next  aflier 
Whit8u»*lveek,  and  conltimie  open  to  the  day  next  befboe  Ghriat^ 
iwls  day,  aot  being  Sunday,  inclusive ;  the  office  to  be  eflniy  and 
the  peisoB  emplegrud  fheiem  to  attend  during  the  times  apecified^ 
eioept  on  elese  heUds^  kept  either  at  Anr  Six  Clerks'  Office^  of 
al  the  puMSe  office  ;>  and  exospt  every  Monday,  Friday,  and  S»^ 
tuiday^  from  the  last  seal  afher  Triait^  Term  to  the  first  seal 
before  Michaelmas  Term  ;  but  not  to  be  kept  open  en  any  close 
h<^idarf  kept  either  at  the  Six  Clerks'  Office,  or  at  tke  puhlic 
office,^  or  on  aay  Mooday,  Fridaty,  or  Saturday,  between  the  last 
seal  after  Trinity  Tern^  and  the  first  seal  fcefeoe  Michasla»s 
Term. 

The  Patentee  of  the  Subpoana  OfiUcB,  or  his  deputy,  rashes  out 
all  writs  of  smbpoBna  sued  oat  ot  the  Court  of  Chancery  under 
the  gteat  seA*  The  hown  tf  atimidantg  are^  in  tesm  time,  from 
eleven  till  two,  and  from  five  to  eight ;  in  the  vacation,  from 
eleven  to  two.  The  Mtdaut  usually  kept  are,  Jan.  8,  18,  26, 
ttad  80  i  Feb.  2  >  Ash  Wednesday }  Mireh  25 ;  Easter  Mon« 
day,  Tuesday,  and  Wednesday ;  April  23 ;  May  4  and  2d ; 
Wmt  Monday^  Tuesday,  and  Wednesday ;  July  25 ;  King's 
Birthday  ^  Midsummer  day ;  August  16  and  21 ;  Michaelmas 
day ;  Coronttion ;  Aecession ;  Powder  Plot,  and  day  preceding ; 
Dec.  2U  25,  26,  27. 

The  PHnsipai  Secritary  to  Hie  Ltrd  Chancellor  i^ceives,  exa-* 
mines,  and  writes  the  answers  to  all  petitions  preferred  to  the 
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Laid  Chancelki  in  eauaes  and  •dteB  mstMeK  n&i  bdoagU^  t|    CHAPTEB 

tbe  dtttiw  of  the-  otber  Seofetetiary  and  .ietiBrB»  tte  petitbBi,         it. 

vIm  9^;ii6il»  to  the  peisona  piesCTftiiig  thMs.    Her  duleiB-  all  — — -— 

petii(ioB8.aiidl(he  answezs  thereto,  and  makes  out  -for  kiR-lioni* 

aUp  tiM  RA^aCrars'  and  otlier  oflieeis'  fist?  of  sueh  prtilkm»a«a«6 

to  be  heard.   He  prepares  and  ianieB-  letteni  nsiBave ;  pnepaKi  aMd 

iwMCC  wamnts  to  the  Se^ant-at-Aimsy  tlU9  MeBMager  or  Bur- 

sOMraat  attending  iheCourlv  and  tbe  WaMen  «f  the  i%et  FfisoM ; 

sets  down  all  oaoses  to  be  heard  hefonk  die  hmA  Chancellor 

akoretbe  bmiliad  Bambore  wfancktfae  De|nil^  RegisMBran  «idoth«r 

offieefs  aie  entitled  %bf  set  down.    Ifis  office*  h  dpen  and  mtend- 

anoe  is  tbve  given  our  evety ,daif  in  the  3^e^e3ieept Snovla^ 

Good  Fridays,-  akid  Cbmtmas  day,  from  nine  iir  the  monnag  tiH 

nae  in  the  evening.- 

The  Lord  ChanoeUor's  Secretary  ef  Jhenm  a^id  Jv^muituftk 
leeelres  and  eaninines  tfe  dockets'  of  debran  and  dismiteions 
which  ace  to  be  enraUed^^  and  wri^  the  orden  upon  pelitioaB 
relating  thereto ;  lee^ve^ and exaiahKs  all  ocdei» foriifjancfioBS 
and  the  wxitsiof  npiactien  asd  dbckets  ^ which  dockets arecdpies 
eC  tiie  wnts> ;  ykgctam  his  JUrdsfaip's  signatuse  tO'  snKh  domift 
ef  4Bcrees  or  disanssions,  ordsis  upon  petkieiiB,  wrils  of  ingaatto<^ 
ties  and  docketed  and  riaksA  ebtnes  of  the  same ;  «i«l.  receives 
a»d  eotears  all  csveats  a^nat  signing  and  enndling.  decstiai  or 
dimissiai»y  and  gives  notice  thoeof  to  the  partMs  coneeiMd.    • 

GkkfJSeotek^tf  ta the Mast&r  of  the Bsllss  Tlnsofflfter aMendl 
ya  Henow  in  Court,  and  oix  aU  other,  poblie  Obcasiowi  ;>.  penetes 
aad  piesents  every  petition  (except  such  as  the  Uadef  Seteretaay 
and  Secretary  (rf  Catsses  m^eseMs),  and  wiites  thereon  tbd  wssPm 
or  order  given  by  his  Honour.  The^  attendoMe  at  dkis  officii 
from  ^e  Scat  seal  before  every  tton,  is>  froih  ten  in  the  momii^ 
tm  two  in  tho  aftemooD,  and  from  six  to  eight  iai  thteveningf; 
Fwm  the  hst  seal  after  every  tentt  to-  the  &tit  seal  h^Eue  tim 
tesaing  teriov  the  attendance  b  fromi  ten  tffl  Iwo ;  and  from  thi 
pcf^tioB  day  fbttowing  the  last  seal  after  Tnni^  Term,  ia  tbi 
l^tioii  day  before  Michaelmas  Term,  from  ten  till  one.  TlM 
letidaye  m  this  oSide  are  from  Thmraday  before  till  Monday  aftet 
Easier  week ;  fA>m  Wh^  Sunday  till  the  Mimday  week  follow* 
iig,  and  from  the  day  before  ChAstmas  day  tiH  the  7th  January; 
3(Hb  January  ;  2d  February ;  Ash  Wednesday ;  Ascension  day; 
29th  Hay ;  Midsummer  day ;  12th,  16th,  21st,  and  24th  of 
Amst ;  14th,  21st,  22d,  and  29tb  cif  September ;  18th,  2M, 
2Gth,  and  28th  of  October ;  aad  every  Saturday  between  the 
petition  day  following  the  last  seal  amr  Triadty  Term  and  the 
petition  day  before  Michaelmas  Term» 

The  Under  Seeretary  at  the  RoUe  peruses  and  presents  evdy 
potion  for  the  admission  of  a  plaintiff  or  defendant  to  sue  or 
defend  in  fortnA  pauperis,  as  well  as  every  petition  presented  by  a 
panper,  as  such,  alter  admission,  or  by  a  person  entitled  to  the 
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CHAPTER   privilege  of  the  Couit ;  writes  thereon  the  answers  or  orders 
IV,         made  by  his  Honour,  and  procures  the  same  to  be  signed  by 

him ;  enters  the  name  of  the  cause  in  which  such  order  is  made, 

and  the  order ;  also  the  name  of  every  cause  in  which  any  peti- 
tion is  presented.  The  haun  cf  attendance  and  ih^  holidays  9je 
the  same  as  those  of  the  Chief  Secretary. 

The  Secretary  cf  Causes  at  the  RoUs  sets  down  causes  for  hear- 
ing before  the  Master  of  the  RoUs,  and  draws  and  signs  a  note 
to  the  Registrar,  certifying  the  title  of  everjr  cause  so  set  down  ; 
-be  peruses,  presents  to  his  Honour,  and  writes  the  order  upon, 
all  petitions  of  the  following  Idnd,  viz.,  for  setting  down  of  causes ; 
for  naving  bills  taken  pro  eonfeito ;  for  setting  down  of  causes  at 
the  request  of  defendant ;  and  for  restoring  to  the  paper  causes 
which  have  been  struck  out.  of  it  -,  writes  the  orders  on  oetitions 
for  rehearing ;  and  for  setting  down  of  causes  upon  a  Master's 
report ;  upon  an  equity  reserved ;  for  further  directions ;  and  for 
ai^ourning  of  causes.  The  hours  of  attendance  and  the  holidays 
l^ept  are  the  same  as  those  of  the  Chief  Secretary. 

The  Secretary  cf  Decrees  and  Injunctions  at  the  Rolls,  He  pre- 
sents to  the  Master  of  the  Rolls  the  docket  of  every  decree  or 
dismission  pronounced  by  his  Honour,  to  be  signed  by  him,  in 
order  for  the  enrolment  thereof;  to  enter  the  name  of  the  csause 
in  which  such  decree  or  dismission  is  pronounced;  the  date  of 
Ihe  decree  or  dismission,  and  the  time  ofsigning  the  docket ;  and 
he  enters  the  docket  of  every  injunction  granted  by  his  Honour. 
He  sets  down  ail  caveats  that  shall  be  desired  to  be  entered 
against  his  Honour's  signing  any  decree  or  dismission,  and  gives 
notice  thereof  to  the  parties.  The  /umrs  and  holidays  are  the 
Wme  as  those  of  the  Chief  Secretary. 

The  Keeper  of  the  Records  in  the  Rolls'  Chapel,  or  Clerk  of  the 
Chapel  at  the  Rolls,  takes  care  of  the  records  in  the  chapel  at 
the  Rolls ;  makes  annual  indexes  or  calendars  of  them  as  they 
are  brought  to  the  eha]^l ;  attends  and  produces  such  indexes  and 
records  to  persons  desirous  of  making  searches,  or  of  reading  the 
records  themselves ;  makes  copies  and  exemplifications  of  the 
same,  when  required ;  attends,  when  required,  the  two' houses  of 
Parliament,  or  their  committees,  and  the  Courts  of  judicature, 
with  the  records ;  and  attends  the  Master  of  the  Rolls  on  cancel- 
lations of  records,  deeds,  and  letters-patent.  The  hours  of  at- 
tendance are  from  ten  in  the  morning  till  three  in  the  afternoon ; 
and  from  five  till  eight  in  the  evening.  The  holidays  are  a  week 
at  Christmas,  Easter,  and  Whitsuntide ;  besides  Good  Friday, 
and  General  Thanksgiving  and  Fast  Days. 

The  Keeper  <f  the  Records  in  the  Tower  preserves  the  rolls  and 
records  in  the  Tower  of  London,  which  he  produces  to  persons 
applying  for  the  inspection  of  them,  and  makes  copies  of  the 
same  ;  attends  both  houses  of  Parliament,  and  the  Courts  of  ju- 
dicature, with  such  records,  when  required  ',  arranges,  and  make^ 
indexes  to  them. 
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CHAPTER  V,  CHAPTER 

V. 
The  Terms  and  Days  for  Hearing,  ■ 


THE   TERMS. 


HILARY  TERM. 


This  term  begins  the  23d  of  January  ;  and  ends  the  12th  of 
Febraaiy  following. 


EASTER  TERM. 


Begins  the  Wednesday  fortnight,  or  seventeen  days  after  Efts'* 
ter  day ;  and  ends  the  Monday  next  after  Ascension  day. 


TRINITT  TERM. 


Begins  the  Friday  next  after  Trinity  Sunday ,  and  ends  th^ 
Wednesday  fortnight  after, 

MICHAELMAS  TERM. 

Begins  the  6th  of  November ;  and  ends  the  28th. 


THE  DAYS  FOR  HEARING 

Before  the  Lard  Chancellor,  the  Vice- Chancellor ,  and  the  Master  tf 

the  RoUs. 

BEFORE  THE  LORD  CHANCELLOR  AND  VICE* 

CHANCELLOR, 

IN  TERM,  AT  WESTMINSTER  HALL.  Term. 

The  Ix>rd  Chancellor  sits  only  three  days  in  the  week  in  the  Causet. 
Court  of  Chancery  during  the  sittings  of  Parliament ;  viz.  on  xhese  day* 
Tuesdays,  Thursdays,  and  Saturdays,  for  hearing  causes ;  on  are  some- 
Mondays,  Wednesdays,  and  Fridays,  his  Lordship  sits  in  the  times  varied, 
house  of  !L<ords  on  appeals.    Thursday  is  a  day  for  hearing  spe-  fu*^  cha"*  T 
dal  motions  before  his  Lordship,  unless  it  happen  to  be  the  second  jot's  regula- 
day  of  the  beginning,  or  the  last  day  but  one  of  the  end  of  the  tions. 
tenn:  the  first  and  the  last  days  of  the  term  being  for  sealing  Special  mo- 
writs,  and  motions  only.    Tuesdays  and  (if  the  house  of  Lords  AmMeah. 
he  not  sitting)  Mondays,  Wednesidays  and  Fridays,  are  usually  Re-hcarinsa. 
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CHAPTE&   assigned  by  the  Lord  Chancellor  to  hearing  appeals,  and  re-hear- 
ings ;  and  Saturdays,  to  bankrupt  petitions. 

All  the  days  in  term  (when  the  Court  sits)  are  days  for  com- 
fium  motions,  which  are  made  upon  the  rising  of  the  Court. 

Every  Tuesday,  Thursday,  and  Saturday,  in  term,  are  Seal 
days;  i.e.  the  days  when  the  Great  Seal  is  applied  in  Court  to 
the  sealing  of  writs,  in  distinction  to  the  General  Seal  days  ap- 
pointed by  the  Lord  Chancellor,  in  vacation,  for  the  hearing  of 
special  motions. 


V. 

•■^■^^^^"^^^"■^^ 

Bankrupt 
Petitions. 
Common  mo 
tions. 
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IN  VACATION,  IN  LINCOLN  S  INN  HALL. 

In  the  vacation,  the  Lord  Chancellor  appoints  particular  days 
for. the  hearing  of  special  motions,  and  which  days  are  termed  the 
General  Seal  days ;  and  on  which  days  special  motions  onfy  are 
heard,  to  the  exclusion,  usually,  of  all  other  matters.  The  fol- 
lowing are  the  "  Seals"  (or  Seal  days)  usually  appointed  ,  viz. 
his  Lordship  holds  two  such  General  Seals  previously  to  the  com- 
mencement of  Hilary  Term ;  four  after  the  end  of  that  term  ;  and 
two  more  before  the  commencement  of  Easter  Term  following ; 
two  between  Easter  Term  and  Trinity  Term  (the  short  vacation)  ; 
four  after  Trinity  Term ;  two  before  Michaelmas  Term,  and^bur 
after  it. 

The  Vice-Chancellor  generally  hears  motions  on  the  day  after 
the  Seal  day,  if  any  remain  which  could  not  be  heard  on  that  day, 
and  sometimes  the  Seal  extends  even  to  a  thii-d  day ;  and  also, 
after  each  Seal,  excepting  those  between  Easter  and  Trinity 
Term,  hears,  according  to  their  appointed  course.  Further  D'trec- 
tions,  Exceptions,  Causes,  Pleas,  Vemurrers,  Cause  Petitions,  and 
Bankrupt  Petitions.  The  Loid  Chancellor  hears  Appeals,  Re- 
hearings,  Lunatic  Petitions,  and  Bankrupt  Petitions.  The  Lord 
Chancellor  and  the  Vice-Chancellor  hear  Bankrupt  Petitions  after 
the  fourth  Seal. 

General  Petition  days  are  days  appropriated  to  the  hearing  of 
special  petitions,  both  before  the  Lord  Chancellor  and  the  Vice- 
Chancellor.  These  days  are,  uniformly,  the  day  after  the  last 
Seal  day,  both  preceding  and  following  each  term.  And  with 
respect  to  Michaelmas  Term,  it  is  to  be  noticed,  that  the  Seals 
before  that  Term  are  on  the  1st  and  the  4th  of  November,  unless 
a  Sunday  intervene  between  that  and  the  beginning  of  the  term ; 
in  which  case  the  second  seal  will  be  on  the  3d,  so  that  the 
General  Petition  day  may  be  on  the  5th.  As  to  the  specific  days, 
however,  on  which  the  different  matters  are  appointed,  some 
variations  occasionally  happen  ;  and  petitions  are  frequently 
postponed  beyond  the  .appointed  day,  on  account  of  the  motions 
not  having  been  all  got  through  on  the  Seal  day. 
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BEFORE  THE  MASTER  OF  THE  ROLLS.  CHAPTER 

V. 

TERM  TIME.  

Eveiy  Monday,  Tuesday,  and  Thursday,  are  days  for  hearing 
Causa,  at  the  B^lls^  in  the  evening.    His  Honor  sits  at  six. 

AFTER  TERM. 

The  Master  of  the  Rolls  sits  e^efy  morning  oq  Gaaua,  or  Fsr- 
ticr  Dtr&ctiomt  from  the  ,£t»t.day  after  the  term  to  the  firet  Seal. 
Afi^r  >the  first  Seal  he  sUs  gc^amlly  eneiy  seYening,  «XGepling.Seal 
days  and  Saturdays,  on  Cmmt,^  Fin^«r  iDindUma,  1i&  -Uie 
foorth  seal. 

D|Lys  for  Petitiot^  are  appointed  by  .his  Honor,  ^perally^on 
the  d^y  Jb^foiie  and  after  the  Jeim,  and  an  the  day  afiter  the  fooith 

The  next  morping  aft^  the  tenn*  common  moHtm  may  be 
made  at  the  Bolls. 

Hifr  Honor  also«  both  during  aad  liftfir  isamx,  cheats  iCenmnt 
Causes  and  Petitions,  in  the  morning,  at  nine  o'clock,  on  days 
appoiti^  by  him ;  thesie  aie  i^joani  k  his  Jjpnar's  jtarlimr* 


N.  B. — After  each  term,  the  "Seal  F^per  **  is  made  out  by  the 
Lord  Chancellor's  proper  offioei,  shewing  the  seals  appointed,  and 
the seferal= days  appropriated  toeaaises,  and  the  other  matters  to  be 
heard  during  die  vacation,  befoi!e  the  Lord  ChanceUor  and  Vice- 
jChanoelibr.  A  copy  of  this  paper  is  delivered  to  the  King's 
Counsel,  and  a  printed  copy  may  be  had  of  one  of  (he  entering 
deriu  in  the  Register  Office ;  and  other  copies  of  some  law  sta- 
tioners, or  other  venders  of  them.  The  Seal  is  frequently,  from 
from  the  number  or  weightiness  of  motions,  not  concluded  on  the 
Seal  day ;  and  the  same  as  to  the  Petition  days  :  in  which  cases, 
both  motions  and  petitions  do  necessarily  stand  over  to  the  next 
Seal,  or  to  the  next  Petition  day,  as  the  case  may  be. 
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CHAPTER  CHAPTER  VI, 

VI. 

"**  Of  the  Persons  hy  whom  and  against  whom  a  Suit  may  he 

instituted. 

The  penons  who  may  exhibit  a  bill,  are  eiUier  such  as  are  ca- 
pable of  ejdiibitiDg  a  bill  by  themselves  alone,  or  such  as  are 
under  a  legal  incapacity  of  exhibiting  a  bill,  except  under  the 
protection  or  in  the  name  of  others.  But  it  may  be  broadly 
stated,  (Redesd.  Tr.  PI.  24,)  that  a/i  persons,  bodies  politic  and 
corporate,  may  by  themselves  alone  exhibit  a  bill,  except — 1.  in- 
fants ;  2.  married  women  whose  hodMuads  are  not  exiles,  or  have 
not  abjured  the  realm ;  3.  idiots  and  lunatics ;  which  three  ex- 
cepted classes  can  only  act  in  this  respect  under  the  protection  or 
in  tlie  name  of  others.  As  to  infants,  see  ch.  LXIIl. — As  to 
married  women,  see  ch.  LXIV.— As  to  idiots  and  lunatics,  see 
ch.  LXXl. 

With  respect  to  the  peisons  against  whom  a  bill  may  be  ex- 
hibited, that  proceeding  may  be  had  against  all  bodies  politic 
and  corporate,  and  all  persons,  as  well  infants,  married  women, 
idiots  and  lunatics,  as  those  who  are  not  under  such  disabilities, 
excepting  only  the  king  and  queen.  Redes.  30.  But  to  a  bill 
filed  against  a  married  woman,  her  husband  also  must  be  made 
defendant,  unless  in  exile,  or  having  abjured  the  realm ;  and  an 
infant  defends  by  guardian.  The  committee  of  the  estate  of  an 
idiot  or  lunatic  must  also  be  made  defendant  with  such  idiot  or 
lunatic.    Ibid, 
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CHAPTER  VU.  CHAPTER 

Of  Parties  to  a  Suit.  ▼"* 

AxL  penoDS  materially  interested  in  the  subject  of  a  suit  ought 
to  be  parties  to  it,  either  as  plaintifis  or  defendants,  however  nu- 
mennis  they  may  be,  so  that  a  complete  decree  may  be  made  be- 
tween those  parties ;  otherwise,  not  being  before  the  Court  on 
pronouncing  the  decree,  the  decree  is  imperfect  as  to  them,  and 
they  are  not  bound  by  it.    And  it  is  the  constant  aim  of  the 
Coiirt  to  do  complete  justice,  by  settling  the  rights  of  all  persons 
interested,  and  to  prevent  Aiture  litigation.    But  this  rule  ad- 
mits of  qualifications ;  for,  in  some  cases,  though  all  persons  in- 
terested be  not  narties,  yet  if  there  be  such  a  privity  between 
the  [^atntifik  ana  defendants,  that  a  complete  decree  may  be 
made,  the  want  of  parties  will  not  be  an  objection.     When  a 
I»enon,  who  should  be  made  party  to  a  bill,  is  out  of  the  jurisdic-  Ahteni  par- 
tion  of  the  Court,  and  that  fact  is  stated  in  the  bill,  and  admitted  ^^*' 
by  the  defendants,  or  proved  at  the  hearing,  the  Court  will  in 
most  cases  proceed  witiiout  him  against  the  other  parties,  as  far 
as  drcumstaoces  will  permit ;  and  if  the  disposition  of  the  pro- 
perty be  in  the  power  of  the  other  parties,  the  Court  will  act 
upon  it«    2  Madd.  177.    But  it  may  be  advisable,  though  not 
necessary,  and  is  therefore  usual,  to  add  in  the  bill,  the  name  of  a 
person  out  of  the  jurisdiction  as  a  party,  so  far  as  may  be  required 
to  connect  hia  case  with  that  of  the  other  parties,  and  that  pro- 
cess may  be  prayed  against  him  in  case  of  his  becoming  amen- 
able thereto  by  returning  within  the  jurisdiction  of  the  Court ;  or 
if  not,  by  amending  the  bill  for  that  purpose,  if  the  state  of  the 
proceedings  will  admit  of  such  amendment ;  or  by  supplemental 
bill  if  they  will  not.    2  Sim.  &  dtu.  219.    Rede^.  Tr.  PI.  165. 
And  if  absent  parties  are  merely  passive  objecto  of  the  judgment 
of  the  Court,  or  their  rights  are  mcidental  to  toe  rights  of  others 
of  the  defendants  who  are  present  and  before  the  Court,  a  com- 
plete determination  may  be  obtained  ;  but  not  so  if  such  absent 
parties  are  to  be  active  in  the  performance  of  a  decree,  or  have 
rights  distinct  from  the  other  parties.  2  Bro.  C.  C.  276.  Redesd. 
Tr.  PI.  32.     And  if  any  other  sufficient  reason  besides  that  of 
absence  from  the  jurisdiction  can  be  assigned,  and  be  so  suggested 
and  chaiged  by  the  bill,  such  as  that  the  necessary  party  is  a  per- 
sonal representative,  and  the  representation  is  in  litigation  in  the 
Spiritual  Court,  a  demurrer  for  want  of  parties  wul  not  hold. 
Pre.  Cha.  83.  So  if  a  proper  party  be  abroad,  and  it  is  not  known 
whether  he  is  dead  or  alive,  and  an  affidavit  of  those  facts  be 
ttade,  s  decree  will  be  made  without  prejudice.     Ibid,  and  I 

VOL.  I.  C 


26 


PARTIES  TO  A  SUIT, 


CHAPTER 
VII. 

Witnesses. 

Cantioii  as  to 
defendants. 


Service. 


New  Order. 

Costs  of  the 
day. 


Lanatic. 

Crown. 
Att.  Gen. 


Att.  Gen. 

Mortgagor 
and  mort- 
gagee. 


Vera.  487.    Strictly,  none  are  parties  to  a  bill  but  such  against 
whom  process  is  prayed.    2  Dick.  707.    Persons  ought  not  to  be 
made  parties  who  are  not  to  be  bound  by  the  decree,  or  who  may 
be  examined  as  witnesses,  and  against  whom  no  relief  is  prayed. 
Defendants  to  a  bill  should  be  made  with  caution,  for  if  it  be  a 
matter  of  evidence  whereby  a  discovery  is  sought,  they  must  be 
paid  their  costs,  besides  being  deprived  of  their  evidence,  from 
the  rule  that  the  answer  of  one  defendant  cannot  be  read  against 
another.    Harr.  38.     Where,  on  account  of  the  numerousness  of 
persons  interested,  it  would  be  impracticable  or  inconvenient  to 
justice  to  make  them  all  parties,  the  general  rule  is  dispensed 
with.     11  Ves.  429.    If  a  party  cannoi  be  served  vrith  process, 
the  suit  may  proceed  vrithout  his  appearance,  but  a  decree  will 
not  be  made  if  he  be  a  material  party.    2  Bro.  C.  C.  276.    Tlie 
want  of  necessaiy  parties  is  not  a  ground  of  demurrer  or  objection 
to  a  bill  seeking  discovery  of  interested  parties.  Harr.  33.  Other- 
wise for  insufficient  parties  a  demurrtr  lies,  or  it  mav  be  pleaded  ; 
or  an  objection  may  be  taken  at  the  hearing,  when  the  bill, 
though  not  dismissed,  would  be  ordered  to  stand  over  upon  pay- 
ment of  the  costs  of  the  day,  [which,  by  the  xxxvth  of  the  New 
Orders,  April  1828,  are  10/.,  whether  before  the  Lord  Chan- 
cellor, the  Master  of  the  Kolls,  or  the  Vice-Chancellor,  unless 
the  Court  make  other  order  to  the  contrary,]  with  liberty  to  amend 
by  adding  parties,  or  to  file  a  supplemental  bill.    Harr.  39. 

A  lunatic  must  be  a  party  to  a  bill  for  his  own  benefit,  and  if 
tiie  committee  sue,  both  he  and  the  lunatic  must  be  parties. 
1  C.  C.  19,  163.  Where  the  rights  of  the  crown  are  directly  or 
only  incidentally  concerned,  the  attoraey-^neral  is  usually  con- 
sidered to  be  a  necessary  party.  But  a  suit  seeking  to  divest  the 
crown  of  actual  possession  or  title,  or  the  rights  of  the  crown 
being  the  immediate  or  sole  object  of  the  suit,  the  application 
must  be  to  the  king  by  petition  of  right,  which  is  then  referred  to 
Chancery,  and  the  Attoraev-General  directed  to  be  made  a  party. 
Redesd.  30, 31.  In  a  bill  by  the  heir  of  a  mortgagor  to  redeem  a 
mortgage,  assigned  over  by  the  mortgagee  alone  without  the 
mortgagor's  joining,  the  original  mortgagee  need  not  be  made  a 
party.  2  Atk.  39.  But  where  a  mortgagee  in  possession  as- 
signs over,  and  the  mortgagor's  bill  to  redeem  suggests  that  the 
debt  is  fully  paid,  and  prays  an  account  of  the  overplus,  the 
mortgagee,  as  well  as  all  assignees,  must  be  brought  before 
the  Court.  2  Freem.  59.  A  mortgagee  or  his  a'ssignee  having 
settled  the  estate,  the  first  person  in  esse  entiUed  to  a  vested 
estate  of  inheiitance  in  remainder,  and  all  persons  entitled  to  a 
prior  interest,  and  their  trustees,  must  be  parties  in  such  bill. 
Harr.  29,  2  Atk.  237  ;  but  if  the  mortgage  is  plainly  a  redesm- 
able  interest,  and  the  mortgagee  has  rendered  it  difficult  to  dis- 
cover the  necessary  parties,  the  rule  will  not  be  insisted  upon. 
Ibid.    Mortgagees  of  an  equity  of  redemption,  though  not  made 
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paities,  will  be  bound  by  the  decree  in  a  suit  of  foreclosoie,  where 
their  interest  has  arisen  pending  such  suit,  11  Ves.  194;  but 
generally  eveiy  one  having  a  right  to  redeem  ought  to  be  parties 
to  a  biU  of  K>reclosuie.    3  Ves.  316.    A  mortgagor  must  be  a 
party  to  a  bill  brought  by  a  second  mortgagee  to  redeem  the  first 
mortgage,  2  Br.  C.  C.  276  ;  also  to  a  bill  by  second  mortgagee  to 
contest  the  first  mortgage.    3  C.  B.  215.    In  a  bill  for  uk  of 
the  mortgaged  premises  the  personal  representatives  of  mortgagor 
must  be  a  party,  though  not  in  a  bill  to  foreclose.    Harr.  30. 
A  mortgagor  becoming  bankrupt  is  not  a  necessary  party;  the 
assignees  are  sufficient  to  be  brought  before  the  Court.   Harr.  30. 
In  a  creditor's  bill  for  a  specialty  debt,  both  the  heir  and  executor 
must  be  parties.    3  Atk.  406.    A  plaintiff  claiming- to  have  the 
will  established,  the  heir  must  be  a  party  ;  but  not  if  only  claim- 
ing a  title  under  it.    2  Ves.  431.  In  a  bill  by  devisees  in  trust  to 
aeU,  to  compel  specific  performance  of  an  agreement  to  purchase, 
the  heir  of  the  devisor  should  be  a  party.    3  Ves.  233.    In  most 
cases,  where  the  realty  is  concerned,  the  heir  should  be  made  a 
.party.     Ibid,    Also  in  most  cases,  respecting  trust  property,. it  is 
necessary  to  have  the  cestui  que  trust  before  £e  Court.  1  B«  &  B. 
184.     With  the  exception  of  arbitrators,  attorneys,  and  corpora- 
tions, whose  officers  and  servants  are  sometimes  made  parties,  a 
mere  witness  cannot  be  made  a  defendant  for  discovery  of  what 
he  may  be  examined  to,  unless  iuterested.    1  Ves.  426.    14  Ves. 
252.     It  is  sufficient  to  bring  before  the  Court  the  first  tenant  in 
in  tail  in  being,  or  if  there  be  none  such,  then  the  person  first 
entitled   to  the  inheritance.     The  Court  will  not  go  beyond 
tenant  in  tail  in  possession,  nor  hold  it  necessary  to  make  the  re- 
versioner a  party.     1  S.  &  L.  408.    5  Ves.  10.  If  one  partner  is 
abroad,  a  bill  K>r  a  joint  demand  will  lie  against  the  other  part- 
ner.  2  Atk.  510.    Generally,  where  two  are  liable  to  a  demand, 
it  is  not  sufficient  to  proceed  against  one  alone.    2  Vem.  195. 
An  insolvent  debtor  is  not  a  necessary  parly  to  a  bill  against  his 
assignee.    2  Br.  C.  C.  228.    In  a  bill  against  executors  to  be 
relieyed  respecting  a  lease  for  years,  or  other  personal  duty,  the 
cestui  que  trusts,  or  residuary  legatees,  need  not  be  parties.  1  Vem. 
261.     But  under  a  devise  to  sell,  and  the  produce  to  be  divided, 
all  persons  interested  in  the  fund  must  oe  parties.     3  Anst. 
751.     A  legatee  suing  for  his  legacy,  the  other  legatees  are  not 
necessary  parties,  although  the  assets  are  not  sufficient  to  pay  all, 
and  there  must  be  an  al^tement.    2  Ch.  Ca.  178.    All  execu- 
tors must  sue  and  be  sued,  though  one  be  an  infant,  3  C.  R.  92, 
Nel.  42;    and  if  an  executor  release,  yet  he  must  be  made  a 
party.     1  Vem.  31.     If  one  of  two  executors  renounces,  and 
then  the  other  dies,  the  executor  renouncing,  and  not  the  repre- 
sentatives of  the  deceased  executor,  is  a  proper  party  to  a  suit  re- 
specting the  assets.    1  Cox,  426.    A  person  who  has  a  legal 
interest  need  not  in  every  case  be  a  party  where  the  whole  equit- 
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able  interest  is  assigned  over ;  but  circumstances  mav  render  it 
necessary.  2  Atk.  235.  In  a  suit  against  an  obligor,  the  assignee 
of  the  bond  must  make  the  representatives  of  the  original  obli- 
gee a  party.  3  Br.  C.  C.  25.  Generally,  where  a  debt  b 
ioint  and  several,  every  debtor  must  be  a  party,  that  if  necessaiy 
he  may  be  made  to  answer  over.  3  Atk.  406.  But  the  Court 
does  not,  as  a  general  rule,  require  that  all  incumbrancers  should 
be  parties.  3  Ves.  314.  Whether  and  how  fkr  necessaiy,  see 
12  Ves.  58.  The  Bank  of  England  is  not,  since  the  stat  39  and 
40  Geo.  III.  c.  36,  an  essential  party  to  a  suit  for  restraining  the 
transfer  of  stock,  unless  for  obtaining  a  discovery,  or  some  such 
purpose.  6  Ves.  70,  3  Mad.  386.  If  made  a  party,  the  Bank 
should  not  be  kept  before  the  Court  to  the  heanng,  but  the  biH 
should  be  dismissed  as  to  them,  with  their  costs.  2  Bro.  C.  C.  77. 

It  is  the  usual  practice  to  make  such  of  the  individual  mem- 
bers of  a  corporation  parties  as  are  supposed  to  know  any  thing  of 
the  matters  mquired  after  in  the  bill.     Harr.  27. 

With  respect  to  Lunatics,  see  Ch.  LXXI. ;  Married  Women, 
Ch.  LXIV ;  Infants,  Ch,LXlII. ;  Attorney-General,  supra,  p. 26, 
and  Ch.  VIII.  and  Ch.  XV. 
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O/BUls. 

t  r 

A.  Suit  to  the  eztraordinaiy  jurisdiction  of  the  Court  of  Chin- 
eery,  im  behalf  of  a  subject  merely,  unconnected  with  any  interest 
of  Uie  crown,  or  with  any  who  parteke  of  its  prerogative,  or  whose 
rights  are  under  its  especial  protection,  is  commenced  by  prefer- 
ring a  bUl  (which  is  m  the  nature  of  a  declaration  at  common 
law,)  by  way  of  petition  to  the  person  or  persons  for  the  time 
beiDg  holding  the  great  seal,  or  to  the  Kins  nimself  in  his  Court 
of  Qhaauceiy,  if  the  person  holding  the  seal  be  a  party,  or  the  seal 
is  in  the  King's  hands.  If  the  suit  be  on  behalf  of  the  Crown,  Crown,  Ac 
or  of  any  who  partake  of  its  prerogative,  or  of  those  whose  in- 
terests are  under  the  special  protection  of  the  Crown,  [such  for 
example  as  the  objects  of  a  public  charity,]  the  matter  of  com- 
plaint is  presented  to  the  Court  in  the  way  of  informatioti,  given 
by  the  proper  officer,  ^viz.  the  Attorney  or  Solicitor-General,)  Att.  Gen. 
and  not  in  that  of  petition,  as  will  be  more  fully  spoken  of  in 
Chap.  XV.  Suits  thus  preferred  in  the  Court  of  Chancery  have 
been  commonly  termed  suits  by  English  bUl  by  way  of  distinc- 
tion, not  only  from  those  instances  in  which  at  an  early  period 
bills  were  framed  in  the  French  or  Norman  language,  but 
also  to  distinguish  them  from  those  proceedings  in  the  ordinary 
or  legal  jurisdiction  of  the  Court,  which,  as  well  as  the 
pleadings  in  the  other  Courts  of  common  law,  were  anciently 
transacted  in  the  Norman,  and  afterwards  in  the  Latin  tongue, 
until  that  usage  was  abolished  by  the  stat.  4  G.  2,  c.  26.  The 
purposes  for  which  bills  AM4»oiighi,  are  so  extensively  various  as 
to  require  classification ;  the  first  division  of  which  may  be  into 
three  very  general  heads,  viz. 
I.  Original  bills. 
II.  Bills  not  original. 
'  m.  Bills  in  the  nature  of  original  bills. 
Which  tluree  divisions,  it  is  conceived,  will  comprise  every  snecies 
of  biU  whatever,  though  they  may  be  the  subjects  of  several  sub- 
divisions, and  of  much  fuither  classification,  in  order  to  meet 
eveiy  object  of  a  suit. 
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CHAPTER  CHAPTER  IX. 

'^'  Of  Original  Bills. 

These  concern  some  matter  for  the  first  time  litigated  in  ihe 
Court  by  the  same  parties,  standing  in  the  same  interests.  And 
as  the  object  of  a  suit  may  be  either  the  more  frequent  one 
of  relief  against  an  injuiy  suffered,  or  to  obtain  the  assistance  of 
the  Court  to  enable  the  plaintiff  to  defend  himself  against  a  pos- 
sible future  injuij,  or  to  support  or  defend  a  suit  in  a  Court  of 
ordinary  jurisdiction ;  original  bills,  therefore,  are  divided  into, — 
I.  Original  bills  praying  relief. 

II.  Original  bills  not  praying  relief. 

Some  observations  on  original  bills  generaUy  (perhaps  the  most 
important  and  frequent  of  any)  may  he  serviceaole,  before  enter- 
ing upon  the  vaiious  particular  bills,  arising  from  the  circum- 
stances of  each  case,  but  ranging  under  this  head  of  original  bills. 
An  original  bill,  therefore,  (like  a  declaration  at  law,)  must  be  dis- 
tinctly set  forth  the  plaintiff's  rights ;  how  and  by  whom  he  is  in- 
jured ;  in  what  particulars  the  assistance  of  the  Court  is  wanted. 
It  must  state  every  material  fact  and  circumstance  of  time,  place, 
manner,  and  other  incidents  relating  to  his  case ;  and  charge  posi- 
tively and  precisely  whatever  is  essential  to  the  plaintiff's  right, 
and  which  falls  necessarily  within  his  own  knowledge.  But  the 
defendant's  claims  may  be  stated  in  general  terms.  All  matters 
also,  which  are  intended  to  be  proved  in  the  cause,  must  be  put 
in  issue  by  the  bill ;  that  is,  stated  as  matters  in  controversy, 
otherwise  they  cannot  be  given  in  evidence  on  the  hearing;  for  it 
is  a  rule,  that  a  defendant  must  be  apprised  against  what  sug- 
gestions he  is  to  prepare  his  defence.  But  a  charge,  though 
general,  yet,  if  constituting  the  point  upon  which  the  merits  of 
the  cause  turn,  will  waiTant  the  production  of  particular  evidence 
directly  supporting  those  merits.  When  a  plaintiff  is  acquainted 
with,  or  anticipates  a  defence,  and  is  possessed  of  any  informa- 
tion, or  means  of  counteracting  it,  the  bill  then  usually  alleges 
that  the  defendant  sets  up  such  defence  in  opposition  to  the 
plaintiff 's'right ;  and  then  brin^  forward,  in  the  shape  of  a  specific 
charge,  such  matter  as  the  plaintiff's  case  may  afford,  to  obviate 
or  avoid  such  defence.  This  sometimes  goes  to  a  considerable 
extent  in  the  charging  part,  in  the  framing  of  a  bill,  (see  post, 
p.  32,  the  formal  parts  of  an  original  bill,)  though,  as  chiefly 
unfolding  and  enlarging  the  statements  of  the  bill,  the  charg- 
ing part  nas  been  sometimes  considered  as  unessential ;  but  it  is 
frequently  used  also  as  a  more  scrutinizing  means  of  coming  at 
the  defendant's  entire  case,  or  for  putting  in  issue  some  matter 
which  it  may  not  be  for  the  plaintiff's  interest  to  admit,  but  for 
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wluch  nurpoBe  such  charge,  viz.  tbat  it  it  a  pntence  of  the  de*  CHAPTEE 
feodanrs,  (though  it  may  not  in  fact  be  so)  has  been  held  suf-  ix. 
iident.  2  Madd.  Ch.  fheintinvgating  part  of  a  bill  is  merely  •*— > 
a  repetition  of  the  matters  roost  essential  to  be  answered,  and  it 
frasned  to  prevent  the  defendant  from  answering  evasively,  or  ao 
ooiding  to  the  letter  onl^.  But  it  must  be  foonded  upon  the 
matter  contained  in  the  bill,  and  not  go  beyond  it ;  otherwise  the 
defendant  will  not  be  bound  to  antwer  such  interrogatories,  at 
being  more  extensive  than  the  propositions  on  which  they  are 
ioonded.  6  Yes.  On  the  other  hand,  idthough  bills  are  some- 
timet  prepared  without  interroeatories,  (viz.  where  the  general 
charget  are  deemed  sufficient,  if  fully  answered,  to  put  all  neces- 
taiy  mattera  in  issue,)  yet  it  is  considered  there  is  frequently 
much  advantage  in  the  use  of  them,  as  many  questions  relevant 
to  the  cause  may  be  founded  on  a  ungle  chaT||e,  thereby  forming 
a  tubttitute  for  numerous  particular  and  speofic  charges,  which 
il  might  not  be  so  easy  to  make.  If,  for  instance,  the  fact  wished 
to  be  tifked,  should  be  the  alleged  payment  of  money,  the  de- 
fendant may,  under  the  general  charge  of  non-payment,  be  inter- 
rogated at  to  all  the  circumstances  under  wnich  such  alleged 
payment,  if  at  all,  took  place ;  such  as  when,  where,  by  whom,  to 
wham,  on  what  account,  and  the  like,  to  anv  required  extent,  which 
may  greatly  tend  to  eUcit  the  truth ;  and  in  the  case  more  parti- 
cnlarfy  of  a  bill  filed  against  an  executor,  all  the  requisite  in- 
quiries for  ascertaining  the  amount,  value*  and  disposal  of  the 
tettator't  ettate ;  the  ntuation  of  the  parts  remaining  undisposed 
of,  hit  debit,  and  all  other  circumttancet  conducive  to  obtaining 
the  account  required,  may  be  founded  upon  the  single  charge  of 
hit  having  proved  the  will.  Ibid,  With  respect  to  the  prayer  of 
an  oiigittu  bill,  it  is  usual  to  pray  the  particular  relief  desired, 
at  emanating  fimm  the  case  shewn  to  the  Court,  and  to  conclude 
with  a  more  general  prayer  for  such  other  relief  as  the  circum- 
stances of  the  case  may  require ;  thereby  intending,  that  if  the 
plaintiff  have  mittaken  hit  relief,  the  Court  may  yet  afibrd  him 
soch  at  he  may  be  entitled  to.  It  has  been  indeed  considered, 
that  a  prayer  of  general  relief  it  sufficient,  without  praying  the 
particular  relief  conceived  to  be  due  to  the  plaintiff;  and  that 
tuch  particular  relief  may,  at  the  hearing,  be  prayed  at  the  bar; 
but  at  leatt  thit  mutt  be  in  accordance  with,  and  not  diffisrent 
from  the  cate  made  by  the  plaintiff's  bill,  for  it  it  not  to  be  ex- 
pected that  usually,  or  unlest  in  some  very  special  case,  the  Court 
will  permit  a  bill  framed  for  one  purpose  to  answer  another,  more 
especially  if  it  should  operate  to  the  surprise  or  prejudice  of  tfa^ 
defendant.  Redesd.  Tr.  Fl. ;  4  Mad.  Rep.  But  it  seems  equally 
dotf,  that  the  prayer  of  general  relief  wiU  obtain  all  that  is  eon- 
sisteut  with  the  cate  made  by  the  bill,  and  necessary  for  com- 
pleting the  plaintiff't  remc4y,  though  not  in  every  minute  instance 
qpeciaUy  prayed  for;  ^ut  the  general  rdirf,  prayed  by  a  bill 
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CHAPTSE   fleddilg  an  account  of  fraudulent  dealings,  lias  been  held  suf- 
XX.         £cient  for  setting  aside  all  bonds  and  instruments  taken  without 
•  8u£Scient  consideration,  although  the  bill  did  not  ^[teeially  praj^ 

that  eveiy  such  bond,  and  every  such  instrument  should  be  set 
aside.  But  the  payment  of  the  dosu  cf  not  is  a  difierent  matter^ 
«nd  should  in  some  cases  be  specifically  prayed  for  by  the  bill ; 
as  in  the  instance  of  fraud,  where  no  relief  but  in  the  shape  of 
£osts,  can  be  given  against  a  party,  though  deeply  iovolKed  in 
the  fraud  charged  by  the  bill ;  here  the  p^ment  of  costs  sboiild 
form  part  of  the  relief,  for  otherwise  the  Court  cannot  make  an 
order  on  the  party  for  payment.  2  Madd.  Ch.  Interest  also  has 
been  refused,  when  not  prayed  by  the  bill.  And  generally,  re^ 
lief,  inconsistent  with  the  general  lelief  prated,  cannot  be  given 
under  the  prayer  for  general  relief.  In  an  information,  however 
by  the  Attorney-General  on  behalf  of  a  cbarittf,  the  Court  will 
give  the  proper  directions,  without  regard  to  the  propriety  or  im- 
propriety of  the  prayer.  And  on  a  bill  filed  by  an  infant,  a  de- 
cree may  be  made  upon  any  matter  arising  upon  the  state  of  his 
case,  although  not  particularly  insisted  on  or  prayed  by  the  bill. 
Where  a  doubt  is  entertained  of  the  plaintiff's  title  to  the  ^lief 
he  wishes  to  pray,  the  bill  may  be  framed  with  a  double  aspect } 
so  that  if  the  Court  should  determine  against  him  in  one  view  of 
the  case,  it  may  afford  him  assistance  in  another.   Ibid, 

The  foTVuxl  parts  of  an  original  bill,  as  usually  framed,  are 
nine.  The  1st  is  the  address  of  the  bill  to  the  person  holding  the 
seal.  In  the  2d  are  contained  the  names  of  tiie  parties,  com- 
plainants, and  their  descriptions.  The  3d  part  contains  the  case 
of  the  complainants,  and  is  commonly  termed  the  stating  part  of 
the  bill,  ''Humbly  complaining,  sheweth  that,"  &c.  In  the  4th 
place  is  the  eeneral  charge  of  confederacy  against  the  persons 
complained  of,  containing  the  allegations  and  suggestions, "  But 
now  so  it  is,"  &c.  But  the  charge  of  cottfederaey  is  nev^  in- 
iserted  against  a  peer  defendant,  nor  against  defendants  in 
iunicabls  suits.  5thly,  If  the  plaintifis  are  aware  of  a  defence 
which  may  be  made,  and  have  any  matter  to  allege  which  may 
^  avoid  it,  the  general  charge  of  confederacy  is  usually  followed  by 

an  allegation,  that  the  defendants  pretend  or  set  up  the  matter  of 
their  defence,  and  by  a  charge  of  matter  which  may  be  used  to 
avoid  it.  This  is  ciuled  the  charging  part  of  the  bill ;  **  Some- 
times pretending,"  &c.  The  6th  part  of  the  bill  is  intended  to 
give  Jurisdiction  of  the  suit  to  the  Court,  by  a  general  avennent 
uiat  the  acts  complained  of  are  contrary  to  equity,  and  imuiious 
to  complainant,  who  is  without  remedy  unless  by  the  Court's 
assistance;  "In  tender  consideration  and  forasmuch  as,"  &c. 
The  7th  is  the  interrogatitig  part  of  the  bill,  being  a  repetition, 
■by  way  of  interrogatory,  of  the  matters  most  essential  to  be 
answered ;  "  Whether,'^  &c.  The  8th  part  is  the  prayer  for  re- 
lief. And  the  the  9th  is  the  conclusion,  praying  that  process  may 
issue,  &c. 
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CHAPTER  X.  CHAPTEE 

Original  Bills  praying  Relief,  1 — ^ 

Original  Bills  praying  Relief  are,  I.  Bills  praying  the  Decree  or 
Older  of  the  Court  toiiching  some  Right  claimed  by  the  Plaintiff, 
as  opposed  to  some  Right  claimed  by  the  Defendant.  II.  Bills 
of  Interpleader,    III.  Certiorari  Bills. 

I.  Of  the  first  lund  are, 

1.  Bills  to  set  aside  fraudulent,  or  rectify  improper, 

Conveyances. 

In  t^se  suits,  if  deeds  are  avoided  and  set  aside  for  want 
o(  saffident  consideration  only,  and  without  any  implication 
of  fraud,  the  defendants,  bemg  then  considered  in  the  light 
of  mortgagees,  are  usually  allowed  such  costs  as  are  given  to 
Quntgagee  defendants.    16  and  17  Yes. 

2.  CredUers*  Bills  for  administering  a  Testator's  Estate. 

To  remedy  or  prevent,  as  far  as  possible,  any  undue  delays  in  the 
prosecution  of  these  suits,  the  rules  of  the  Court,  previously  to 
the  "  New  Orders"  of  April  1828,  provided  that,  in  case  of  such 
delays,  any  creditor  might  apply  to  the  Court,  and  obtain  the 
(ODduct  of  the  cause,  on  special  motion,  supported  by  affidavit. 
Bat  this  seems  to  be  superseded  by  the  "  New  Order''  (LVI)  New  Order. 
wbich  directs,  that  "  Where  the  P&rty  actually  prosecuting  a 
decree  or  order  does  not  proceed  before  the  Master  with  due  cQli- 
gcnce,  there  the  Master  shall  be  at  liberty,  upon  the  apptication 
of  any  other  party  interested,  either  as  a  par^  to  the  suit,  or  as 
one  who  has  come  in  and  established  his  claim  before  the  Master 
under  the  decree  or  order,  to  commit  to  him  the  prosecution  of 
^uid  decree  or  cmler  ;  and  from  thenceforth,  neither  the  party 
making  default  nor  his  solicitor  shall  be  at  liberty  to  attend  the 
^ter  as  the  prosecutor  of  the  said  decree  or  order."  Where, 
^3  a  Master's  r^rt,  a  defendant  administrator  appears  to  be 
fosseeaed^  of  sufficient  assets  to  answer  the  plaintiff's  daim ; 
1^°^*  it  is  presumed,  will  be  decreed  apinst  nim  Mos.  But 
after  notice  of  the  decnee  in  this  suit,  if  an  executor  proceed  at 
^w  he  will  be  reatiained  by  injunction. 

3.  Bills  by  Legatees, 

In  this  suit,  it  is  said,  that  when  the  defendant  admits  assets, 
^nd  oflets  to  set  apart  and  appropriate  a  portion  of  the  trust 

c5 
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CHAPTER  fund  to  secare  the  legacy,  the  Court  will  order  a  transfer  to 
X.  be  made  into  the  name  of  the  Accountant-General,   to  an 

amount  sufficient  to  cQver  the  legacy,  and  to  be  carried  to  the 

account  of  the  legatee.  (Vids  6  Yes.)  The  ddendant  in  this 
case  is  entitled  to  his  costs  (it  is  presumed)  if  no  improper 
conduct  appears  against  him.  And  in  such  legatee's  bill,  it  being 
referred  to  the  Master  to  compute  'the  necessary  tlmount  of  stock 
to  be  set  apart,  and  one  of  the  infant  legatees  attaining  twenty- 
one,  before  any  order  made  on  the  Master's  report,  and  petition- 
ing for  the  legacy,  and  stock  having  fallen  since  the  report ;  it  was 
held  that  he  was  entitled  to  so  much  stock  as,  at  the  time  of  the 
petition,  would  answer  the  legacy.    4  Mad.  254. 

4.  Bills  by  Infants. 

This  bill  may  be  of  two  general  descriptions ;  1.  when  there 
is  occafuon  for  infants  to  mstitute  a  suit,  either  amicable  or 
hostile,  against  executors  or  trustees ;  and,  2dly,  when  an  in- 
fant's bill  is  merely  for  the  purpose  of  making  the  infant  a  uMrd 
of  Court,  in  cases  where  not  the  property,  so  much  as  the  infant's 
protection,  especially  in  case  of  female  infants,  is  the  object. 

The  first-mentioned  species  of  an  infant's'bill  is  probably  not  so 
frequently  hostile,  to  obtain  redress  against  the  misconduct  of  exe- 
cutors or  trustees,  as  it  is  amicable,  and,  in  fact,  promoted  by  the 
executors  or  trustees  themselves,  under  the  sanction  of  counsel* 
and  for  their  own  satisfaction  and  indemnity,  from  various  consi- 
derations ;  as  also  for  the  more  effectual  preservation,  care,  and 
right  management  of  the  infant's  estate,  (more  especially  if  of 
some  magnitude,  and  consisting  of  both  real  and  personal  pro- 
perty ;  l^  '*  real,**  meanin?  here  leasehold  and  copyhold  as  well 
as  freehold,)  which  by  sucn  a  bill  is  brought  under  the  cogni- 
zance of  the  Court  and  its  administration.  The  leading  objects 
of  these  bills  usually  are,  the  sale  of  estates  when  necessary ;  pro- 
vision for  payment  of  debts  and  legacies ;  and  for  the  mainte- 
nance, education,  and  otherwise  for  the  benefit  of  the  infant  dur- 
ing the  minority.  When  these  bills  are  hottUe,  and  instituted  in 
the  infant's  name  and  behalf  by  some  friend,  for  relief  against 
the  mal-practices  of  executors  or  trustees ;  and  if  a  case  of  de- 
cidedly corrupt  conduct  be  established,  or  even  gross  and  palpa- 
ble negligence  and  inattention  to  the  duties  of  their  office,  such 
defencuints  will  be  made  to  pay  all  costs,  if  not  otherwise  also 
punished  by  the  Court. 

With  respect  to  the  other  class  of  infant's  bills,  viz.  to  make 
them  foards  of  Court  only,  (and  the  filing  rf  a  hUl  \s  the  only 
means  whereby  an  infant  can  be  made  a  ward  of  Court,)  some 
observations  may  be  useful.  In  no  case  will  the  Court  of  Chan- 
fseiy  become  the  guardian  of  infants,  by  allowing  them  to  be  wAds 
of  the  Court,  except  in  respect  oi  property  ;  but  the>!<ifi^  of  a  HU 
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hf  an  infant,  faowever  mall  tie  property,  constttates  the  iniaiit  a   CHAPTER 

inud  of  Court.    And  cases  sometimes  occur  wherein,  although  x. 

Ae  in£uit  is  entitled  to  property,  yet  it  is  of  too  inconsidanble  <— ^— — 

aaiofont,  as  well  as  not  otherwise  so  drcumstanoed  as  to  vender  it 

■eoeasary,  to  put  it  under  the  care  and  management  of  the  Court ; 

aad  yet  for  some  i^pecial  reasons  it  may  be  aesirable  to  make  the 

infant  in  such  cases  (especially  females)  a  ward  of  Court  for  her 

greater  personal  protection.    This  bill,  therefore,  is  for  that  par- 

tidiilar  purpose,  and  if  su£Sciently  amicable,  it  would  not  be 

neoeasaiy  to  press  for  the  answers  of  any  other  defendants  than 

the  trustees  or  executors,  the  object  being  gained  by  the  mere 

filii^  of  the  bill,  with  or  widiout  the  coming  m  of  such  answer, 

and  consequently  no  ulterior  steps  respecting  the  property  need 

be  taken  in  the  cause. 

5.  Bifis  by  Cestui  que  Trusts. 

•  These  bills,  like  those  of  infants,  may  be  either  amicable  or 
hostile  against  executors  or  tiustees.  They  are  generally 
brought  by  parties  who  are  adult.  When  hostile,  they  are  for 
the  purpose  of  charging  the  defendants  with  fraudulent  conduct, 
or  with  gross  neglect,  or  wUful  breach  of  trust.  When  amicable, 
their  object  is  only  to  obtain  the  judgment  and  decree  of  the 
Court,  in  cases  where  the  executors  or  trustees,  being  called 
upon  by  opposite  and  conflicting  claims,  decline  acting  except 
imder  oie  sanction  and  decree,  and  consequent  indenmity,  of  the 
Court. 

Another  instance,  however,  of  an  amicable  bill  filed  by  cestui 
fue  trusts  against  executors  or  tiustees  may  be,  when  difierences 
sometimes  arise  between  trustees  and  their  cestui  que  trusts,  or  a 
tiustee  is  otherwise  desirous  of  being  relieved  from  his  trust,  this 
bin  is  resorted  to  for  the  purpose  of  afibrding  to  the  trustee  that 
security  under  the  decree  and  indemnity  of  the  Court  for  all  acts 
done  by  him,  which  he  may  conceive  the  mere  release  of  the 
parties  would  not  amount  to.  -  The  suit,  if  not  perfectly  arnica- 
ne,  yet  pexhaps  is  seldom  grounded  upon  any  disputed  nets,. but 
rather  upon  facts  admitted  on  all  sides ;  in  whicn  case,  Aa  evi- 
dence being  necessaiy,  the  cause  may  be  properly  heard-  upon  bill 
and  answer.  If  the  desired  removal  of  the  trustee  were  on  the 
alleged  ground  of  misconduct^  it  might  be  otherwise.  •  In  the 
one  case  also  it  may,  and  in  the  other  not,  be  necessary  to  have 
a  reference  to  the  Master  to  take  accounts,  unless  it  may  be 
deettied  most  saetisfactoiy  to  the  trustee  to  have  them  taken  in  all 

6*  Bills  by  Executors  or  Trustees. 

'  These  bills  are  for  the  like  puiposes  as  those  before  described 
in  die  instances  of  an  amicable  suit  brought  either  by  legate)^,  or 
infants,  or  cestui  que  trusts.    And  it  is  someUmes  a  matter  of 
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CH An£&'  coundoration,  whether  the  Inll  would  be  more  adviiably  filed  (fior 
x»  the  general  benefit  of  all  paities)  by  the  ezecaton  or  tnisteea 
■  ■  thenuelvea  ageisst  the  parties  iotereated*  or  by  the  latter  agaiost 
the  former.  .  The  question  is  matter  of  form  chie%,  though  scHne- 
times  there  may  be  preponderating  reasons  in  fa?ottr  of  the  one 
or  the  other  mode.  But  it  may  often,  if  not  oftenest.  be  deemed, 
on  the  whole,  preferable  for  the  cestui  que  trusts  to  be  the  plain- 
tifis,  and  institute  the  suit ;  especially  where,  though  amicable, 
they  yet  employ  a  distinct  solicitor ;  so  that  they  may  have  the 
imduet  of  the  suit  in  which  they  are  so  easentially  interested. 

7,    Bills  to  compel  the  tpeeifie  peffimance  of  an  Agreement. 

In  a' suit  for  this  purpose,  where  the  subject  is  an  estate  agreed 
to  be  purchased  by  the  defendaat ;  if  the  bill  be  not  brought  by  the 
purchaser  against  the  vend<Mr,  but  by  the  vendor  against  the  pur- 
chaser,  and  if  the  HtU  only  be  disputed ;  a  refe^nce  to  the  Master 
may  be  obtained  by  the  plaintiff*,  on  motion  with  notice,  sajn- 
marily  before  answer,  to  see  if  plaintiff  can  make  a  eood  title,' 
which  it  is  to  be  supposed  the  plaintiff  is  weU  satidied  ne  ean-^a* 
If  the  plaintiff  do  not  obtain  such  referenoe,  it  will,  if  required  by 
the  defendant,  be  ordered  at  the  hearing  of  the  cause ;  and  that, 
whether  the  projperty  be  freehold  or  leasehold.    This  was  a 
matter  of  uncertainty  until  a  decree  of  Sir  William  Giant,  Mw  R. 
(sitting  for  the  Locd  Chancellor,)  who  decided  that  a  puiehasec, 
having  only  a  lease  for  21  years,  and  that  at  a  rack  rent, 
had  as  good  right  to  be  assured  of  his  certainty  of  title  as  if  his 
interest  had  b^n  freehold ;  and  his  Honour  also  determined,  Uiat 
where  the  plaintiff  himself  had  only  a  lease  for  a  longer  term  el 
years,  the  defendant  had  also  a  right  to  call  for  the  production 
of  the  ground-landlord's  title.  .  See  8u^.  Law  of  Y.  and  P.,. 
last  edition.  -  When  the  plaintiff  himselt  makes  the  application 
for  a  referience,  he  may  at  the  same  time  move  for  the  purchase 
money  to  be  paid  into  Court ;  as  he  may  indeied  at  any  period 
before  the  decree;  m  cases  where  the  <tefendant  has  tokm  pos- 
tetmn  of  the  estate,  but  in  such  cases  only,  and  not  then,  if 
there  be  any  contiact  or  understanding,  to  authorize  his  re* 
taining  both  the  possession  and  the  purchase  money.    15  Yes. 
1  Y.  and  B.    But  material  acts  of  owneiship,  altering  the 
nature  of  the  property,  will  be  construed  into  raob  possession, 
unless  under  contradictory  circumstances  of  agreement*    IMer. 
And  if  there  be  any  other  matter  of  dianote  than  the  title 
merely,  the  plaintiff's  motion  to  refer  will  be  refused,  with 
costs.    1  Y.  and  B.    Not  only  the  question  of  title,  that  is, 
whether  generally  a  ^[ood  title  can  be  produced  by  the  plaintiff, 
may  be  made  the  subject  of  the  reference,  but  also  whether  a  good 
title  is  shewn  by  the  abstract ;  and  (with  a  view  to  costs  ac«nd- 
ing  to  the  period  when  a  good  title  was  offered  by  the  plaintiff) 
ihere  may  be  added  a  direction,  to  inquire  when  a  good  title  waf 
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shmm  by  Uti&nsy  of -the  abstnct  ^  tind  wheeler  before  or  solne-    CHAPTER 
qmatly  to  th^  fOixig  of  Ihe  bill.    But  that  directioii  should  be  x. 

afiplied  for  in  the  &bX  instance,  for  it  will  not  foe  granted  on  a 

teand  application.    In  these,  as  well  as  on  many  other,  or  most 
occasions,  it  may  be  veiy  advisable  thai  the  order  of  reference 
should  give  the  Master  liberty  to  report  tpeeiaUy ;  because  &ea 
the  Master  may  state  any  special  matter  beyond  the  more  imme- 
diate matter  of  reference.    But  the  purchaser  is  entitled  to  the 
thing  he  bought,  and  is,  therefore,  not  to  be  compelled  to  accept 
any  inferior  or  less  peifoct  interest  ^-  ob*which  account  (should 
the  Master's  report  be  against  the  title)  although  the  plaintiff 
may  obtain  a  duection  for  the  Master  to  inquire  what  wmpema^ 
twn  should  be  made  to  the  defendant,  upon  which  he  may  be 
compelled  to  accept  the  title,  where  the  detect  shall  be  in  quantity 
or  value  merely  ;  yet,  where  the  defect  should  consist  of  an  en* 
ctanbranee,  there  an  indemmty  would  not  be  forced  upon  the  pur« 
chaser,     1  Y .  and  B.    Although  the  Court  should  make  an  order 
consequent  upon  and  confirming  the  Master's  report  against  the 
title,  and  in  tne  defendant's  favour,  yet  the  bill  does  not  thereby 
stand  dismissed  as  of  course.    But,  to  get  rid  of  the  bill  without 
proceeding  to  set  the  cause  down  on  farther  directions,  a  motion 
to  dismiss  it,  with  costs,  on  the  Master's  report,  should  be  made* 
19  Yes.     For  if  die  defendant,  in  default  of  the  plaintiff's  pro^ 
oeedine,  should  move  to  dismiss,  for  want  ofprosecution,  and  an 
Older  uiould  even  be  obtained  thereon,  the  Court  would,  on  ap* 
plication,  discharge  such  an  order.    2  Yes.  and  Bea.    Where 
the  estate  in  question  has  been  purchased  at  an  auction,  and  the 
purchaser  has  paid  the  auctioneer  the  deposit  required  by  the 
condition  of  sale,  either  party  may  apply  to  the  Court  for  an 
order,  that  the  auctioneer  pay  the  deposit,  after  deducting  his  own 
charges,  into  Court.    4.  Madd.  Kep.  ' 

8.    Bills  of  Forecloture, 

If  the  oli^ect  of  this  suit  be  to  foreclose  merely,  and  the  plains 
tiff's  right  IS  not  disputed  b^  the  defendant's  answer,  a  reference 
to  the  Master  may,  on  special  motion  or  petition,  be  summarily 
obtained  under  the  statute  (7  Geo.  2,  c.  20.)  for  taking  the  ac- 
counts between  the  mortgagor  and  mortgagee,  in  the  same  man- 
ner as  if  the  cause  had  been  heard,  and  a  decree  to  that  effect 
made.  And,  under  the  same  Act,  the  defendant  may  also,  sum^ 
toiarily,  obtain  an  order  for  enlarging  the  time  for  his  {paying  the 
mortgage  money.  7  Yes.  And  such  enlargement  will  be  ex« 
tend^,  if  a  case  for  such  indulgence  can  be  made  out  to  thQ 
Court's  satisfaction.  Coop.  9  Yes.  If  the  mortgagor,  in  th^ 
first  instance,  apprehends  his  estate  to  be  worth  more  than  the 
money  due,  and  wishes  for  time  to  raise  it,  the  Court,  on  appUca*> 
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CHAFTEH    tioB',  npportaid  by  aflidaTit  of  value,  usually  e&largea  the  time  to 
x;  ndeem  to  aiz  months' ;  and  refeiB  it  back  to  the  Master  to  tax  the 

— ■"  subsequeiit  costs,  and  cany  on  the  subsequent  account :  and,  on 

farther  application,  will  enlai]^  the  time  for  three  months  more, 
which,  on  extraordinary  occasions,  will  be  peremptoiy,  and  the 
mortgagor  be  ordered  to  sign  the  Registrar  s  book,  that  he  will 
not  crave  any  further  time.  Harr.  And  in  cases  which  require 
further  indulgence,  it  is  in  the  discretion  of  the  Court  to  grant  it, 
especially  where  the  estate  is  worth  much  more  than  the  money 
tepwted  doe.  Ibid.  And  where  there  is  no  apparent  intent  of 
dday,  but  the  mortgagor  is  hindered,  by  unusuu  circumstances, 
in  raising  the  money,  with  a  probabiUty  of  the  money  being  uiti  • 
matdy  rused,  the  Court  has  made  a  third  and  fourth  order,  en- 
larging the  time  of  payment,  notwithstanding  the  preceding  order 
was  peremptory.  Generally  the  Court  will,  at  anjr  time  before 
the  mortgagee  has  obtained  an  order  to  foreclose,  give  the  mort- 
gagor time  to  redeem ;  but  all  applications  for  time  to  redeem 
&ould  be  made  before  the  time  already  appointed  is  expired. 
Ibid,  1  Madd.  After  the  expiration  of  the  six  months  fint  given 
by  the  Court,  if  the  moiigaffor  (being  satisfied  he  cannot,  by  wait- 
ing longer,  make  more  of  his  property  than  the  mortgage  on  it 
amounts  to)  does  not  apply  for  further  time  to  redeem,  the  morl- 

S gee  must  apply  to  the  Court,  by  motion  of  course,  for  an  abso- 
te  order  on  tne  mortgagor  to  redeem,  on  affidavit  of  the  mort- 
gagee's having  attended  for  his  money  at  the  place  and  time 
mentioned  in  &»  Master's  report ;  at  the  same  Ume  producing, 
and  reading,  the  decree  and  all  proceedings  thereupon,  Harr. 
in  a  foreclosure  cause,  the  time  of  tale  will  be  readily  extended 
on  slight  grounds.  2  B.  &  B.  Where  the  mortgage  deed  was 
lost,  a  reoonveyance  by  the  plaintiff,  the  devisee  of  the  mortgagee, 
was  directed,  with  an  indepmity,  and  eosts  against  him.  19 
Ves.  3  V.  &  B.  And  where  ue  mortgagor  was  an  infant,  the 
Court  would  not  allow  the  foreclosure  without  an  inquiry,  whether 
it  would  be  for  infant's  benefit,  though  the  mortgagees  consented 
to  a  sale.  I  V.  &  B.  A  bill  for  rademption,  though  dismissed 
for  want  of  prosecution,  has  not  the  effect  of  foreclosure.  )8 
Ves. 

9.  Bills  to  Redeem, 

Where  a  mor^agor  obtains  (under  the  statute  7  Geo.  9,  c.  20,) 
an  order  to  enlarge  the  time  for  payment  of  his  mortgage  money, 
and  then  applies  for  time,  he  need  not  have  his  money  ready,  as 
at  law.  Coop.  27.  But  the  time  is  not  usually  enlarged  as 
in  a  bill  of  foreclosure.  The  bill  should  state  the  circumstances 
whidi  take  plaintifiTs  case  out  of  the  general  rule,  where  it  seeks 
redemption  after  an  uninterrupted  possession  of  twenty  years. 
17  and  19  Ves. 
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10.  Bill  for  a  Partkum. 


Proceedings  in  Chancery,  to  obtsdn  a  partition  of  estates,  are  ' 
of  constant  occuirenoe.    1  Mad.  Ch.  Pr.    The  jarisdiction  anses 
in  coinaeqnence  of  the  act  32  Hen.  8.,  which  makes  tenants  in 
eommom  accountable  to  each  other,  and,  in  a  manner,  tmstees 
ibe  one  to  the  other.    Ibid.    In  this  proceeding  the  Court  issues 
a  cooiznis8io>n  of  partition,  in  which  the  valuation  of  the  proper* 
tiens  is  better  considered,  and  the  interests  of  all  parties  much 
man  attended  to,  than  under  the  writ  of  partition  at  common 
law.     Redesd.  Tr.  PI.    The  partition  in  equity  proceeds  upon 
aeirreyances  to  be  executed  by  the  parties,  which  if  the  parties 
be  not  competent  to  execute,  the  partition  cannot  be  fully  efiec- 
tuated.    2  Sch.  and  Lef.    Therefore,  if  the  defendants  are  infant 
cestai-que-trusts,   the  conveyance  is  respited  until  they  attain 
twenty-one.    1  Madd.  Rep.    Altiiough,  where  the  plaintiff  can 
adduce  proof  of  his  title,  it  is  said  that  a  decree  for  a  partition  is 
a  matter  of  right ;  yet,  a  plaintiff  having  a  legal  title,  it  is  also 
said  to  be  ^Uscretionary  in  the  Court  to  grant  a  partition  or  not, 
and  that  they  will  leave  the  party  to  law,  where  there  are  snsni- 
oous  circumstances  in  the  plaintiff's  tide.  1  Mad.  Ch.  Pr.  Tne 
bill  lies  for  or  against  infants,  but  tiie  conveyance  to  be  respited 
until  of  age.    It  also  lies  for  a  joint  tenant  of  a  lease  for  years. 
Ibid.    Every  part  of  the  estate  need  not  be  divided  (as  in  case 
of  houses)  where  the  doing  so  would  spoil  it ;  but  recompense  is 
to  be  nmde  in  money  or  rent  for  owelty  of  partition.    1  P.  Wms. 
Otherwise,  if  one  house  only,  thougn  inconvenient.    But  it  is 
different  where  there  are  other  lan£  which  may  make  up  the 
sbeure.     11  Yes.    Of  a  waste  also  partition  lies,  though  inconve- 
luent,  on  account  of  pasture,  shade,  &c.    2  Cha.  Ca.    The 
possibility  of  other  parties  coming  in  esse,  and  becoming  entitied, 
B  no  objection  to  a  partition.    6  Yes.    The  Court  has  no  juris- 
diction with  respect  to  partition  between  copyholders.    1  Mad. 
Ch.    If  under  a  commission  for  partition,  directed  to  four  com- 
missioners, they  make  two  different  returns,  two  commissioners 
making  each  return,   the  Court  grants  another  commission  to 
five  commissioners.    The  course  is,  to  move  to  quash  the  return. 
Jbid.    The  costs  of  a  partition  are  borne  by  the  parties  in  propor- 
tion to  the  value  of  their  respective  interests,  viz.  the  costs  of 
issuing,  executing,  and  confirming  the  commission.    No  costs 
are  'given  ^ontil  the  commission  issues,    and  no  costs  of  the 
subsequent  proceedings  are  allowed.    Ibid,    The  commissioners 
have  no  lien  on  the  oomfnission  for  their  charges,    2  Yes«  and 
Bea. 

11.  Bills  for  Dower. 

This  Court  interferes  to  set  out  dower,  where  there  is  no 
ground  of  equity  (such  as  a  purchase  for  a  yaluable  considera- 
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CHAPTfH    tiMOtepnmtit.    But  if  th^tieli  tor^Urtrar  be  dkpnlpi;  it  most 
X.  finfc  be  estaUiahed  at  law.    Nor  will  the  Court  'aaBist  a.'  wifi» 

■  divproed  «  wtensAet  ihan^  <!  Mad.  Ck.    To  a  claim-for  iii'nwi  of 

dower,  there  is  no  Uoattatioa  in  point  of  time }  and  if  the  bill  tie 
filed  in  the  lifetime  of  the  heir,  and  he  dies,  the  widow  is  entitled 
to  the  mesne  profits  from  the  time  her  title  accrued^  provided  ali^ 
has  made  an  entiy ;  and  so  are  her  representatives  in  case  of  h»r 
death.  JMd.  Costs  are  seldom  given  upon  a  biH  for  dower.  Redead* 
T.  P.  In  a  bill  against  a  mother  for  an  account  when  she  is  guar- 
dian to  her  child,  and  in  receipt  of  the  lentsof  the  estates  of  wbich 
she  is  dowable,  die  will  be  allowed,  in  tt^ng  the-  acooimt8»  a. 
third  of  the  profits  in  respect  of  her  dowers  taough  it  baa  not 
been  assigned  to  her.    1  laad.  Ch. 

12.  Infunction  Bills. 

These  may  be  either  exclusively  for  an  injunction,  or  may  pray, 
that  writ  in  connexion  with,  and  the  more  completely  to  t^SaC'. 
toate,  other  concurrent,  or  ulterior  objects.    In  the  latter  case  it 
is  cmmdertd  as  an  injunction  bill  for  every  required  purpose  ;  and 
then  it  may  be  for  various  purposes;  such  as  to  restrain  the 
defendant  from  committing  waste,  receiving  rents,  or  fiK>m  other 
acts ;  but  a  bill  is  more  directly  termed  an  injuncdon  bill,  when 
brought,  exclusively  or  primarily,  to  enable  the  plaintiff  to  move 
for  the  writ  as  the  motii  object,  whether  that  be  to  restrain  the 
piracy  or  infringement  of  a  plaintiff's  copyright,  or  patent,  or 
other  injurious  acts  to  property ;  or  to  restrain  a  plaintiff  at  law 
from  proceeding  in  his  action,  occ.  &c.    It  is  enacted  by  4  Ann, 
ic.  16.  (which  directs  bills  in  general  to  be  filed  before  issuing 
the  subpoena)  that  the  subpoena  in  this  bill  may  be  issued  b^ore 
the  filing  of  the  bill,  if  it  be  to  restnun  waste,  or  proceedmgs 
kt  law  commenced;  it  is  therefore  considered,  that  if  the  bill  be 
on  the  file  by  the  third  day  after  the  return  of  the  subpoena,  it 
is  in  time,  and  the  plaintiff  not  liable  to  process  and  costs  for 
irregularity,    Newl.  61.    And  the  subpoena  is  well  served,  even 
if  so  shortly  before  the  return,  that  the  defendant  could  no( 
appear  in  time.   1  Price,  287.    In  the  case  of  a  defendant  being 
Abroad,  the  Court  will  order  his  solicitor  to  accept  Uie  service  (w 
the  sub^na,  on  shewing  the  necessary  facts  by  afiSdavit,  and 
the  subsistence  of  an  account  between  the  parties,  where  the  bill 
is  to  stay  proceedings  at  law.    2  Price,  5.    See  Chap.  LXI. 

13.  Bills  of  Peace. 

The  general  object  or  use  of  this  bill  is,  to  prevent  a  multipli- 
city of  suits,  by  the  Court's  directing  an  issue  to  detecmioe  the 
right,  and  ultimately  an  injunction^  in  cases  whoe  a  person 
has  a  right,  whicb  may  be  controverted  by  vamus  4)enons  at 
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difimoft  timamm^-  byiMfeitnt  «ctuliia«    Another  ooeaaon  iot   cRAFtSft 
tlds  bill  is«:wheie  t2iifere.9iaire  beefl  repeated  attempts  to  litigate         ^^ 

the  tame  qmestian:  hy  ejectment,  and  repeated  and  «atisfibcUny  ! 

triila ;  in' 'which  -oases  tibe  €oiirtj<  upon  saek  a  bill  prefiored  hf 
afi  the  parties-  inteiasted^  bt  by  some  of  them  in  the  names  of 
thewMewes  avd  theies^  will  grant  a  perpetual  ipjonetion  t6 
resfcrain  Anther  litigatioa*  1  Madd.  CL  166.  But  this  bill 
caiuMtiie.vaintaiiied  ^here  a  right  is  dispated  between  two 
penvRS  srIsnV  t^*  1 92.  The  bill  should  not  merely  pray  special 
relief,  aathat^ilaintifBflaayhe  quieted  in  the  possession  till  th6 
right  is  tried,  at  law ;  bat  ishomd'  also  pray  relief  in  the  piemisesy 
or  sipei^tnal.iniaactifBK.  M  Yetn.  266.    IMad^  Ch«  173. 

14.    Bills,  Quia  timtt, 

.'  .  .        •  .   ' 

When  a  person  is  apprehensive  of  being  subjected  to  a  future 
inconyenienoe  firam  Ae  neglect,  inedrertenee,  or  fttnlt  ofanodier ; 
or  where  propesbr  is  bequeatiied  to  one,'  alter  the  death  of  e 
person  fiving,  and  which  the  former  iidesiiOas  of  having  secured 
for  Ids  use  imiB  ihe  aecming  of  hi^  poasessiim ;  in  either  of  these 
cases,  dns^bill  may  be  exhibited ;  whidi,'m  the  one  instance^ 
will  quiet- the  paxty^s- apprehensions  of  a  Ai;kiire  inconvenience^ 
by  lemoving  the  canses  whkdi  may  lead  to  it ;  and  in  the  other, 
-vnil  secure^  finr 'his  nse  the  proper^  in  qnestien,  by  cempelUng 
the  person  in  present  'possession  of  it  to  guarantee  the  same  by  a 
proper  secvity  against -^  any-  subsequent  dispositien,  or  wilful 
destoclioni  JMiah  of  Pr.  of  Cha.  43.  Hind.  12a.  1  Madd« 
Ch.  219»  This  hSl  is  peculiady  api^able  to  legacies,  or  mort- 
ga^  monies,  bequeathed,  bat  payable  ei  a  -distant  period ;  vb. 
which  caees^  Aeex^oetoc  may  be  calledufKNi  to  set  a  sum  apait 
for-thofee  purposesi  1  Ves.  283.  If -this  bill  be  agdnsta  tenant 
for 'life  of  goods,  Mcmitaf  will  not  be  required  by  the  Court,  but 
only  an  inventosyv  unless  in  a  case>of  <2siig«t«  1  Mad.  Cha.  222. 
And  when  iqiplied  to  secure  the  peoper^  of  a  deceased  debtor 
froB  b^sg  misapplied  by  his  executer,  it  must  b6  filed  against 
the>  latter  onht,  and  not  against  debtors  cf  the  deceased  also, 
unless  there- be  acotfuiim  between  themk^  Jbid,  Where  'kbl 
executor  is  insolvent,  a  receiver  will.be  appointed,  if  prayed^ 
and  such  executor  .-will  be  restrained  fixnn  reeeiving  mongr 
intended  to  «be  paid  to  him  by  any  persons*  4  Brow  C»  C*  277*. 
)Mad.Ch.2d4.      -  ) 

15.    For  delivering  up,  or^  securing,  Deeds ;  or  for  delivering  vp 

specific  Chattels, 

There  ate  many  cases  in  which  the  Court  will  not,  in  a  suit  of 
this  descriptioB,  order  deeds  to  be  deUvered  up,  unless  upon 
term,    5  Yes.  618.    If  an  instronent  ought  not  to  be  usea,  it 
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CHAFTSR  ir  agaimt  conacienfla  for  a  par^  to  Tetain  it  Rodesd.  Tr.  PL 
X.  104.    Where  the  legifllatme  dedares  certain  deeds  and  idstra- 

ments  to  be  vifid,  ai  ander  the  Anmiity  Act,  the  Coart  oobf 

Olden  them  to  be  delivered  up  upon  iermt,  viz.  an  account  of  the 
oonsideration  of  the  annuity  with  interest*  and  costs,  and  <^  all 
the  annual  payments ;  the  balance  on  either  side  to  be  paid,  and 
the  securities  delivered  up,  and  a  re-conveyanee.  19  Ves.  131. 
6  Ves.  604.  In  a  bill  for  the  delivery  of,  or  bringing  title  deeds 
into  Court  for  safe  custody,  all  persons  concerned  in  them  on^t 
to  be  made  parties.  3  Atk.  571.  And  with  respect  to  specific 
ehattiels,  the  bill  lies  in  cases  where  the  plaintiff  is  entitlea,  and 
tiie  object  is  not  capable  of  compensation  in  damages.  1  Mad. 
Ch.232. 

16.    Bill  to  manhal  Securities, 

If  a  party  has  two  funds  by  which  his  debt  is  secured,  a 
person,  navmg  an  interest  in  one  of  those  funds  only,  has  a  right 
to  compel  the  former  to  resort  to  the  other  fund,  if  that  is  neces- 
jsaiy  for  the  satisfaction  of  both  parties.  Thus  if  A.  has  two 
mort^ges,  and  B.  has  only  one,  B.  may  throw  A.  upon  the 
secunty  from  which  B.  is  debarred.  1  JVladd.  Ch.  250.  In 
bankruptcy,  although  the  Crown,  by  extent,  lays  hold  of  all  the 
property  even  against  creditors,  it  has  been  confined  to  such 
property  as  would  leave  the  securities  of  encumbrancers  effectual. 
8  Ves.  388.  395.  But  the  principle  of  the  mortgagee  of  one 
fund  resorting  to  one  of  the  funds  of  a  mortgagee  who  had  two, 
has  not  been  carried  to  the  extent  of  effecting  injustice  to  the 
common  debtor.  Much  less  are  persons,  who  are  not  common 
creditors  of  the  same  debtor,  allowed  to  compel  the  creditors  of 
both  funds  to  resort  to  the  one,  in  order  to  leave  a  larger  division 
for  those  who  can  daim  against  the  other.  1  Madd.  Ch.  251. 
17  Ves.  527. 

17.  Bill  {oT  an  Account, 

The  iuris^ction  of  Courts  of  ^uity  in  matters  of  account, 
where  the  party  has  a  legal  title,  arises  nom  the  principle,  that  a 
.  Court  of  law  cannot  give  »  c&mplete  a  remedy  as  a  Court  of  equity ; 
and  from  the  great  advantage  of  the  latter,  and  the  difficulty  and 
delay  where  the  account  comes  before  audUert  at  law.  1  Mad. 
Ch.  85.  After  a  decree  to  account,  if  a  party  bring  an  action  at 
law  for  the  same,  defendant  need  not  appear,  but  may  apply  to 
.Muity  for  an  attachment.  2  Sch.  6c  Lef.  230.  Mad.  Ch.  Pr. 
Where  a  balance  is  reported  due,  and  the  report  is  confirmed, 
the  execution  of  the  decree  may  be  enforced ;  for  it  is  impUtd,  if 
4iQt  expressed,  in  the  decree  to  account,  that  the  balance  shall  be 
^d.    1  B.  &  B.  217.    An  isne  vrill  be  directed  where  the 


OKIGINAL  BILLS  PRAYING  RELIEF.  43 

Rglit  is  doubtful ; '  and  gCBerailj,  where  a  party  cannot  recover  aft   CHAPTER 
Itae,  a  bill  for  an. account  is  not  sustainable.    IS  Ves.  278.    A  x. 

demurrer,  on  the  ground  of  length  tftime,  will  not  lie  as  a  com-  

pUte  far  to  -an  equitaUe  demand ;  but  length  of  time  may  be 
viged  with  great  effect  at  the  hearing,  I  Madd.  Cb.  99.  A 
release  under  seal  may  be  pleaded  in  bar  to  a  bill  for  an  account ; 
mbo  a  stated  account  in  writing ;  or  the  latter  may  be  insisted 
on  in  the  answer.  A  release,  not  under  seid  -must  be  pfeaded  as 
WitUdedaeeottnt,  Ibid.  The  stated  account  need  not  of  neoes* 
sity  be  signed.  Ibid.  101.  A  stated  account  carries  interest, 
and  is  not  to  be  unravelled  unless  foryraud.    Ibid.  102. 

II.  Bills  of  interpUader ;  these  are  a  second  species  of  original 
l^ls  praying  relief.  In  whieh  the  plaintiff  elamt  no  right,  but 
prays  the  decree  of  the  Court  touching  the  rights  of  the  defend- 
ants, for  the  safety  of  the  nlaintiff.  It  lies  where  two  pa^es  in 
opposite  interests  claim  a  debt  or  duty  of  a  Uiird  party,  and  it  prays 
jnogment  to  which  of  the  parties  litigant  it  belongs.  It  may  also 
he  brought  by  a  person  holding  property  demanded  by  several 
claimants ;  the  plaintiff  prays  the  (court's  adjudication  of  the 
right,  and  his  (the  stakeholder's)  amsequent  indemnity.  On  die 
fifing  of  this  bill,  the  plaintiff  must  make  an  affidavit,  which  is  to 
be  annexed  to  die  bill,  that  the  bill  is  not  collusive ;  against 
which  affidavit  the  Court  does  not  allow  a  counter-affidavit  to  be 
made.  2  Ves.  J.  But,  without  such  affidavit,  the  bill  may  be 
demurred  to.  And  if  collusion  be  suspected,  the  Court  will 
direct  an  inquiry. 

In  this  suit,  the  plaintiff  is  not  oUiged  to  cany  the  cause  en 
further  than  setting  it  down  for  hearing,  beyond  which  stage  the 
parties  are  left  (and  expected)  to  cari^  on  the  suit  themselves. 
And  if  the  plaintiff  do  not  (as  usually  is  done)  offer  by  his  bill  to 
bring  the  property  into  Court,  the  Court  will  order  that  to  be 
done  upon  the  application  of  die  other  parties.  But  whether  tins 
be  necessary  berore  the  Court  will  countenance  the  suit,  is  per- 
haps a  question.  Wy .  Pr.  Reg.  Also  as  to  its  being  sufficiartly 
early  to  make  the  offer  when  cause  is  shewn  against  disst^vinff 
Ae  injunction  prayed  by  the  bill.  Vide  3  Bio.  C.  C.  Should 
the  plainriff  die  after  the  hearing,  and  a  trial  at  law  directed,  it 
is  not  necessary  to  revive  the  suit  on  that  aooouuL  1  Vem. 
The  plaintiff  cannot  move  for  his  costs  until  after  the  cause  has 
been  set  down.  Coop.  But  when  the  right  is  decided,  the  edets 
lie  to  be  paid  by  the  party  in  die  wrong.  2  Cox.  And  the  costs 
are  sometimes  directed  to  be  paid  out  of  the  fund  in  Conit, 
2Br.C'C.  If  actions  (except  ejectments)  or  suits  in 'equity 
hare  been  commenced,  the  bill  is  considered  to  be  en  the  footing 
of  an  iBJuiictioB,  which  is  then  to  be  prayed,  but  not  as  in  waste ; 
bat  the  common  injunction  only  first ;  and  it  may  be  supported 
hy  affi&tvitof  material  facts,  en  the  application  for  the  injanctiott. 
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CHA^BT^fL   2  Ves.  J.    Biitfiueiv,  if  the  ijojunction  ^l,be  gnAted  h^ftae 
X,   '      the  plaintiff'  have  brought  the  money  into  Court. 

HI*  Bills  praying  the  writ  of  certifrari,  to  ipemove  a  cause 
from  an  inferior  Court  of  equi^,  are  the  third  species  of  original 
bills  praying  rdief,  as  above  classed.  Any  bill,  whether  filM  for 
the  express  purpose  or  not,  which  ]^ys  for  the  lemoval  of  a  cauae 
from  an  inferior  Court  of  equity,  is  termed  imertiorari  bill ;  it  is 
Inferred  on  the  suggestion  that  the  cause  is  out  «f  the  junsdic- 
tion  of  the  inferior  Court,  &c«  Qarr^  On  the  filing  of  this  l>ill« 
no  subpcena  is  sued  out,  nor  is  an  answer,  or  e.veu  the-  deltand*- 
ant's  appearance,  prayed  by  it.  1  Madd.  Cha.  This  bill  isjiot 
for  a  plaintiff;  but  the  defendant  only,  in  the  inferior  CquiIj  <;aa 
have  It.  Harr.  When  brought  to  a  hearings  the  Court  m9^ 
either  make  a  decree  then,  ox,  at  that  or  any  other  stage  of  tjjte 
suit,  send  back,  or  retun  the  bill.  But  noprpofsmade.b^Jwe 
answer  can  be  used  at  the  hearing.    Ibid. 

The  writ  prayed  for  by  this  bill  is  eranted  on  motion,  and  a 
certificate  from  the  Six  Clerk  of  the  bUl  being  filed.  And  on  or 
before  the  receipt  of  the  writ,  a  bond  in  100/.  must  be  entered 
into  by  the  plaintiff  to  the  Master  of  the  Rolls  and  Senior  Master, 
that  the  Inll  Contains  sufficient  matter  for  the  writ,  and  that  the 
plaintiff  will  prove  the  suggestion  of  the  bill  in  fourteen  days  after 
Its  return,  which  return  is  always  fourteen  davs  after  service  on 
the  defendant  Mad.  Cha.  183.  After  this  has  been  done,  the 
subpoena  is  to  be  sued  out  and  served,  and  then  the  Registrar's 
certificate  that  security  is  given,  and  the  Six  Clerk's  certmcate  of 
the  filing  of  the  bill,  are  to  be  procured.    Harr. 

When  this  is  efifected,  the  hill  is  to  be  briefed  and  the  writ 
moved  for;  and  the  order,  if  obtained,  drawn  up,  passed,  and 
entered,  as  in  common  ca^s."  "Altef  Wttich  the  wnt  may  be  sued 
out  and  returned,  and  then  the  bill  so  returned  is  to  be  engrossed 
and  filed  as  an  original  bill.  The  motion  for  filing  the  writ  may 
be  then  made,  and  the  writ  consequently  filed  with  the  bUl  re« 
moved.  The  next  step  will  be  to  prepare  interrogatories  to  prove 
the  suggestions  in  the  bill,  and  nle  the  interrogatories  with  the 
examiner,  and  examine  the  witnesses.  A  rdference  is  then 
moved  or  petitioned  for,  on  which  the  Examiner  will  attend  the 
Master  with  the  depositions  ;  unless  it  appear,  by  the  defend* 
ant's  own  shewing  in  his  bill  below,  that  he  lives  out  of  the 
jurisdiction  of  the  inferior  Court,  in  which  case  you  may,  widi* 
Qttt  proving  any  allegation,  move  or  petition  to  ratain  ihe  bill 
removed,  and  have  an  order  to  that  ^fect ;  and  the  defendant 
must  thereupon  put  in  hisi  answer,  and  the  cause  is  then  mo- 
ceeded  in  as  if  originally  brought  in  this  Court.  /Md*  But 
should  it  be  necessary  to  proceed  upon  the  interrogatories,  then 
the  Master's  report  must  be  obtained,  upon  which,  if  it  reports 
that  the  sug^stion  of  your  bill  is  proved,  you  move  or  petition  to 
retain  the  bill  on  the  Master's  report.    But  if  the  suggestion 
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canfibt  b^pioved' within  the  fourteen  da^,  an  order  for  further   CHAPtER 
time  may  be  obtained  on  motion  or  petition,  grounded  upon  an  x, 

affidavit  of  the  remoteness  of  witnesses  or  other  sufikient  cause.  

And  if  whliiSn  th^  extended  time  the  suggestion  be  not  proved, 
die  Lord  Chancellor  may,  at  the  instance  of  the  defendant, 
award  a  procedendo  to  the  inferior  Court,  requiring  them  to  proceed 
in  the  cause  in  their  own  Court.  Itid,  This  bill  is  not  granted 
to  a  defendant  in  the  Exchequer  of  Chester  after  a  decree  to  ac- 
coimt  Bep.  Temp.  Finch.  And  in  a  certicrari  bill  to  remove 
a  cause  oat  of  the  Mayor's  Court,  other  matters  not  tiiere  in  con- 
troversy bcSne  inserted,  the  defendant,  after  examination  of  vrit- 
uesses,  moved  for  a  froeedendo,  on  the  ground,  that  if  the  cause 
should  be  beard  in  Chancery,  he  could  not  be  relieved,  having 
BO  bill  there.  The  procedendo  was  refused,  the  bill  containing 
other  mtitters  not  determinable  in  the  Mayor's  Court,  and  they 
could  notice  dividsd.    Harr. 
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CHAPTER  XL 

Original  BilU  DOt  praying  Relief. 

Original  bills,  not  praying  relief,  aie— 

I.  Bills  in  perpetuam  nei  memeriam ;  or,  to  perpetuaie  the  tetti^ 
many  of  witnesses.  These  bills  are  generally  applicable  in  cases 
not  immediately  capable  of  being  made  the  subjects  of  trial  in  a 
Court  of  law,  or  where  a  party  is  likelj  to  be  deprived  of  material 
evidence  by  the  death  or  absence  of  his  witnesses.  The  bill  must 
state  the  matters,  touching  which  the  plaintiff  is  desirous  of 
living  evidence ;  and  the  defendant  ought  to  know  to  what  the 
plaintiff  means  to  point  his  commission.  If  the  charges  in  the 
Dill  are  too  general,  and  not  sufficiently  descriptive  of  any  par* 
ticular  right,  a  demurrer  to  the  bill  has  been  allowed.  It  should 
shew  the  plaintiff's  interest,  and  that  the  facts,  to  which  the  tes- 
timony of  the  witnesses  proposed  to  be  examined  is  conceived  to 
relate,  cannot  be  immediately  investifi;ated  in  a  Court  of  law,  as 
in  case  of  a  party  in  possession  without  disturbance ;  or,  that 
before  the  facts  can  be  investigated  at  law,  the  evidence  of  a 
material  witness  is  likely  to  be  lost  by  his  death,  or  departure 
from  the  realm.  Redesd.  After  the  bill  has  been  filed,  on  af- 
fidavit that  the  witnesses -to  prove  the  facts  of  the  case  to  be  in- 
vestigated in  a  Court  of  law,  are  old,  infirm,  sick,  not  likely  to 
live  long,  or  going  to  sea,  or  beyond  sea,  whereby  the  party  is  in 
danser  of  losing  their  testimony ;  an  order  may  be  obtained  on 
motion  with  notice,  to  examine  them  ("and  if  necessary,  a  com- 
mission) de  bene  este  and  a  subpoena  is  to  be  served  on  all  the 
parties  interested,  to  shew  cause  to  the  contrary.  Harr.  And  In 
other  cases  after  bill  filed,  on  affidavit  that  the  witnesses  are 
going  beyond  sea,  the  Court  will  order  them  to  be  examined  de 
bene  esse.  Wy.  Fr.  Reg.  70.  Also  if  witnesses  live  in  the  coun- 
try, and  the  plaintiff  is  in  danger  of  losing  their  testimony,  an 
order,  on  motion  or  petition,  may  be  obtained  for  examining  tnem ; 
if  not  in  the  country,  then  by  the  examiner ;  in  either  case  the 
examination  will  be  de  bene  esse,  Harr.  But  the  depositions  are 
not  to  be  made  use  of,  if  it  afterwards  appear  that  the  vritnesses 
might  have  been  examined  in  chief  regularly  ;  and  they  must  be 
so  examined,  if  they  live  till  the  proper  time  for  such  examina- 
tion ;  *  but  dying  in  the  meantime,  or  not  returning  from  beyond 
sea,  the  depositions  may  be  published.  Ibid,  A  demurrer  to 
this  bill  has  been  allowed,  on  the  ground  that  the  matter  ^a  title 
to  lands)  was  properly  triable  at  law,  and  that  the  plaintiff  was 
nnder  no  impediment  to  tiy  it,  but  had  not  obtained  any  verdict 

*  This  gives  an  explanation  of  the  term  "  de  bene  esse."  For  the 
term  means,  to  ttand  good  in  case  witnesses  do  not  live  to  be  examined 
at  the  regalar  period  of  the  cause. 
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at  law  affirming  his  tide.    Jbid.  53.    If  the  bill  be  toaching  a    CHAPTER 
right  of  way,  it  must  set  forth  exactly  the  per  et  trans,  as  in  a  Xf. 

declaration  at  law.    But  for  such  things  as  rights  of  common,  or  ■ 

ways,  or  water-cooises,  this  bill  should  not  be  brought  until  alter 
recovery  at  law.    I  Vern.  312.    A  demurrer  has  been  overruled, 
when  the  subject  of  the  bill  was  a  modus  deeimandi,    1  Vern.  85. 
Also  where  the  object  was  to  establish  plaintiff's  sole  right  of 
fisheiy,  on  the  ground  that  plaintiff  had  not  verified  hb  right  at 
law.    But  a  distinction  is  taken  as  to  plaintiff  being  in  or  out  of 
possession,   and  actually  disturbed,  or  only  threatened.    Pre. 
Cha.  531..    A  defendant  to  a  bill  to  discover  a  title  to  land,  and 
to  perpetuate  testimony,  &c.  answered  as  to  tiUe,  and  demurred 
to  the  other  part,  on  the  ground  that  plaintiff  might  brins  an 
ejectment  and  examine  witnesses  at  the  trial ;  and  on  affidavit 
that  plaintiff's  witnesses  were  infirm,  and  unable  to  travel,  the 
demorrer  was  overruled ;  without  such  affidavit  the  demurrer 
would  be  good.     1  P.  W.  117.     If  the  bill  prays  relief,  it  will 
be  dismissed.    2  Vent.  266.    A  demurrer  by  seventh  and  eighth 
in  remainder  after  plaintifis  and  other  defendants,  all  infants,  to 
bill  filed  to  perpetuate  the  testimony  of  the  legitimacy  of  the 
plaintifis  (infant  sons)  entitled  in- remainder  in  tail,  wasover^ 
ruled,  the  plaintiffs  having  a  sufficient  interest  to  support  the  bill. 
6  Ves.  251.    To  a  bill  to  prove  a  will,  and  to  perpetuate,  &c.  it 
was  pleaded  that  defendant  was  a  purchaser  for  valuable  oonsi- 
deratbn,  without  notice.     1  Vern.  354.    This  bill  may  be  dis- 
missed by  the  defendant  for  want  of  prosecution,  any  time  befoie 
a  replication  has  been  filed,  or  witnesses  examined.    But  after 
examination  of  witnesses,  the  plaintiff  may  not  set  the  cause 
down  for  hearing,  as  the  end  has  been  answered  by  the  examdn*- 
tion.     If  he  does,  the  bill  will  be  disimssed  with  costs,  but  not 
so  as  to  prejudice  him  in  perpetuating  the  vntnesses*  testimony. 
Ambl.  237.     In  these  suits,  costs  are  never  given  against  the 
defendants.    Harr.  56. 

II.   Bills  to  perpetuate  the  testimony  qf  witnesses  to  a  Will. 

When  either  through  neglect,  or  in  the  absence  of  any  parti- 
cular necessity,  a  vtrill  has  not  been  proved  or  established  at  law, 
and  a  devisee  of  lands  conceives  himself  in  any  jeopardy  on  that 
•cconnt,  this  bill  is  brought  to  establish  hisrightft,  by  proving  the 
will  per  testes,  and  the  defendant  in  it  is  the  heir  at  law  of  the 
testator,  either  amicably  or  adversely^  as  the  circumsCances  may 
require.  On  the  coming  in  of  the  defendant's  answer,  the  cause 
is  at  issue ;  and  tiie  witnesses  being'  then  examined,  and  the 
proofs  completed- by  the  examination  of  all  Htmg  witnesses  to  the 
wUI|  and  proof  of  the  death  and  hand-writing  of  the  deceaeed  wit- 
nesses, and  publication  thereupon  duly  passed,  the  suit  is  ended, 
and  the  defendant  entitied  to  his  costs  in  all  cases,  unless  of  some 
flagrant  description.     Wy.  Piac.  Reg.    The  prooeediags  are 
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CHAFTKB    usually  enrolled  and  exemplified  under  the  seal  of  the  Court,  and 
XI*         such  exemjdification  is  then  good  evidence  of  the  devisee's  title 
"  in  all  other  Courts.    1  Mad.  193. 

ni.  BUlg  of  Diseovertf* 

All  bills  which  require  an  answer,  and  which  seek  relief,  are 
really  bills  of  discoveiy.  The  bill  however  here  meant  is  not 
one  for  relief  principally,  if  at^  all,  but  to  aid  proceedings  in 
some  other  Courts  by  eliciting  facts  which  the  defendant  is  cogni- 
zant of,  but  cannot  otherwise  be  made  to  disclose  on  oath,  as 
being  injurious  to  his  own  pretensions.  It  is  also  to  discover 
deeds,  or  other  documents  in  the  defendant's  custody  or  power. 

The  bill  must  state  the  matter  touching  which  tlie  discovery  is 
sought ;  the  interest  of  the  plaintiff  and  defendant,  and  the  right 
of  the  former  to  reouire  a  discovery.  Redesd.  Tr.  PI.  But  it  may 
not  be  brought  to  aid  the  proceedings  of  the  Spiritual  Court.  1  Atk. 
How  far  it  is  liable  to  the  operation  of  the  Statutes  of  Limitation, 
Me  8  Yin.  A  plaintiff  in  a  bill  for  discovery  and  relief,  if  not 
entitled  to  the  relief,  is  not  entitled  to  the  discovery.  1  V.  &  B. 
^  But,  though  not  entitled  to  discoveiy,  he  may  be  to  the  relief,  be- 
cause that  may  be  otherwise  than  through  defendant's  answer. 
1  Swanst.  294.  A  demurrer  lies  to  this  bill,  if  brought  for  dis- 
covery only,  unless  it  is  alleged  by  the  bill  to  be  in  aid  of  some 
other  pnx^edine,  either  pending  or  intended.  5  Mad.  18.  A 
demurrer  was  aUowed  on  the  ground,  that  defendant  was  merely 
a  witness.  lb.  But  not  allowed  when  brought  on  the  ground 
that  the  defendant  has  an  interest  against  the  plaintiff.  2  Mad. 
Ch.  A  seneral  demurrer  was  overrule,  where  the  discoveiy  sought 
•was,  whether  defendant  had  not  deeds  destructive  of  his  title  ; 
other  parts  of  the  bill  requiring  to  be  answered  independently  of 
the  result  of  the  demurrer*  -S«t  ieave  was  given  to  withdraw 
that  demurrer,  and  demur  particularly,  or  ansvrer,  paying  full 
costs.  6  Price.  A  defendant's  right  to  costs  after  answer  is 
not  waived  by  his  subsequently  accepting  the  costs  of  an  amend- 
ment, nor  by  neglecting  to  serve  an  order  for  costs  of  discovery, 
until  after  lieing  himself  served  with  an  order  to  amend*  3  Mer. 
677.  The  costs  will  include  the  costs  of  resisting  motions 
^  in  the  cause  made  by  the  plaintiff.    1  Mad.  344.    On  a  bill 

for  discovery,  praying  relief  also,  though  oiily  as  against  the 
other  defendants,  a  defendant  is  not  entitled  to  his  costs  on 
putting  ih  a  suflicient  answer ;  the  Court  cannot  examine  the 
record  to  see  if  plaintiff  be  not  entitled  to  relief  against  such  de- 
fendant also,  under  the  general  prayer.  4  Mad.  178.  This  bill 
is  never  allowed  to  be  amended  merely  by  adding  fresh  parties. 
.  2  Mer*  Nor  is  the  defendant  allowed  his  costs  in  case  of  an 
abatement  of  the  suit  after  answer  occurring  by  the  marriage  of  a 
female  plaintiff.  10  Ves.  This  bill  is  never  dismissed  when 
.Cor  discovery  merely ',  if  brought  to  a  hearing,  it  will  be  struck 
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oat  of  the  paper.  Where  the  object  of  the  discovery  is  a  deed 
apposed  to  be  in  the  defendant's  possession,  and  relief  as  well  as 
the  (fiflcovery  is  prayed  by  the  bUl ;  in  such  cases,  an  affidavit 
by  the  plaintiff  that  he  has  not  in  his  own  possession  the  deed 
inquiied  after,  most  be -annexed  to,  and  filed  with  the  bill.  There 
appears  to  be  no  limitation  of  the  time  within  which  this  bill  may 
be  bnmght  in  aid  of  an  action  at  law.  3  Pr.  It  cannot  be 
amended  by  adding  parties  only  if  it  re(|iiire  no  amendment  in 
any  other  particular.  2  Mer.  As  the  bill  cannot  be  dismissed 
so  as  to  afford  a  defendant  that  opportunity  of  asking  for  his 
coi«tB,  the  coarse  therefore  is  for  the  defendant,  after  having  put 
in  his  answer,  to  nuije  for  his  costs,  though  if  a  commission  was 
prayed  bv  the  bill  and  issued,  he  will  not  have  his  costs  until  the 
return  of  the  commission.  And  if  under  that  commission  he 
have  examined  (not  cross-examined  the  other  party's  witnesses, 
but)  in  chief,  he  will  not  be  entitled  to  costs  at  all.  8  Ves.  A 
defendant  to  a  bill  of  discovery  may  demi^>,  on  the  ground  of  his 
being  a  witness  merely.    5  Mad. 
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CHAPTER  Xn. 

Of  Bills  not  Original. 

A  SUIT  imperfect  In  its  frame,  oi  become  so  by  accident  before 
its  end  has  been  obtained,  may  in  many  cases  be  rendered  per- 
fect by  a  new  bill,  which  is  not  considered  as  an  original  bill, 
but  merely  as  an  addition  to,  or  continuance  of,  the  former  bill, 
or  both.    A  bill  of  Uiis  kind  may  be,  (Redesd.  Tr.  Fl.  34,} 

1.  A  supplemental  bill. 

2.  A  bill  of  revivor. 

3.  A  bill  both  of  revivor  and  supplement. 

I.  Siq^pUmental  BilU, 

The  occasion  for  a  supplemental  bill  is  the  discovery  of  new 
matter  arisen  ance  the  original  bill  and  answer,  and  other  pro- 
ceedings in  the  cause  ;  ana  its  object  is  to  supply  the  defects  of 
former  proceedings  when  too  late  to  amend  them.  In  such  cases 
a  supplemental  bill  may  be  filed  of  course,  as  a  distinct  bill,  re- 
citing briefly  the  former  proceedings,  and  then  the  new  matter. 
This  species  of  bill  is  frequently  required  in  cases  where,  after  a 
decision  by  the  Court  on  the  suit  as  originally  framed,  some 
other  matter  is  necessary  to  be  brought  before  the  Court  to  ob- 
tain the  full  effect  of  the  decision.  Bam.  463.  Harr.  Ch.  66, 
Other  cases  which  render  this  bill  necessa^,  are  those  wherein, 
before  a  decision  has  been  obtained,  but  after  the  parties  are  at 
issue  upon  the  points  in  the  original  bill,  and  after  the  examina- 
tion of  witnesses  in  that  suit,  (in  which  stage  of  proceeding  the 
original  bill  cannot  be  amended,)  some  other  point  appears  ne- 
cessaiy  to  be  made,  or  some  additional  discovery  is  found  requi- 
site. Redesd.  Tr.  PI.  A  distinction  is  made  between  bills 
which  are  supplemental  bills,  and  original  bills  in  the  nature  of 
supplemental  bills.  When  a  defect  in  the  original  bill,  or  in 
some  of  the  proceedings  upon  it,  and  not  any  event  arising  after 
the  institution  of  the  suit,  has  caused'  its  imperfection,  the  suit 
may  be  added  to  by  a  supplemental  bill  merely.  2  Cha.  Rep. 
142.  This  bill,  therefore,  may  be  filed  to  obtain  from  a  defend- 
ant a  farther  discovery,  to  put  a  new  matter  in  issue,  or  to  add 
parties,  where  the  proceedings  in  the  suit  are  in  such  a  state 
that  the  original  bill  cannot  be  amended  for  the  purpose  intended. 
3  Atk.  370,  133.  This  may  be  done  either  after  or  before  a  de- 
cree, and  the  bill  may  be  either  in  aid  of  the  decree  to  carry  it 
fully  into  execution,  or  that  proper  directions  may  be  given  on 
some  matter  omitted  in  the  original  bill,  or  not  put  in  issue  by 
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it  or  by  the  defence  made  to  it ;  or  to  bring  fonnal  ptrtics  before    CHAPTER 
cfae  .Court ;  or  it  may  be  used  as  a  ground  to  impeach  the  decree,        ^ii. 
in  the  peculiar  case  of  a  supplemental  bill,  in  the  nature  of  a  bill  * 

of  revivor.  Redesd.  Tr.  PI.  If  an  event  happen  subsequently 
to  the  filing  an  original  bill,  giving  a  ntw  interest  in  the  matter  in 
dispute  to  any  person  not  a  party  to  the  bill,  or  a  new  interest  to 
a  par^r ;  &  lalj  to  supply  that  defect  is  usually  called  a  supple- 
menial  IhII,  and  is  in  fact  merely  so  with  respect  to  the  rest  of 
the  suit:  though,  vnth  respect  to  its  immediate  object,  and 
against  any  new  party,  it  has  in  some  degree  the  effect  of  an 
original  biU.  Ana  an  event  occasioning  any  aiUration  in  the  in- 
terest of  any  of  the  parties  to  a  suit,  but  not  depriving  a  plaintiff 
suing  in  bis  own  right  of  his  vohoU  interest  in  the  subject;  or  if  a 
phuntiff  suing  in  his  own  right  but  not  being  the  toU  plaintiff  is  en- 
tirely depriv^  of  his  interest,  such  defect  may  be  supplied  by  a  bill 
of  the  same  kind,  likewise  commonly  teimed  and  in  some  respects 
a  supi^emental  bill  merely,  though  in  some  other  respects,  and 
einecially  against  a  new  party,  it  has  also  in  some  degree  the 
eflect  of  an  original  bill.  iMd.  60,  61.  Where  the  interest  of 
a  sole  plaintiff,  suing  in  autre  drmt,  entirely  determines  by  death 
or  otherwise,  and  the  property  thereupon  passes  to  other  persons 
under  the  same  title,  the  suit  may  in  such  instances  be  added  to 
and  continued  by  supplemental  bilL  fiut  the  benefit  of  the  pro- 
ceedings of  a  suit  cannot  be  obtained  by  supplemental  bill,  but 
onlj  by  an  original  bill,  where  an  event,  subsequent  to  the  insti- 
tution of  a  suit,  deprives  a  sole  plaintiff,  suins  in  hk  won  right, 
of  his  uhoU  interest,  or  where  such  plaintiff  assigns  his  entire  in- 
terest to  another.  Redesd.  Tr.  PI.  Bankruptcy  and  insolvency 
apply  to  these  cases,  but  see  1  Anst.  459,  note  \  4  Ves.  387. 
1  Cooke,  B.  L.  622.  1  Anst.  460.  And  where  the  whole  in- 
terest of  a  defendant,  being  entirely  determined,  becomes  vested 
in  another  by  a  different  title,  in  such  case,  also,  the  benefit  of 
the  suit  must  be  obtained  hy  original  bill  in  the  nature  of  a  sup- 
plemental bill.  But  if  the  interest  is  not  determined,  but  only 
becomes  vested  in  another  by  an  event  subsequent  to  the  institu- 
tion of  the  suit,  such  as  alienation  by  deed  or  devise,  bank- 
ruptcy or  insolvency,  such  defect  may  be  supplied  by  supple- 
mental bill,  whether  the  suit  is  become  defective  merely,  or 
abated  also.  Redesd*  Tr.  PI.  In  such  cases,  of  the  suit  being 
both  abated  and  defective,  tlie  bill  is  commonly  termed  a  supple- 
mental bin  in  nature  of  a  bill  iff  revivor,  it  having  the  effect  of 
the  latter  in  continuing  the  suit.  Ibid,  A  supplemental  bill 
must  state  the  original  bill,  and  the  several  proceedings  thereon ; 
and  if  the  bill  is  occasioned  by  an  event  subsequent  to  the  ori- 
ginal bill,  it  must  state  that  event,  and  the  consequent  alteration 
with  respect  to  the  parties,  and  in  general  must  pray  that  all  the 
defendants  may  appear  and  answer  to  the  charges  it  contains  ; 
for  if  the  supplemental  bill  is  not  for  a  discovery  merely,  the 
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CHAPTSR    caMsenast'be  httad  vpstt  the y«ip|tteiRdnlil  bill' alrtlM^itne 
^jj  tune  with  l^e  ong^aal  bSU  if  it^hiM  mt^ beeD'htfors  hetiA^  i^k 


bu/'it  mMt  he  hufket  heandm^on  'the  su|i^tmaitld  Smattvc 
3i  Atk.  til^i  If  the  altenitioB'Oii  acqwittiQii  >df  4nt«vtti$faapnea0 
to  a  defendbiitr  or  te  a  person/necttftSiy  .lai)e^ade  ft  .itefeoaimil, 
thiasaDplenentai'bin  may  he  e)diibited!b3r<lhe:plKiatiffr^4lM 
engiaal  suit  agaiBst  mcb  peram  ahm^iavd  nay  pca^a4eara^ 
upon  the  fartkular  ro^ipleiDeBtd  aMtttev'  alleged')  agaiclalMtbitt 
peraon  oaly/  unless  the  mteveets  of  ther^ther  4cfei>dftxita^migF>be 
.afiacted  hy  that  dectee.  Whete  a  aapplemefatai^bittia  inei^  for 
•tbepttrposa'  of  biiDging  feriaiil  psrtraa  hefeiethd  (Sbwtr  aa.'de^ 
fendbnts,  the  parties  defendants  to  nhe  DrigbAl  btU^need.iiol^te 
made  parties  to  the  supptesMBtai*  AvorigmslhBl^iD'AherfiatsMr 
•of.asuppleiBeQlid  btlUnait  state  Ihe  origiBalhilU  to  |in)Q«ed«> 
ings  upon  it,  the  event  whieh  has^deteMM  the  tateeclit  of  jifae 
party  by  or  agaihia*  whom  the  fiinner  sak  waa<exhih«tfed«ijaBd  iiab 
manner  in  wludi  the  property  was  veiAed>4ni  thie'|lei!Son>  bebciBie 
entitled;  it  nmst  then  shew  the -ground  ^«]^/w«ieb  the^osit 
iaught  to  grant  the  benefit  of  the  ftimu  suit*  'Thi8'bill«.ihe«gb 
^rtaking  of  the  nature  of  a  aappleitiental  >bUU'4a  wH  an  lad^yitoi 
>to  the  original  bill,  but  taanodier  •erigisal  billiwhieh'^intita 
consequeoees  may  ^^wr  to  itsidlf  the  advantage  of  ^Iheproeeedin^ 
on  the  former  biU.  <Rede8d.Tff.Pl»  11  tte  defiSB4»ijtMtii',this 
bill  would  bhow  that  no  new  tnalter  isdiacoiiered  by4t/»^if 
brought  for  new  matter  dtscotrered  <iilce  tbeaheaiing'  ofi  vye 
eause  before  the  fonner  deecee  ib  signed  atid<ebfCiUed»)tt'm«sttae 
done  by  plea  or  demurmr.    S-Aik^-iO*      >     •    '  -  '  q:'- 

A  supplemental  bill  moy  be  added  lo  a  bill  o€  idiriew.  1  Vien. 
.1 35.  A  decree,  not  si^ed  or  earol]0d,(^can>  be^  ia»pea$he4 iabfy 
b^  a aapplemental  billr  innatitre  ofia  biU^of  reviews^iAOf  ^a 
.  bill  of  feiliew^  3  Alk.  40«  176.  ^  Bat.  auoh  euMkHstf  taltMl 
cannot  be  heard  till  a  petition  of  lebearingf  r^appeu  »>.prastfi^fld. 
•2  Ves.'  596.  ■  If  a  J&ew  person  or  new  uiterest  labioq^^  bdf^ 
^theCoartbr  a  suppkmentalnbiU,  it  ia  open  to  thi^vpai^ilo 
-nakeanyohieetloiifio tiiedeesee vtkk^  might.>have>  been  istdc 
at  the  first  hearing.  3\&r.C.€.39i4  l'V«8».^.:4Qft^  oI«eiMn 
4t  the*  Court  in  necessary  for  exhibiting  anehi  ;sttppleiKiet>(b(y  ,hitt; 
and adepo»t,  which,  With  the  defk»ttupon;i»htaifuigTai^l^«ltriaig 
.  of  thetdecreoi  ^all  'make  up  fiOi.  <  Sucb  ^e(kN«t< wfa^madednsae 
pTQtun^m    1  IUcki>223»  ■  •■  '  y  /  ^       •  •  ...,!''  jj  /£m' 

Jb  this  bill  tiia  Couct  will  giive  leave  torraddrtoihe  im  l%tmi- 

igatoriesi  aoiaaithe  new.  interrogalt^eonthtni^tljiTWJb^fn^l^M^ 

t  the  aiifljplsinenU'  Hare.  69.    If  tMseibeiWi^iroofr/ofjifh^ 

.JoaiiteitinJthsfsvjMileiMntalbkUy  it  Jtttatsb^^soii^sedfc^jiiito^lllie 

i)GmA&all»r.be;£ally«adtmttedobyr^^ndaBt'&i^^        ikm  i^ 

dmainr'toia^aiiipplfiaiwntfelrbb.w^  i^  i^  Ap^m^d^f 

defendant  not  b«il^.aip«it(^  jto  Jliei  #ci90lf^{l^i»>4/i)i«^.Miv 

-matter  arisen.    3  Atk.  817.    A  new  supplemental  biU  may  be 

^dded  in  a  bill  of  review.    I  Vem.  135.    Where  a  supplemental 
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biHbtnK  '6]id  'for  hubiatt'i^i^tme^  ator.a  dietiie,'<<h»<WiRirii«t  (^^pf su 
wan  iRdM«d  to^^isiwwi  but  plointifi/  not  to  mgiy  oe  pmet/gi.  fatu  ^ 

tlMlt  ii2  tSlfmorill^^  This  4iitt>i^  flotiieottscty  ki  orte  to  staW        ^"' 
tlM>«ii*fcJiWMrliiistbeeiii«ie^aiad^nELnd'poflM^^  pei^^^ 

iag  &«•  eiiife;^^  .i^jSi* &  l.fida9:> ^o^'dwEMiifet^  w»s  attodfed •  to  <il 
MpfittiifiiltBl^lHlK  'brDHght  dn  the  gfoipad  of  relevant  creBts -faa^ 
poing  «ii|Mnitciit  iiOB  the»:<MigiaH^ibill/  such  -  cvoits  not^beiiw 
il0MD«d^i«i||icuaj^il»  i»attMtt  a'sttpidbiaeatal  bUit,  viiMi  luch 
•ve(itSib0/nMeriail,  aad'^wete  kueb  «&  to  ^oaonHOn.  an  alteratkni 
in  libtei'ittmitiof  )tlir<M|ieK.^  8»  ^ere^the  bitt  stated  fttcts 
f»boii<  mi^id  bdTODniidlefedt-%y  ihcMastier  under  tke  original 
4edltot.bt)»jAltdJ«8^   Tbft-Ginirt<wili^lo<AL  into  an  origual  bill 
and  aiis<biePto<(nBcertain  ibe/matMaK^^  a  diseoTBiy,  s«ngfat  aa 
itiftleriBl  by  a^bii)pj^meatait<bi&raf  oboovmv,  and  which  ccnild 
soiWiilMttiliBd'iijraanewliMbt^eethe'OrighialbiUv   2  Mad.  37§i. 
Ill'  gvrbig' l8iifd>torffie  a^ao|]|daueatttl  bUl;  on  tiie  ^rowid'of  erix 
dettCMictMivfyHgbsoiVcisdy^^MQC  tirdiBO0¥«  them  forms  aniaw 
fMlieMiidi  M^miMk «{ ilhtf  G^ut tU  »  B^  £c  B;  142.    A  pb^tifl; 
tMdibW'fiSuBgal  billion  bchalfiof  himself  and  olberoreditori^  and 
^^ti^tftct  liiei«e*iiiiid<anodia|[N9nditoir  being  derirons  of  'prow- 
«itiiig^UM^Biiiti^'ih0>«oane  'isitoT^blainiaki  order  that  be  may  b6 
^K^Ubw^lpdffieia  inspleBUBitdJbUii'  if  the  tepHnntstives  •€  ito 
^keateOi4eiMi^^fdr  <Ae>  ttbt  r^veltfa»'alibt  wit&in&linBled.time: 
tbetlrttir  to^bcoflwfedon  ^ftg'ixtmwcBUtiwes.    4  Mad.  392.-  A 
■|Aa]litii|^bQMiiung''bankrapt4  deraadlmt  amy  move  tkat  be  shall 
M<«qta|i{0^iiMblitbtll^or4batAeb^may  be  dismissed.  Bank- 
nipt  having  lost  his  capaciily'li/  sue,  tiu  sait  is,  in-prinomle, 
itellM.    4i*Afod^  171 ;  < The*  tesignees'  of  a  plaintiff  who^  has 
jWte^^rtii»>bt<iiefit^  oft  lAk^  Ibeeiient  Debtors'  Act,  mast/  to  hate 
tbi^  beAe6tr^«r/'tfa4'>stiiti  fil»  a  raopplemeiital  bitt>    4  Yes.  367. 
Biitl4ir^iBtti^49ecdimfig  btinkiaipl;  aftte  oibfaining  a  decree  for  so 
Mtifir«^4MB  ^'^ffyifoimdsf  tiK^Gooit,.  on  bis  petition,  ordered  it 
4p4m  dt^fo^ia  as8i^ee»'withoutB  bill.    2Br.  C.C.  322.    A 
^ilbwv^Mr  afeae^is  not  suffiiienty  hut  *  supplemental  bill  is 
mmmsastft  ouibeiftarnafe  of  a-fomale jilaintf,  where  the  iate- 
mMofiSiA  ^eMads<mudbbe  broughi;  fbrwanl,  anch  as  the  trns- 
Uuk,  ttlid^lBilf' pf'  tbemaniage.    1»  Ves^  161.    If  a  further  dis- 
4B9mf'ftOBtmMetiA9nt'i&  to  be  obtained,  and  ^ebill;  from  the 
«laie^M^fhe^{«oeee#ags,:  cannot  be  amended,  a  sunplemental  bill 
may  be  brought.    3  Atk.  370.    A  supplemental  bill  may  also  be 
bRM^tfHS^  a^ifefthbt'in  tail  M  the  death  of  a  lorm^r  taniht  in 
Hfi^^iiSd^imiitg' under* neir^limitstion  in  mmsinder,  toocm- 
Iitfiitf4lie^«ul«'4ifia  former  leattitin  tikiU  andvto  have  thu^beaefii  of 
iltetpte»etogft'g^  ¥t8«  W.    The  assignees  el  a  bankiapt)  d^ing 
V  b^l^  ditebifged,  and  otbeia  put  in  theiFToom ;  th6  latterto 
•hi«i|t<i£e  ^itiniit  4f'a  aait  inslStuted  bythe< original  assignees, 
4Mai'fi]^'»fli)^l6aM»ta»bitt;    lAOe.  88.571.  . 
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CHAPTER  II.     BUUo{Rwiwr. 

XII. 


When  a  ftuii  heretofore  beceme  abated  after  a  decree  ngned 
and  enrolled,  it  was  the  practice  to  revive  the  decree  by  a  jrab- 
pcBoa  in  the  nature  of  a  tcire  fadai,  upon  the  return  of  which, 
cause  might  be  shewn  by  the  defendant  against  the  revival,  by 
ineiating  that  he  was  not  bound  by  the  decree ;    or  that,   for 
some  oUier  reason,  it  ought  not  to  be  enforced  against  him,  or 
that  the  person  suing  out  the  subpoena  was  not  entitled  to  the 
bemifit  of  the  decree.    But  as  this  process  revived  the  decree 
only,  and  the  subsequent  prooeedinga  could  only  be  revived  by 
biU,  and  the  enrolment  of  decrees  bwoming  much  disused,  it  is 
now  the  practice  to  revive  in  all  cases  indiscriminately  t^  ImU. 
Bedesd.  T.  P.    The  purpose  of  bills  of  revivor  therefore  is«  to 
revive  suits,  and  all  proceedings  thereon,  abated.    They  are  a 
continuance  of  the  original  bill  when,  by  death,  or  other  ciieum- 
stances,  some  parties  to  the  original  suit  have  become  incapable 
of  prosecuting  or  defending  it.    But  when  the  abatement  occurs 
by  death  of  parties,  it  must  be  of  such,  as  were  to  far  materuUly 
eoHcenud  in  interest,  as  to  make  it  neoesury  to  have  their  repre-' 
mwtatioes  before  the  Court  before  the  cause  can  be  finally  deter* 
mined.    A  bill  of  revivor  must  state  the  original  bill,  and  the 
proceedings  thereon  and  the  abatement ;  it  must  show  a  title  to 
revive :  (Com.  Rep.  590.)  and  it  may  be  necessaiy  to  pray  that 
the  defendant  may  answer,  where  an  admission  of  assets,  by  the 
representative  of  a  deceased  party,  is  requisite.    In  such  case,  if 
defendant  do  admit  assets,  the  cause  may  proceed  against  him 
upon  an  order  of  revival  merelv  ;  but  if  he  does  not  make  that 
admission,  the  cause  must  be  heard  for  the  nurpose  of  obtaining 
the  necessary  accounts  of  the  estate  of  the  deceased  party  liable 
to  answer  the  demands  made  against  it  by  the  suit ;  and  the 
bill  in  such  case  preys  that  in  case  the  plaintiiF  shall  not  admit 
such  assets,  those  accounts  may  be  taken :  and  so  far  the  bill  is 
in  the  nature  of  an  original  bill.    If  a  defendant  to  an  original 
bill  dies  before  putting  in  an  answer,  or  after  an  answer  to  which 
eiceptions  have  been  taken,  or  after  an  amendment  to  the  bill  to 
whicn  no  answer  has  been  given  ;  this  bill,  though  requiring  in 
itself  no  answer,  must  pray  that  the  person  against  whom  it  seeks 
to  revive  the  suit,  may  answer  the  onginal  bUl,  or  so  much  of  it 
as  the  eiceptions  taken  to  the  answer  of  the  former  defendant 
eitend  to>  or  the  amendment  remaining  unanswered.    Eedesd. 
Tr.  PI.    An  original  bill  in  nature  of  a  bill  of  revivor  must  state 
the  original  bill,  the  proceedings  upon  it,  the  abatement,  and  the 
circumstances  which  have  occasioned  it,  and  the  manner  in  which 
the  interest  of  the  party  dead  has  been  transmitted.    The  bill  is 
said  to  be  original,  merely  for  want  of  that  privity  of  title  between 
the  party  to  uie  former  and  the  party  to  tne  latter  bill,  though 
claiming  the  same  interest,  as  would  nave  permitted  the  continu- 
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aooe  of  the  suit  by  bUl  of  revivor.    Theiefore,  when  the  validity  OHAPTBR 
of  die  alleged  transmission  of  interest  is  established,  tibe  party  to         xiU 
the  new  Inll  shall  be  equally  bound  by,  or  have  advantage  of,  .....-.^^ 
the  proceedings  on  the  original  biU,  as  if  there  had  been  such  a 
privity  between  him  and  the  party  to  the  original  bill  claiming 
the  same  interest ;  and  the  suit  is  considered  as  pending  from 
the  filing  of  the  original  bill,  so  as  to  save  ihe  statute  of  Timita- 
tionsy  and  any  other  advantage  which  would  have  attended  the 
institation  of  the  suit  by  the  original  bill,  if  it  couM  have  been 
continued  ^  j»ll  of  revivor  merely.    Bedesd.  Tr.  PI.   Harr.  79. 
The  plaintiff  in  this  suit  cannot  dispute  the  decree  in  the  original 
suit,  though  in  some  few  cases  the  defendant  may  do  so.    2  Ves. 
332 ;  but  not  by  answer  :  but  whether  the  bill  require  an  answer 
or  not,  a  defen&nt  may,  by  plea  or  demurrer,  shew  cause  against 
the  decree,  if  for  his  bendit  so  to  do,  in  cases  wherein  it  is  al- 
lowed :  but  even  if  no  cause  be  shewn,  and  the  cause  proceeds  to 
hearing,  the  plaintiff  will  not  obtain  a  decree,  if  he  appears,  from 
his  own  bill,  to  have  no  title  or  right  to  revive  the  suit    3  P.  W. 
348.    The  death  or  outlawry  of  a  relaUnr  does  not  abate  the  suit, 
but  the  Court  will  restrain  further  proceedin|;s  till  another  relator 
has  been  named.  1  Swanst  306.    An  administrator  de  bonis  nan 
cannot  file  a  bill  of  revivor  only,  to  revive  a  suit  by  a  formei 
adminislzator  ;  nor  the  committee  of  a  lunatic  become  so  sinoe 
the  bill  filed.    In  these  cases  an  original  bill,  in  nature  of  a  bin 
of  revivor,  is  necessary,  and  no  new  defence  is  permitted.    2 
Madd.  Ch.  532.    A  suit  wholly  abated  may  be  revived  as  to 
part  only  ;  or  as  to  part  by  one  bill,  and  as  to  another  part  by 
another  bill,  where  the  rights  of  the  plaintiff  are  vested,  part  in 
his  real  and  part  in  his  personal  representatives.    Redesd.  Tr. 
PI.    If  husband  and  vrife  are  defendants,  and  bolh  answer,  and 
the  husband  dies,  the  suit  abates  as  to  tiie  viife,  and  a  bill  of 
revivor  must  be  brought  against  her,  she  not  being  bound  by  her 
former  answers,  which  she  may  abide  by  or  not  at  her  election, 
and  as  may  appear  to  be  most  for  her  interest  under  the  circum- 
stauoes.    2  Vem.  249.    But  if  husband  and  wife  are  plaintiflfs 
in  her  right,  and  the  husband  dies,  the  wife  maj^  proceed  without 
revivor  ;  but  not  if  the  suit  concerned  her  hiheritance,    3  Cha. 
Bep.  40.  2  Vem.  249.   And  where  a  decree  is  obtained  against 
a  man  and  his  wife  who  was  an  administratrix,  and  the  wife 
dies,  the  suit  need  not  be  revived  against  her  administrator,  but 
plaintiff  may  proceed  against  the  husband,  though  he  is  not 
iNrand  to  answer  farther  than  the  estate  h^  had  v^lh  his  vrife. 
2  Vem.  195.    The  death  of  a  joint  tenant  does  not  abate  the 
soit ;  othervrise  of  a  tenant  in  common.    3  Cha.  Bep.  69.    A 
bill  of  revivor  upon  a  bill  of  revivor  lies  until  the  interest  of  the 
thing  in  question'  is  determined,  especially  in  case  of  death. 
Harr.  76.    Where  a  suit  has  become  abated,  and  an  order  to 
dismiis  for  want  of  proseeution  has  been  afterwaids  obtainedi  a 
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in  no  other  insUnce  tftar  decree;  a€efefld!liit  -majr-  ^e^fte*  '^ 
V^n.219.1M.    3  Atk.  €91.     Wlieii  ft  innt  Hbstte-  aA^,jthe 
^aMBe-lMS  beenlieafd,  $t  it  not  neeeMSry  fei^  all  phfhxfllR^'  tbr  join 
iDl^rovivtiof  it :  fwf  oT^lieiantiy  revive,  If  ill  ^^ot -e^ittof . 
S^C.  C.  80.    Aflttit  abatiii^%y«!ie4fta%  t^ilfe  ]^faL^CKtxfl^'i^ 
mvoaI  proceedings  fespectiii|f  edstai  tnBsu^eiifi)^  to  'tbb. 
and  emoOiBf  of  the  decree,  ^le  proper  mode^df  tcvHi 
decteeu  a  bill  «if  revivor.    S  Clia.~Itcp.'07.    WKMr  ct| 
pending  in  the  Home  nl  Lords  i^MtteSi  the  order  l(»  rCN^Sv^  is 
matter  of  courui  and  a  fierit  svmmons  is  Hianeeessary.^ '  -^  '9Ft». 
305.    And  in  a  l&e  case  of  appeal, -and  of  the*  j^idgi^iie  ^h^Bg 
noerred  unttlthe  aocolulls^  in  the  cavoe  ivi^-t&K^V'lt!^  .that 
wu  done,  but  a  party  died -before  the'  appeaf  ^raai'figiii|iMHigbt 
on,  such  apptai  need  nM -be  revived  (6  Bny.P.^l  W^  ^ 
there  had  been  a  regalar  i^svival  of  the  suit  beh>#. .  Wfim;  affer 
a  decree  has^beea  signed  andemolled/aiid  acctmnfe  tij^Efettf,  -bot 
the  costs  net  taxed,  the  snit  has  abated  by  mattkgfe'^  tt^^nAnt 
was  revived  by  fimifaek^  and  an^ider  was' then  cfe^iiliftf  *{br 
taxing  the  costs  of  dke  oiteinal  sidt.  •  1  Dick.  42:    A  in^iin^ 
berevived  fbr  costs  only,  utheitth  ^  decree  bendt^tiiia^llcil,  if 
such  costs  have  been  taaied,  lor  ihey  are  then  becomeajufeiiieiit 
debt.    I  Dick.  63.    And  where  costs  have  been  drdertidTto  be 
paid  out  of  an  estate,  or  some  ted,  -an  enrolment  of  the  tiecree 
IS  not  neceasaiy  to  enable  the  representative  of  adeccMed  p^rty 
to  revive  for  such  costs.    2  Meriv.  116.    3  Atk.  612. '  2  Ves. 
680.    And  the  Court  will  genendiy  favour  tiie  reviving  foi  costs 
untaxed,  if  the  decree  be  in  any  part  wtextcuted,  tain  case  t/f  an 
uecutor  defendant  paymg  money  decreed,  but  not  Ae  coste,  and 
then  dymg ;  or  in  case  of  a  cross  bill  being  dismissed  with;  costs, 
but  an  account  directed  to  be  iakesi  in  the  original  suit,  and  the 
plaintiff  dying  before  the  accounts  were  taken;  2  Ves.  580;    But 
if  one  of  the  parties  dies  before  the  taxation  of  costs  decree  to 
all-  parties  out  of  real  estate,  such  costs  being  a  lien  on  the  estate, 
a  bill  of  revivor  is  not  neceasaiy,  and  therefore  would  not  lie.    1 
Dick.  264.    3  Atk.  772.    A  sum  sufficient  to  answer  the  costs 
of  a  revival  of  a  suit  was  ordered  to  be  paid  into  the  Bank..  -  1 
Bro.  C.  C.  438.    Where  a  plaintiff  dies  after  the  defendant  is  in 
execution  for  costs,  the  defendant  may  obtain  an  order  for  the 

Slaintiff 's  representative  to  revive  within  a  limited  time,  or  in 
efault,  that  the  defendant  be  discharged.  2  Ves.  4^1.  :0b 
abatement  of  the  suit  bv  the  death  of  the  defendant  after  putting 
in  his  answer,  and  a  mrdier  discovery  be  wanted,  the  plaintiff 
may  revive  for  that  purpose*  Bea.  Costs,  199.  If  any  of  the 
parties  >to  a  suit,  plaintiffi  <Mr  defendants,  die,  or  if  a  feme  sole, 
jdamt^,  manies,  regularly  the  suitafalis;  but  an  diateinent  hy, 
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9tli.iSr«KasiQmiji «jBklj bv. the4iatii of tmeh m wnw^ht mate-   chapter 
»By^  ^°^  cmipeniea  in  interest  aa  to  nako  it  neeessarv  to        ^u, 
hum^aiji .  rp|iwiffntati?ei  befive  the  Couit  pcevioiis  to  a  mul  ' 

€ietQ9Bii|9tiiiiM>f  the  cauae. .  Madd«    Hair.  71. 

J!^^  iv^ed  aiut  agaijisfc  isxecisksis,  the  defendants  are  not 
ca^^n^on^ff  an  aficoant,  unJess'  in  caaea  where,  firom  theii 
^rgtlTT^  laaolveiioy  or  fat  other  canaea,  there  appears  reasoaaUe 
'ttff^aypm^oaioii  for  the  saie^  of  the  assets.    Gilb.  Cha. 
,_  '^jpbe  ^sosqeton  of  a  mortgagee  defendant  in  a  bill  to  re- 
)u|)titer  a  deicxee  fer  an  accoont  and  the  Master's  report 
**^1r^  ^^  ^  plaintiff,  after  other  proceedings  had,  has  beai 
oi4^^  U|  give  np  the  estate  to  the  mortgagee  and  pay  his  costs], 
ot:^  ^revhcg  the  suit»  and  have  the  benefit  of  the  decree  for  costs, 
agMii't|t;JM>  plaintiff. .  2  Vem.  296. .,  Where  a  plea  put  in  to  a 
buTeC^aevWor  was  disallowed,  the  qaose  was  ordered  to  be  revived 
w^i<lirt||i.'aabpa»a. .  Bam.  &3«    But  in  a  suit  by  husband  and 
wifoilv  her  amnuij^,  and  she,diesr  and  a  bill  of  revivor  brought, 
Uie  de|uidant  is  entitled  to  a  subpoena.    Toth.    If  in  the  draw- 
iog  up^  ;i.  decree  some  things  are  omitted,  and  after  the  enrol- 
ijieoit  ft  the  decree  the  d^ndai^t  dies,  a  bill  lies  to  revive  the 
mallfiiT^iMnrttedin  Uie  original  decree.    1  C.  C.  37.    Where  a 
defind^l,  after  having  answeied  an  original  bill»  cannot  be 
feiiad  W  j^  served  with  process  to  revive  and  answer,  the  bill 
Qiajr  be  taken  pro  ctmfesio  under  the  stat.  5  G.  2.  c.  25.     A 
ia&ment  waS;  given  without  reyivcur  where  the  defendant  died 
wmlBt  the  cause  stood  for  judgment.  9  Yes.  461.    The  statute  of 
limitations  nms  against  executors  or  administrators,  unless  after 
a  decree. to  account.     1  P.  W.  742.    A  bill  of  revivor  does  not 
liefoK.a  defendant  where  the  sole  object  of  the  bill  is  to  dissolve 
an  injiMu;tion  to  stay  proceedings  at  law.    12  Yes.  311.    Under 
an  oi^  to  prove  a  debt  and  pay  contribution,  a  bill  of  revivor 
may  be  lvoi4;bt  by  a  creditor  coming  in  under  such  order.  1  £q. 
Ca.  Ab.  3.    Neither  an  assignee  (Com.  589),  nor  a  purchaser 
oia  revive,  for  want  of  privity.    1  Yern.  426.  .  Neither  can  a 
devi9ee»  (or  iie  is  not  a  representative  of  the  devisor,  but  in  nature 
of  a  purchaser.    1  C.  C.  74.    In  case  of  abatement  it  is  net 
necessary  to  revive  against  a  defendant  who  has  not  answered. 
1  yein.  30Q^    By  consent  of  all  parties  interested,  the  Court 
may.or4er  money  to  be  paid  out  of  Court  without  reviving  the 
suit.  .12  ^,p^*  399*  Newl.  Harr.  77.     In  all  cases  of  abatement 
eithief  «|^  original  bill  may  be  brought  praying  that  a  parallel 
flprnyp  i^ay  bejm^de,  or  a  bill  of  revivor,  which  revives  all  the 
^b^  therein  before  the  decree  is  signed  and  enrolled. 
}.j§7t.i3A.biU  of  rev^yqr  may  be  brought  either  before 
fi'ii£>  jX  is  sometimes jtOtreMve  only,  and  then  the  suit 
$i|^}|^ld^;ifithoiit  ;inswer*  .%fi^  anpearance,  on  the  plaintiff^s 
^f^^^m''Sf^n^Wt^ii^^^^  *»«»  for  answenng  is  es- 
W%^M:W'W^  J^yh'^i^^^k  vl^w  the  WU  is  to  revive 
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CHAPTER   and  anfirer,  an  attachment  and  all  the  sabaequent  piooesa  of 
XII.        eontempt  may  uMe,  as  on  any  other  bill.    Harr.  77.    The  de- 

'— — — —  iendant  to  thu  bill  must  answer  in  eight  days  after  appearance, 
and  submit  that  the  suit  shall  be  revi? ed,  or  shew  cause  to  the 
oontraiy ;  if  he  do  not,  nor  obtain  (urther  time  to  answer,  the  suit 
may  be  revived  on  mutton  as  iust  above  stated,  it  being  then  pre« 
inmed  by  the  Courts  that  the  defendant  can  shew  no  caqae 
against  reviving  the  suit  in  the  manner  prayed  by  the  bill.  Hnrr. 
80.  But  an  order  to  revive  may  also  be  obtained  in  like  man- 
ner, if  the  defendant  puts  in  an  answer  submitting  to  the  revivor, 
or  even  without  that  submission  if  he  shevrs  no  cause  against  the 
fevivor.  And  though  the  suit  is  revived  of  course  for  want  of  the 
defendant's  answer  within  eight  days,  he  must  yet  put  ia  an 
answer  if  the  bill  requites  it,  as  in  the  case  of  a  bill  seeking  an 
admission  of  assets  or  calling  for  an  answer  to  the  original  bill ; 
ik9  end  of  the  order  of  revivor  being  only  to  put  the  suit  and 
proceedings  in  the  situation  in  which  they  stood  at  the  time  of 
the  abatement,  and  to  enable  the  |»lainUff  to  proceed  accordingly. 
In  gmmrmlt  no  answer  to  this  bill  is  necessary.  Harr.  80.  It  a 
bill  of  revivor  be  brought  after  a  decree,  and  the  plaintiff  do 
not,  after  the  defendant  has  answered,  obtain  an  order  to  revive, 
the  order  may  be  obtained  by  the  defendant.    1  Mer.  154. 

ILL  Bill  of  Revivor  and  Supplement. 

This  btU  is  merely  a  compound  of  the  two  former  kinds  of 
biUs,  upon  which,  in  their  separate  parts,  they  are  framed.  A 
suit  being  abated  by  any  event  other  than  the  immediate  cause 
of  abatement,  the  rights  of  the  parties  are  affected,  so  that  to 
bring  the  whole  bemre  the  Court  a  supplemental  bill  must  be 
added  to  4he  bill  of  revivor.  So  if  any  otner  cause  of  abatement 
is  accompanied  by  any  matter  which  ought  to  be  stated  to  the 
Court  to  shew  the  rights  of  the  parties  and  consequently  to  olitain 
the  full  benefit  of  the  suit,  that  matter  must  be  set  forth  by  way 
of  supplemental  bill  added  to  the  bill  of  revivor.  RedeBd. 
Tr.  PI. 
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CHAPTEB  xm. 

Of  Bills  in  the  Nature  of  Originid  Bills. 

Bills  for  the  purposes  of  cross  litigation  of  matters  already  de-    CHAPTER 

pending  before  the  Court ;  of  controverting,  suspending,  avoid-        XIII. 

ing,  or  carrying  into  execution,  the  judgment  ot  the  Court ;  or 

of  obtaining  the  benefit  of  a  suit  which  the  plaintiff  is  not  entitled 

to  add  to  or  continue  for  the  purpose  of  supplying  any  defects  in 

it ;  have  been  generally  considered  as  falling  under  the  denomi- 

nation  of  bills  in  the  nature  of  anginal  bills,  though  occasioned 

hj  or  seeking  the  benefit  of  former  bills.    Bedesid.  Tr.  Fl.  35. 

lliey  are  of  eight  kinds :   1.  Cross  bills.    2.  Bills  of  review  to 

examine  and  reverse  decrees  »gned  and  enrolled.    3.  Bills  in 

the  nature  of  bills  of  review,  to  examine  and  reverse  decrees, 

either  sgned  and  enrolled  or  not,  brought  by  persons  not  bound 

by  the  oecrees.    4.  Bills  impeaching  decrees  upon  the  ground 

of  fraud.     5.  Bills  to  suspend  the  operation  of  decrees  on  spe* 

cial  circumstances,  or  to  avoid  them  on  the  ground  of  matter 

subsequent.     6.  Bills  to  cany  decrees  into  execution.    7.  Bills 

in  the  nature  of  bills  of  revivor  3  and  8.  Bills  in  the  nature  of 

supplemental  bills.    lUd,  80. 

1,  Cross  Mils  may  be  filed  before  or  after  an  answer  has  been 

git  in  to  the  original  Inll,  or  before  a  decree.  2  Madd.  Ch.  429. 
ut  the  original  bin  must  be  answered  before  an  answer  can  be 
insisted  on  to  the  cross  bill.  If,  however,  the  plaintiff,  after  a 
cross  bill  filed,  amends  his  bill,  he  loses  his  priori^.  Ibid,  A 
cross  bill  is  generally  used  as  a  defence ;  and  is  allowed,  that  the 
party  may  state  his  own  case  more  advantageously  than  he  could 
by  his  answer.  It  is  brought  by  the  defendant  in  a  suit  against 
the  plaintiff  touching  the  matter  of  the  bill,  or  the  facts  set  forth 
in  the  defendants  answer  thereto,  and  for  the  purpose  of  obtain* 
ing  some  necessary  discovery.  A  cross  bill  may  also  be  filed 
to  answer  the  purpose  of  a  plea  pms  darrein  continuance  at 
the  common  law.  Thus  where  in  a  suit,  after  replication  and 
issue  joined,  defendant,  having  obtained  a  release,  attempted  to 
prove  it  vivd  voce  at  the  hearing,  it  was  determined  that  tbe  re- 
lease, not  being  in  issue  in  the  cause>  the  Court  could  not  try 
the  fact  or  direct  a  trial  at  law  for  that  purpose,  and  that  a  new 
bill  must  be  filed  to  put  the  release  in  issue.  Upon  hearin^^  a 
cause  also,  it  sometimes  appears  that  the  original  suit  is  in- 
sufficient to  bring  before  the  Court  all  matters  necessary  to 
enable  it  fully  to  decide  upon  the  rights  of  all  the  parties. 
This  most  commonly  happens  where  persons,  in  opposite  in* 
terests,  are  co-defendants,  so  that  the  Court  cannot  determine 
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cuAP.^£fK.   their  opposile  iotenwU  opofi  ,tbe  b^  ,flre^  ^M  r  i^AmI  j^  -the 
Tt^iiT,        detennmatK^ii  of  tbeir/iotenis^  i». fvecimaiy  V^ a •eoolpl^ti^sleQrBe- 

: In  such  ca«e,  wbeiv  »n  bearing»,,th9.4^fi^ii|l^(ii|ipeaiii4iiiad'  « 

orosa  bill  has  notJ^e^  £l«idt  the  Cwrt  ofmi.4iiweUit^  bUlitf  be 
filed,. in  ordertQ  bripg  the,  |r^ghjb|  aI  aMithe  parl^ibefon^it  ^UljF 
itnd  prpperly  for  iu  decisiDn.    Apda  credits:  jsemipg.  i»  m4oy  ^» 
decree*  and  xequiriog  relief  before  the  Ifta^tsr  in  tis$£ti»g  li|l«io«- 
vesUgatiopsy  may  seek  soch  relief  by  ji,  qcosebUl,  insteadLvJ^tlie 
rehearing  of  the  original  cause.  ISchr  and  Jjtix.  IS?*  iBitf  tbexe 
seems  to  be  an  insunce  in  why:h  |li^  .Ceitrt^contmry.to^  <bfi#lrd 
practice,  will  ^ve  the  benefit  of  %  C|x^  biltto.a  iMendftlNliiipQii 
his  ans«rer  ;  viz.  where  the  original  bill. is  for  e{»Qcific  pg^UifOrf 
ancei  and  he  proves  an  apreeiioevt  di£fe«vent  from  ^at  in6i?tedA>iS 
by  the  plaintiff,  and  mibmits  to  perforna  the  same :.  it^  whicfai^aQe^ 
if  the  Court  decide  in  favour,  of  that, staged  by  defendanty^t  uriil 
decree  the  same  to  be  e;cecuted«  .13  Ye^,  •546,  1^  A^i  $36^ 
Redesd.  81.  n.    A  cioss  bill  should  state  the  otpginal  iiU  n^ 
proceedings  thereon ;  and  the  eights  of  the  pM^  ezltttftttogitbui 
bill  necessarY  to  be  made  t^e  su^c^  of .015990  litjgfLt^iiv  «r  the 
ground  on  which  he  resists  the.filaim  of  jthe.  (daiotiff  in  tkdd»Bgi^ 
nal  bill,  if  that  is  the  objea<)fji^eiCiO¥S  biUU  .Xhis  biU«miMt.i» 
brought  before  publication  is  (P^^ssed  in  the  oipgnal  caus«*ii^ 
not  after^  unless  the  plaintiff  In  th«cr<W panseooinienUt  ta  goittf 
hearing  upon  the  depositions  ^Iread;^ ;pttbli«bed>.be«Ml^ioI  ike 
danger  of  perjury  and  subornation,  if  the  parties  should,  aftw 
pubUcation  of  the  former  deposit^ooAf  ,exainine  witnesses  de  novo 
to  the  same  matter  before  examined  into.    Nels.  Ch.  Rep.  103. 
Harr.  81.    When  a  cross  bill  is  filed,  Ute.«ngiaal  ano-.br^ss 
causes  are  usually  heard  together ;  whi(^  cuniio^  be,  if  ooehiU 
be  filed  after  publi4:ation  in  the  other  cause,  unless  soch.last 
cause  is  heard  on  bill  and  answer.    Cut  if  there  be  croes  ceases^ 
and  publication  be  passed  in  both»  and  one  of  the  plainUftt  ooaiti 
to  serve  a  subpoena  to  hear  judgooveat,  his  ^ause  shall  not  .eome 
on  at  the  same  time  with  the.ot£er»  without .<K>ztaent  of  the  oHier. 
side.    Ibid.  82.    If  the  defendant  in  the  cross  cause  is  in-  ccn- 
tempt  for  not  answering  in  time*  the  proper  motion  is,  to  ealaige 
publication  in  the  original  cause  to  a  fortnight  alter  the.  answer  is 
come  in  to  the  cross  Dili ;  and  it  is  irregular  to  stay  proceedings 
in  the  original  cause,  till  such  answer  comes  in.    I  Atk.  291. 
The  motion  to  enlarge  publication,  in  all  cases  of  a  cross  biU, 
after  the  original  cause  is  procetKied  in,  is  to  be  special,  en  notice, 
(and  so  it  is  now  in  all  cases  by  the  '*  New  Orders."    See  Ck* 
XLII.)  that  the  Court  may  judge  on  the  propriety  of  granting 
such  motion  on  circumstances  shewn  in  support  of  it :  and  such 
motion  is  not  to  be  of  course,  as  where  the  original  cause  is  not 
proceeded  in ;  otherwise,  it  would  be  easy  to  delay  the  hearings 
2  Ves.  36.    In  general,  the  defendant  to  a  cross  bill  cannot  be 
compelled  to  answer  before  the  answer  of  the  defendant  to  .the 
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origM  1^1^  U  toiie  dft.^^ 'If  tile  ^kifiOT  ill ^e  crolM  etuse  sue    CBA¥tER 
cMr||tgeq»'€t^^coiiietapt}^tefei(<a^         ofatam  an  (odtft  ttt  stay        xm. 

iaM«IKlifi^<1l{ioif^tik<ryo^  d^ndantto  tlie  original  •- 

bit  lilit«l<m7'attt^ei^<.<  'B^ndkntf  16  thfe  cross  bill  is  entitled 
ti4te^'tiMdL'iArMft'ft><'>ai]i«e  \»  a&kiver  the  cross  bill,  after  the 
t&fii'if ^4#ittMI(«in|^'  1^  i» ^d.  ' H^tfr.  stipra.  If,  after  a 
cittS'MltilMi^e^liaitt^hi^th^oiisiiiAl  bSl  amend  his  Inll  in 
]Mtiaial'«ttrtieulki,^^axileiide^bfil  is  M  far  a  new  bill ;  and  be 
sWlJbi»(8ou£d  itt^iiaiiv^i^thg  Cross  l^l  '^led  prior  to  sach  amend- 
Miti^^Mlbj0i|il|tiKlrairbe^ntf(]e4'tdiin  answer  thereto;  and  as 
tlie'|UiifMkd>bilU'toiist  Wie^Aitwered  all  together,  so  the  priority 
iiTBodb^icaUMi  ^etsnttnop  b^  lost  as-t6  iht  whole.  2  P.  W.  435, 
2:All&i2Mr8.^'  WherCf  a^«MSb  biH  iras  for  the  mere  legal  title,  it 
««i'iliiMibied'wi^  coaA;  tiOtwithsCaiiding  the  original  bill  was 
cfifttkiAEed^'^befiii^.  i'-l  VeH.  J.  UlS.  An  original  bill  being 
aBlAled<b/tB4  intinBarrisfge  of  tke  plaintiff/  and  not  revived  untu 
iftBt  ti^Ml»l|jit-filed,  Ibiss  its  priority.  1  Dick.  260.  A  ere- 
^^/kt^toitdti^^^liu^T>%  cfeci^;^iind  re(}mring  relief,  which  can- 
n0bteifBdi4»-tieliBa#iiig<'^  original  ^anse,  he  ought  to  file  t 
ciQ|H<bai;  ''llSJ^A4Lr-4»^  Wler^  a  cross  bUi  is  filed  before 
ytlitssmfltiUi'iApii}6n^iait-  bill'  iff  Ifoieett  otrt,  the  plaintiff  in  the 
ariBmtl^'ttli^/4Mi)HlUit  oetiipet'defendant  to  answer  his  bill  first. 
BiUi^KMua'A  «!fOft^%41lis  "a  d^nee ;  and  so  connected  with  the 
a(%iittl^'ttel^ieyi^^iaWta5«  ebnsidered  as  one  cause.    3  Atk. 

'"  1  ^\>  '^^-^or^^' "     ; If;  Biffi  of  Ttevlew. 
>.«jl  »at»il  .fiv>  ,'.1  •/ 

?«MlMf^r^i»iew^<aRre'^refen^  after  a  cause  is  heard  and  the 
dednemsi^ed^i  and  letifrelled,  coAyplsdning  of  some  error  in  law, 
drofaiAite  i^iaiDgiSi'  f^body  of  the  decree ;  or  when  some 
VKmmOiXiist'  ^s-'dk&dMered  ^at  was  tiot  discovered  at  the  time  of 
BAkift^ttltfe4^re^.'  '  TO'  render 'U  bill  of  review  necessary,  the 
d0Mee/uft)ti|flJt  16 'be  itapeflcbed,  *  must  have  been  signed  and 
esMileiK'  ilf  ^«bis>-haiii|iOl'beed  ddne,  a  decree  may  be  examined 
a]idr0vei«edilipOii<«fi|)e^sik)f'>tti)^feinenta<  bill,  m  nature  of  a 
6ittc^-rti»#ii7,i>wh«!«  va^it^^midUf  has  been  discovered  sinc6 
Ae  tfMHMt*  r^^^tki  hKK  4A%.>811.  And  the  term  *' new 
Bftttet^  iiK^iSjies  ftei^#«Sdeace'  of  f^tsput  in  issue  which  would 
BUttttriaOy  diffeee«h«>  jUdgmeM'of  the  Court.  16  Ves.  350.  As 
ald^M6iK>»  sigifedl'akiA«nMUed'  maybe*  altered  upon  a  rehearing 
witboat^liie'afijBi«titfl(^>bf'a4^^of'reMew/  if  there  is  sufficient 
Biiikep«>  reverse ^^aM^krin^-^p|6ti  thefortoer  proceedinpfs,  t|ie 
iin«stK|it3sb^^'«ll%lMde<)ree''inim  be  brought  on  by  a  petitiok^  of 
ittMiirUgi  $he  offiaeMQ€*¥b%'Mm)leinenta1  bill  above  noticed  is 
t»«ii^pw»4bem«(be«  T^BiCl^ldeMsftfned  the  decree  complained  of. 
2t.VM^998/  I  'A^i^VFf^v  -It  U ^itetessary  to  obtain  the  leave  of 
tlMB<}M»t'to  bring  a^sUDjAettienlsd  btll  of  this. nature,  and  the 
line  UUdvil'ii  i^niM^lbr  tiiis  purpose  as  is  necessary  toob* 
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CHAPTER   tain  leave  to  brine  a  bill  of  review  on  disooveiy  of  new  matter, 
Xjiu        ^  beieafter  stated.    But  such  leave  will  not  be  given  if  the  bill 
*        will  be  the  means  of  introducing  an  entirely  new  case  which  the 
plaintiff  might  have  brought  at  firat  before  the  Court,  being  soffi- 
ciently  apprised  of  it  for  that  puipose.    16  Ves.  348.    The  bill 
in  its  frame  nearly  resembles  a  bill  of  review ;  reciting,  as  that 
bill  does,  all  the  proceedings  with  the  decree;  but  instead  of 
praying  that  the  former  decree  may  be  reviewed  and  reversed,  it 
prays  uat  the  cause  may  be  heard  with  respect  to  the  new  matter 
made  the  subject  of  the  supplemental  bill,  at  the  same  time  that 
it  is  reheard  upon  the  ongmal  bill,  and  that  the  plaintiff  ^ii^ 
have  such  relief  as  the  nature  of  the  case,  made  by  the  supple- 
mental bill,  reauires.    Redesd.  Tr.  PI.    If  a  bill  of  review  be 
brought  upon  discovery  of  new  matter,  the  Court  must  be  applied 
lo  for  leave  to  bring  such  bill,  the  plaintiff  first  depositing  fifty 
pounds  vrith  the  Begistrar  to  answer  costs  in  the  event  of  failing-, 
and  obtaining  his  certificate  thereof.    This  application  may  be 
by  motion  or  petition  to  the  Loid  Chancellor,  and  on  production 
of  the  Registrar's  certificate.    The  application  in  either  case  is 
supported  by  an  alfidavit  (to  be  filed  if  on  motion,  or  annexed  to 
the  petition  if  by  petition)  setting  forth  such  new  matter,  and 
that  it  existed  at  the  time  of  pronouncing  the  decree,  and  tliat  it 
was  not  then  known  to  the  plaintiff,  and  therefore  could  not  then 
be  had  or  used  by  him.    But  tiie  bill  may  be  brought  vrithout 
such  leave  of  the  Court,  but  on  making  the  like  depont,  if 
founded  upon  error  in  law  apparent  upon  the  decree,  as  in  case 
of  an  absolute  decree  against  an  infant,  or  the  like.    2  Mad. 
Ch.  P.  638.    And  no  Inll  of  review,  or  any  other  new  bill  to 
change  matter  decreed,  vrill  be  admitted,  except  the  decree  have 
been  first  obeyed  and  performed ;  as,  if  it  were  for  land,  that  the 
possession  be  yielded  up ;  if  for  money,  that  the  money  be  paid ; 
or  for  evidence,  that  the  evidence  be  brought  in ;  and  the  same 
in  other  cases  depending  on  the  decree  alone.    In  case  of  money 
to  be  paid,  the  Court  may  dispense  with  its  payment  on  good  se- 
curity being  given,  or  on  the  defendant  making  a£Bdavit  of  his  in* 
ability,  and  ofifering  to  surrender  to  the  Fleet,  and  lie  there,  until 
the  Question  should  be  determined  on  this  bill.    But  if  any  act 
be  decreed  which  would  extinguish  the  parties'  right  at  law, 
those  parts  of  the  decree  are  to  be  spared  until  the  bUl  of  review 
be  determined.    And  it  is  a  general  rule  of  the  Court,  that  the 
bringing  a  bill  of  review  shall  not  prevent  the  execution  of  the 
decree  impeached.    Harr.  87,  86.    In  this  bill,  no  evidence  is 
admitted  but  such  as  was  used  in  the  original  cause ;  and  it 
4oes  not  lie  after  a  former  bill  of  review ;  nor  upon  a  decree  in 
another  Court  of  Equity.    2  Freem.  172.    On  the  application 
for  leave  to  file  the  bill  when  not  for  error  apparent,  tbir^-five 
yean  acquaintance,  on  the  part  of  the  plaintiff,  vrith  the  matter 
complained  of,  will  have  great  weight  vrith  the  Court  on  audi 
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appUeatioiift.    3  Atk.  38.    And  this  bill,  when  for  error  appa-    CHAPTBB 
lent,  cannot  be  brought  after  twenty  years  from  the  decre»,  not        xill. 

fromits  tnrolmaa.     Ambl.  645.    3  Br.  C.  C.  639,  (n.)    2  Br.  

P.  C.  98.    Bat  it  appears  doubtful  if  this  rule  applies  to  persons 

having  contingent  interests,  and  not  existing  at  the  time  of  the 

decree,  or  under  disabili^.    4  Br.  C.  C.  441.    A  demurrer  to  a 

bill  of  review  was  allow^  because  the  decree  had  been  made 

twen^-seyen  years.     2  Br.  P.  C.  62.    5  Br.  P.  C.  697.    A 

bill  of  review  may  be  also  a  bill  of  revivor  and  supplement 

1  Vem.  135.    17  Ves.  173.    Neither  an  assignee  nor  a  devisee 

can  have  relief  W  bill  of  review,  they  not  being  in  privity.  2  Br. 

P.  C.  107.     1  C.  C.  122.    This  bill  cannot  be  filed  by  a  party 

ia  whose  favour  the  decree  was  pronounced.    2  Freem.  182. 

Qq.  1  C.  C.  53.    Nor  will  it  lie  against  persons  not  parties  to 

tbe  original  biU.    3  C.  R.  94.    Nels.  62.    2  Freem.  148.    On 

a  bill  brought  for  error  apparent,  the  defendant's  mode  of  defence 

>s  to  put  in  a  plea  and  demurrer  3  viz.  a  plea  of  the  decree,  and  u 

demurrer  against  opening  the  enrolment.    2  Atk.  534.    But 

pleading  the  decree  is  unnecessary  if  the  decree  is  fairly  set  forth 

u  the  bill.    5  Bro.  P.  C.  597,  (n.)    The  demurrer  may  be  in 

pwt  allowed  and  in  part  overruled.    Finch  36.    Costs  are  of 

coarse  upon  a  bill  of  review  for  error,  where  there  is  no  error  in 

the  decree.    5  Ves.  609. 

^  hill  of  review,  and  a  supplemental  bill  in  juOwre  of  it,  difibr 
thos :  that  if  the  decree  is  enrolled,  it  is  strictly  a  bill  of  review, 
jvaying  the  decree  to  be  reviewed  and  reversed  :  if  the  decree  be 
not  enrolled,  the  prayer  then  is,  that  the  cause  may  be  reheard, 
in  either  case,  matter  of  supplement  or  revivor  may  be  intro- 
duced with  the  proper  prayer.     17  Ves.  177.    An  erroneous  re- 
^t  in  point  of  law,  drawn  by  the  Court  on  facts  apparent  from 
we  record,  is  a  proper  subject  for  a  bill  of  review  for  error  appa- 
|«Dt  on  the  decree.     2  B.  &  B.  154.    But  a  fact  misunderstood 
b;  the  Court,' and  not  introduced  into  the  decree,  may  be  ground 
for  an  a^p^l^  but  not  for  a  bill  of  review ;  for  the  grounds  of  a 
bill  of  review  are  either  error  apparent  on  the  decree,  or  new 
^vidence  of  a  material  fact,  discovered  since  publication.  16  Ves. 
3^.    Error  apparent,  to  support  a  bill  of  review,  must  be  plain 
^d  obvious ;   as  a  decree  against  an  infant  without  a  day  to 
show  cause;  not  merely  an  erroneous  judgment  which  might  be 
tte  subject  of  a  rehearing.    17  Ves.  173.    It  is  in  the  discretion 
<n  the  Court  to  give  leave  to  file  a  bill  of  review,  and  is  refused 
when  judged  to  be  prejudicial  to  creditors  or  oUiers,  as  well  as 
on  other  grounds.    2  Cox,  3.    16  Ves.  72. 

HI.  Bills  in  'Nature  of  a  Bill  of  'Review. 
,  ^bere  a  decree  is  made  against  a  pefson  who  had  no  interest 
|n  the  matter  in  dispute,  or  not  such  an  interest  as  was  sufficient 
^  fuder  Uie  decree  against  him  binding  upon  some  person 
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Ves.  178.    HedeaLTtw    -•■■.•  »  t  i       ,.  >i  '-.lo-)  ;  . 

IV.  BUU  Impeaching  Decreet  on  the  Ground  of  Frauds 

A  decree  fraudulentlj  obtained  may  Be  imj^c^ed  '1>y'  qtir 
pntl  bill  without  leave  of  tlie  Court;  the  l^ad  usefl  ti^l'llale 
principal  pobt  in  issue,  and  to  be  established  by  pfoot.l^fore  ^^ 
decree  can  be  investigated.    And  where^  a  decree  lias  be^  iio 
obtained,  the  Court  wiU  restore  the  parties  to  the^  former  uttikf' 
tion,  whatever  their  rights  may  ^.    Rede^.  Tr.  PL'  ^l^^^nifes; 
cases  of  direct  fraud  in  obtaining  a  decree^  it  seems  xh  liavifelSe^ii" 
oon^dered«  that  where  a  decree  nas  been  made  aga^t)a  truitbb., 
the  cestvi  que  trutt  not  being  befote  the  Court^  and  ^e  tnis^^  £00^' 
discovered,  or  against  a  person  who  has  made  some  fxmye^ihb^ 
or  incumbrance  not  discovered^  or  where  a  aetree  has1>6en  niade 
in  favour  of  or  against  .an  heir^  when  the  ancestor  has 'lif'^uft 
disposed  by  will  of  the  subject  matter  of  th^  Suk  ^  the,ci^6ealr, 
ment  of  the  trust,  or  subseq^uent  conveyainqe,  .or  xncuinbranOes^ 
ought  to  be  treated  as  a  fraud.    Kedesd.  Tr.  ^1.    Also,  ihat 
where  an  infant  conceives  himself  aggrieved  by  a  decree,  he  is  not 
under  a  necessity  to  stay  till  he  comes  of  age  before  he  seeks  re- 
dress, but  may  apply  as  soon  as  he  thinks  fit ;  nor  h  he  bottnd  to 
proceed  by  way  of  rehearing  or  review,  but  may  impeach  the  for- 
mer decree  by  an  original  bill,  in  which  it  will  be  enough  for  him 
to  say  that  the  decree  was  obtained  by  fraud  and  collusion,  or  that, 
no  day  was  given  him  to  show  cause  against  it.    1  P,  W.  736. 
Where,  after  a  decree^  an  alteration  of  circumstances  makes, 
an  original  bill  necessary,  in  order  to  have  the  benefit  of  the  de- 
cree,  such  bill  opens  the  decree,  aiid  the  defendants  are  at  fi- 
ber^ to  controvert  it.    Pre.  Ch.  134.    2  Vem.  409.^  2  C.  T^. 
127.    A  decree  cannot  be  impeached  collaterally  in  anbtbier 
cause.    4  Ves.  446.    T^bd  Court  will  not  set  aside  a  decite^ 
against  an  infant,  on  a  bill  for  fraud,  if  not  fraudiilent,  though  liot' 
in  every  respect  so  equitable.    1  P.  W.  787.    lii  a  decree  ^ 
foreclosure,  though  an  infant  has  a  d^y'to  show  cause  agaii^^  the 
decree  after  he  comes  of  age,  yet  he  is  not  to  go  .iuto'the'sidrauni 
nor  entitled  to  redeem  the  mortgage,  but  'pniy^llowed  ip  shdw 
error  in  the  decree.    3P.  W.  352.     Where  in  improper  dectte 
has  been  made  against  i^  infent  wUhou^  acttt^ljfrattd,it  ought  to 
be  impeached  by  original  bill.    2  Ves.  232.    And  when  a  (|e- 
cree  ^9^s  been  made  by  consent  fraudiltentty  obtained;  th^^^^^U^ 
grieved  can  onl v  be  relieved  by  oridnal  .bill.   '  Aiiibl;  '^^', '   . . '  ^^' 
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TheM.  bilU  ^arejaUo]««d,l]ii)ui9r.Bpiif i|U^f:^!J«^l^ 
in  a  case  of  foreclosure,  where  the  Court,  upon  this  bill,  has  en- 


sir  jnuGDiXL  aud& 


!X 


i^be  nS^K  ifot^^nSi/im 


-*" 


MBtwe 

■.H&Mfll 


«W*i 


CbatEU 

,yl..Bi!l».tooiTTy  DfWMj  into  Extcutinn., 

^  'uQ  ffDioitiin^  {arm  other  caus«s,  m&og  it 
'  6  Wfi*^  '"to  eisculion  withoat  the  ^limet 
,g,jt.  '  y^Ba-  R^.  123.  2  Vera.  409.  It  ee- 
)p'  ^t«^, 'where  Che  parties  liaviog  neglected  to 
-  ^TO^  their  rights  under  it  become  so  em- 
^'i»m  Ment»,  diat  the  decree  of  the  Court  ii 
u|i,^)^.K(tle  tbem.  It  maybe  exhibited  by 
1,'jpr  dwpiiee  under  aay  party,  to  the  originu 
''(KlW  ?r  ''""'^  iDlereat,  or  unable  lo  nbtain 
'mit  ti^tila  tiir  the  decree  ia  carried  into 
[i  ^tt  A>jlH>  .BJoi^hl  )if  01  againu  a  peisnu  claimtDe 
[jfa^&^itW4e<;(ep.  lCh.CB.23l.  SP.W. 
TJtJf^-M.,  t:&  Court  in  these  tases  WDerall^ 
^,(.^[>d| Jojes  notVanr ibB  decree;  but  under  para- 

._. — L.-.-r,..   "(Hies  considered  the  direction*, 

talei  uul  has  even  reruaed  to  en- 
W;  Redesd.  Tr.  PI.  If  a  biB 
a  toiler  decree,  plaiatiET cannot 
rs  ,m  issue  in  the  former  cause  ; 
iiay  ^kamine  tlie  justice  of  the 
(be  cause  wherein  that  decree  is 
'a,  43.    But  in  other  casea  ibt 


appeal, 


ought 

I.  aVesjliaa,  6  Bro.  p.  C,  395. 
ig  also  be  bought  to  carry  iDto 
infefior  tlourt  of  Equity,  if  the 

equal  ><•  the  purpose.  1  Atk. 
>.  in  general,  partly  an  original 
re  of  an  original  bifl,  thongii  not 

it  is  likewiu  a  hill  of  reviior,  or 
he  frame  of  the  bill  varybg  ac' 

r»^Bttt«/'S<itMr; 

ji^terest  is  nat,deierBU'ieil  by  his 

^RinuiJDii  of  hist  interest  that 

WD'eatilled,  may  be  litigated  in 

te<:Mt'af>Ob«Uei<r,  n>Ui4lM0MeioCB'dmin,  t^mititDol 

pomitled  to  be  coDtinnedby  aUUaf  rerivor.     An  original  bill, 

a^D^wUtlrfiv'tillsAliy  b»i'lili|ftud,  mm  h«  filed;  and  this 
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CH  APTBR  bill  will  M  far  have  the  eflect  of  a  Hll  of  revivor,  that  if  the  title 
XIII.        ^  ^  representative  Rubstitutecl  by  the  act  of  the  deceased  party 

^— — ^-^^  is  established,  the  same  benefit  may  be  had  of  the  proceedines 
upon  the  former  bill,  as  if  the  suit  had  been  continued  by  a  bill 
of  revivor.  Redesd.  71.  The  bill  is  said  to  be  original  merely  for 
want  of  that  privity  of  title  between  the  party  to  the  former  aiKi 
the  party  to  the  latter  bill,  though  claiming  the  same  interest  as 
would  have  permitted  the  continuance  of  the  suit  by  a  bill  of  re- 
vivor.   Ibid.  97. 

VIIL  Bills  in  ihe  nature  cf  Supplemental  BilU. 

If  the  interest  of  a  person  suing  or  defending  in  his  own  right, 
wholly  determines,  and  the  same  property  becomes  vested  in 
others  not  claiming  under  him,  the  suit  cannot  be  continued  by  a 
bill  of  revivor,  nor  can  its  defects  be  supplied  by  a  supplemental 
bill ;  but  an  original  Inll,  in  nature  of  a  supplemental  bill,  will 
obtain  the  benefit  of  the  former  proceedings.  This  bill,  though 
partaldn^  of  the  nature  of  a  supplemental  bill,  is  not  an  addition 
to  the  onginal  bill,  but  another  original  bill,  which,  in  its  conse- 

auences,  may  draw  to  itself  the  advantage  of  the  proceedings  on 
le  former  bill.    Redesd.  Tr.  Fl.  99. 
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CHAPTER 

CHAPTER  XIV.  XIV, 

Amendment  of  Bills. 

Pleadings  in  equity  are  not  considered  with  that  strictneis  aa 
pleadings  at  common  law  are  ;  and  it  is  laid  down,  that  advantage 
cannot  be  taken  for  mispleading  or  want  of  form,  if  the  substance 
of  the  matter  be  sufficiently  disclosed.  An  amended  bill  is  consi> 
dered  as  an  original  bill,  inasmuch  as  it  is  but  esteemed  a  conti- 
nuation of,  or  addition  to,  the  bill  first  filed ;  and  both  are  reckoned 
bat  as  one.  If  the  plaintiff  conceives,  from  any  matter  offered 
bj  defendant's  plea  or  answer,  that  his  bill  is  not  properly  adapted 
to  his  case,  he  is  allowed  to  amend  his  bill.  2  Madd.  Ch.  368. 
2  Coz,  50.  Amendment  is  occasioned  by  some  necessanr  altera- 
tion, or  the  insertion  of  new  matter,  which  skouid  and  which 
wuli  have  been  in  the  bill  when  first  prepared,  had  the  plaintiflb 
been  aware  or  sufficiently  informed  of  facts  disclosed  by  defend- 
ant'i  answers ;  whence  arises  the  necessity  of  amending  the  bill 
by  deahng  with  those  fiaicts  as  may  appear  advisable ;  but  such 
new  matter,  although  diecavered  since  the  filins  of  the  bill,  must 
^  bave  happened  since  its  being  filed,  for  otherwise  such  new 
matter  most  be  the  subject  of  a  eupplemental  bill.    Harr.  Ch. 

If  any  oversight  in  a  bill  is  discovered  which  requires  an  amend* 
ment  before  the  defendant's  answer  has  come  in,  the  plaintiff 
B|ay,  upon  motion  or  petition  of  counef  either  amend  or  dismiss 
ue  bill ;  but  if  defendant  have  appeared  and  taken  a  copy  of  the 
bill,  the  bill  cannot  be  dismissed  without  payment  of  costs  to  be 
tued.  Harr.  Ch.  Pr.  The  Court  refused  an  application  to 
amend  after  answer  to  a  bill  of  discovery,  by  adding  a  praver  for 
i^tand  as  the  plaintiff  might  be  advised,  without  prejudice  to 
ininjonction  already  obtained ;  and  the  Court  also  leinsed,  with 
CMU,  a  motion  to  amend  for  the_pttrpose  of  making  a  party  to  an 
*Si«ement  a  plaintiff.  1  M'Lel.  Rep.  608,  517. 

Amendments  of  a  bill  can  only  be  made  on  application  to  the 
Coort  for  leave  to  amend,  which,  whether  of  ooiirse  or  not,  may  be 
Huer  by  motion  in  Court,  or  by  petition  at  the  Rolls.  The  former 
inode  may  be  adopted  in  term  time  or  at  the  seals ;  the  latter  at 
<w  times  more  usually ;  though  it  may  be  constantly  used  as  the 
pMt  speedy  and  nerhaps  convenient  mode ;  and  the  application 
u^  either  way  is  of  emtne  if  before  replication,  and  except  in  the 
^  which  will  be  presently  noticed.  When  the  order  to  amend 
bM  been  obtained,  it  is  taken,  with  the  draft  of  the  bill  as  already 
^^fioM  by  counsel,  to  the  plaintiff's  Clerk  in  Court,  who  makes  ^ 
««i«coid(vis.  the  bill  filed)  agreeable  thereto,  if  the  amend- 
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xvr. 


New  Order 
XIV. 


Cottt. 


whkk  tk^  amnOft  if  iMtt«nMite^j|wo'Cb««c«y|i(^liod  df '^4(j^ 

Md  oot  be  tBitaagfioneA,jaJkBK^irmi>f0$qutnte^^2jnt^^ 
oUieradaBr^  liteerd  it/tMy/much  detod'to^bd  {dlow^d>t»^i^ftkifAitt' 
on  the  file ;  and  if  bo,  it  most  be  re-enerossed,  -and  iuaKt^t^Hi 
tbe  MrigMiid  bdl,  ihm  fiDnBiug  one'-nttMV  toi  >dM  afi«kk.  If 
tbe  awendaMBt  leqcined  coosistn^nWof  sdtt^-tnktlei'tfi^  be^^mh*' 
ted,,  the  :anMidaient  is  made  bf  tw^Slork  My^Oottii^Mi^^fttl^ 
through  the  matter  to  be  so  omitted  with  Ik^  p«ftv^  ^Wk^tf^fitf^ 
biUia  its  amended  stateis  idhimtAdff  i^^^Ml'f»laeintiflf^>0^rk 
in  Cmiri  to  be  fiU^  tka  ovder  to  vwnd^ttt^'  bcJlcftii^ftlK^siNci^ 
time.  •    • '•tn-..;    "-  "   ii.'.-'   '.:'  jl  i»:'/ 

Bt  the  XlVithof  te  J^estf  Oniera^^  AmUv  1839,  )^  ^ff^ifil 
lected,  '<  thai  every  oider  ia  aniend  4i|w>biUi  ^IT'OODMfr^ttil/ 
undeartdcing'bf  the  piaiqttff  to  amend  4h^  bill  Witliift  Amw  <#!»&&# 
Cipon  the  date*  of  .the>«der>  and:  in':iifefa«kpilkief^  ^tfdi  >drA^ 
shall  become  void,  and  the  cause  shall,  as  far  as  TehXt^^k&^iiiif 
motion  <to  diMMsi  the  biU  •  for  want  ofopMiMdddnV  4mik\  ifh  *  ihe 
aamestt&atiovasif:siiiehieMlerliad.<ne(lboMr'itlfldeJ''^    '>  '''^^  ^>'- 

Whether 20»4 costoare^th .be  yad>by'ptenat|ff td^titfac^ 
not/on  the  amendmeBbdif  tbe,bin  ;:«iid  iffaeHketa  fresh'Mb^eemt 
be  to  be  issued  or  not;  will  apMr-ltDBL  some^  0^  tli{e'']Mwkieiil 
points  bireafter«taittd,.^.iMI«nttt»ialMhd^^bi^*{^IH^ 
Mom  theidateda&tAi»oppiafii(£;<(the^:iMrd«f\»ill  flietoP<sti!PW 
of  nourtfv  ^aa4  without  payuent  U  eoits  «ria  fif^^Obj^k  f^^ 
served.  Tho  saaB  dso  (•;ei'withMA;iG»stso#(fidh'ihbi|poeS^^ 
if  the  application  for  leave  to  amend  be  after  appelMi^c^/%m 
b6fo»iluDdetedBat4iwlak»tai:£oate«^^«(/#telM»J'^^'^  if 
the  >appttcaih»  be  i^  def(a»ini«V>aM^a!iad0»/<iaM  afl^fil^ 
office  copy  of  due  bill  faas'been  takan  ty  hjui;  tiiHrlteflM^  hig^hiti^ 
pttt  in  faia  Answer ;  then*  si  &ish  ii4jpaAij»  must  be^  sel^^^  but-  viio^ 
eut  pamnt^foMiSfon^thettenis-el  tbe'plH»fitMy  am«>d4^flft 
defindaiat'B  officn  cow^  and'idBo  '4i0»¥eaiiMt^^  an  ^hrt^  S'^ 
amendflnents.  In.Mnk'basiialsd  thtt>pMhtii^»'Ct«l4L9Ji^e^ 
Gidbiiina  the  dirfeadaat^(Gtei*;'ifi  CkWM'l»^hik  ^^ 
the  former  to  'anaod/and  erhieh  th^itofeddiuft  h'  bound 
ittlbrtlMliHirpese.  When'tli»«p^lkaiM«td'iiiDiMiA  is^i 
filing  of  the  xiefBQdaht^s  «K|niM^,  tmd  >th«p  ^(H^tm  ^^i^mim 
amtwm  to  the  atbeodnnentsr^thenv^atthAugb'tlie^^i-^ls  slRFW 
eounti,^*'Uik  on  tito  «ivmiP't>f'''th«^1^lsnBf'^' payinek^-^ 
fendant  of  the  20i.  cotU,  and  a  fresh  subpaitA'  to  beriKsi^lHil 
served:  for  it  i»4fcMiedasid«Mdbttf  bt^tt^frnnfffU^^^^'-'^^i^'m 
all  casefttwhe^^hibpoeM^ctor  to4teding«dl,i(^  i6' by^ttitf'XSStpr 
tbe  Ifcfw/Oirien^iraotedj  *i^«Cia4fViQ«««nilb«peHf4i1h  Gbi#f  of 


New  Order 
XX. 


service. 


1 1'*^' 


'l>    Un.''.  ^>vt{ 


Andefondantu0Mi  of  tfah  jarinU«itioB'liavtog  'ani^vbfed'^al^ri- 


gmaX  faiU»aBd,^  jiimn^^htrir  fUBeodimm,  the  lecvkse  oftiMf   caAFTEft 
mktpaam*  t>o  jt4p|>««r  iMd  imwet  ths'ineixka  bill  on  the  Olerit  In        xiv« 
Cmtin  the  ofi^9LBait».i»  net  ^oed-  service  am  ike-  deieaAunL  -i 

2,  C€|K»-9^<  B«%  itia  ellierinse  where  e«4kfeiidftBt  eat  of  ^ 
jiia^^^BtioA  hBd!fi^p(laicdgTV#i»»  (vini  irathont'tohpaitia,>OB  twe 
mnfjoiwu.i:^  Yes*  .,  ^  -i-  •  -   ^ 

^  If  ^  ^s  a£|c|Niieiiei^  heemended.  bjr  adding:  a  dBfendatut  eidjs 
^..  <9ii0i«alj  dAfmdant.  lDa5{:7put  in  m  ftuther  aiBMrer  ^fulii, 
TJAwfih  M.^aneiPti'BJt^eB^tbetBmBnded'batt  nof  riitain  tune  to 

.  .3^^«hliiM»MlMia«nireiblifae  jiaiatiff'e4)itt  andihe  plmtiff 
t^|ii^,aln|ginlh^jt»Rh0^^hff«e<^l^w  nammmi  fjttni  the  dewndatat, 
and  at  the  same  time  amends  the  defendant's  otfice  copy ;  "the 
dfiendaitt  htt'  fi^lieitheka»ie^  chiyirfnim  the.ameHdaent  4nd 
Mn4Wi<pyct{fTgfe  bia;  c»fiy  llo  his  derktit  Conft  to  ensw^the 
»ff»«dTOW> iC;Awi7illink.plD|^»a]id the phdntiiF  cannot  tejifa  to 
f^idefi0Q^94i9r^fWsi|qKt4totfithBCX{ns*mn  of  the  eight 'derpe. 

:.'.  if  ^  [4iiMiti0'.iafter>«Mi9rer  amends  his.  bill  by  adding  a  par^f, 
and  files  a  new.<mgrQieneail'Qf  »>hi8  •hitt  without  an  onder,  and 
^il^tfowbmi'^fiwtaf^to  ther  amended  daUr  the  phdntiff  NRriU 
^  ntUwol.  Ifi  anNidiiNS'ittit  biU»  emendiBg  the  office  copy  of 

<y9km^  MemUofc^has  ^agtrmtd,  and  the  nlaintiff^has  taken 
%ms(fti»T^,1»  the  anawer^And  then  moved  to  Miendy  tiuehaa 
a|ip||ci^ti«Or'Alist  be  epecial  with  -Dolii»v  •and/  tho  pkuaaiaS  wmM 
8t%te,  j^f  rt9 ,  W  ( made  -  mfiuMt  preiudice  to  Hm*  exceptions.    4 

}  A'plaJjUifiHtvia^  nafefBcd  rdeiendajitliTafleirar-for'iBeQffio 
9ipf^j  a|4.  pevdisi^  'the^  rtfemoUEfrobtaiiied  aa  eidev  to  emend 
^bijyt  ^^i^titt  WK»taiachaiged  with  eUsliv:  Old* 

\|f  ^ipls^fottf&aiiie^.Moeptiiig  tothe  defertdant^  naaw^i  ata^ 
th^eMjI^lls  Iwiiig  «»thdt  iUeiiBd  or  snhmtttedi^a,  wishes -to 
^ifK^  i^  hiUt.hfxlBAir  ,as  of  atnnf  obtain  ^an  ;teder'lo'h»  at 
WiWtf  il^iKHMetd'lis.hi&i:  and  fo«  the  delBodanl  to  anawnr  idle 
u|e|id99e9)(Rjandfeif«|>lii9iiS  at. the  itoier liilie»;0]k>  adsendlag  tb» 
i^6Mm%*f^if^f*o^  )9iii^»/wjm»sidg:fcie'Mwj«Bm8aBieDt'^^  iNt 
{nmma^t-i  l&)]^ui:o«dei^wlU  net  be  igrfthted  ifr^  defcnAuie 
avswpae,-^  i^fi^qptipq^Mbfe  the  pkuntiff'^r^idbr  M  amend  ig 
W^4m  Jl'yeii.^i  :;)it.liKc)kteesothepl^inliff^otderimny^ 
^l>«fg9^:«fifih^'<^<M^antins''nQt'eh^      .to  nnswes  the 

;j4#(^ntiff,wsMlilUftwed  lo  alnei^.  after  aaiwes,  wilbtot  ^ceju*' 
WBj^)e»a^twnii  bjr  JWflwig^ 

1^^199  iifijj«|!?j«>iHjea«8ei,fwbe»'te^  injonctioii 

imt|l!»i«>^^<i^1<vam^^  ^"^' 

have  been  disposed  of.    2  S.  &  L.  515.  '  .  j  "   j^^^  Onier 

.  i?Sil>«^l(MJ^o|tfMfe{reiib9ftto  bBABuitiBidirected,      XIII. 
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CHAPTBE  that  "  the  plaintiff  shall  be  at  liberty  before  filing  a  replication, 
XiT.  to  obtain,  upon  motion  or  petition,  without  notice,  one  order  for 
■  leave  to  amend  the  bill ;  t>at  no  further  leave  to  amend  shall 

be  granted  before  replication,  unless  the  Court  shall  be  satisfied 
by  affidavit,  that  the  draft  of  the  intended  amendments  has  been 
settled,  approved,  and  signed  by  counsel ;  and  that  such  amend- 
ments are  not  intended  to  be  made  for  the  purpose  of  delay  or 
vexation,  but  because  the  same  are  considered  to  be  material  to 
the  case  of  the  plaintiff;  such  affidavit  to  be  made  by  the  plain- 
tiff, or  one  of  the  plaintifis,  where  there  is  more  than  one,  and 
his,  her,  or  their  solicitor,  or  by  such  solicitor  alone,  in  case  the 
plaintiff  or  plaintiff,  from  being  abroad  or  otherwise,  shall  be 
unable  to  jom  therein ;  but  no  order  to  amend  shall  be  made 
before  replication,  either  without  notice  or  upon  affidavit,  in  man- 
ner  herein  before  mentioned,  unless  such  order  be  obtained 
within  six  weeks  after  the  answer,  if  there  be  only  one  defendant, 
or  after  the  last  of  the  answers,  if  there  be  two  or  more  defend- 
ants, is  to  be  deemed  sufficient."  Here  may  be  noticed  the 
former  practice  by  which  a  plaintiff  was  permitted  ad  lilntum,  to 
withdraw  his  replication,  and  amend  his  bill,  which  sometimes 
was  used  more  as  an  engine  of  vexation  and  delay  to  a<lefendant, 

New  Order     than  for  any  other  purpose  :  but  now,  by  Order  A  V.  of  the  "  New 
XV.  Orders,"  of  April  1828,  it  is  directed,  *'  that  after  a  replication 

has  been  filed,  the  plaintiff  shall  not  be  permitted  to  withdraw  it, 
and  to  amend  the  bill,  without  the  special  order  of  the  Court  for 
that  purpose,  made  upon  a  motion  of  which  notice  has  been 
given,  the  Court  being  satisfied,  by  affidavit,  that  the  matter  of 
the  proposed  amendment  is  material,  and  could  not,  with  reason- 
able diligence,  have  been  sooner  introduced  into  the  bill." 

New  Order         And,  by  the  XlVth  Order,  it  is  directed  that  every  order  to 
^^^*  amend  shall  contain  an  undertaking  by  plaintiff  to  amend  the 

bill  within  three  weeks  from  the  date  of  the  order,  which  is  other- 
wise  to  be  invalid ;  and  the  cause,  so  far  as  relates  to  any  motion 
to  dismiss  the  bill  for  want  of  prosecution,  to  stand  in  the  same 
situation  as  if  such  order  had  not  been  made. 

New  Order         And,  by  the  XlXth  Order,  it  is  declared,  that  whenever  the 
XIX.  time  allowed  for  amending  any  bill  would  expire  in  the  interval 

between  the  last  seal  after  Trinity  Term  and  the  first  seal  before 
Michaelmas  Term,  or  between  the  last  seal  after  Michaelmas 
Term  and  the  first  seal  before  Hilary  Term,  such  time  shall 
•extend  to,  and  include  the  day  of  the  general  seal  then  next 
ensuing. 

An  application  by  a  plaintiff  for  leave  to  withdraw  his  repli- 
cation* and  amend  a  bill  filed  in  that  term,  the  object  being  to 
taw  the  billi  was  granted  on  payment  of  costs,  and  undertaking 
to  amend  in  a  week,  there  not  being  much  previous  delay.  1 
M'Cleland,  Rep.  508.  Where  a  plaintiff  wished  to  amend  his 
bill  by  charging  a  new  ^lefendant  as  administrator,  therefaj^  in 
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eftct  making  a  new  party,  the  plaintiff  obtained  leave  to  amend   CHAPTEE 
in  that  way,  after  replication,  and  without  withdrawing  it.    2        xtv. 
Dick.  768.    But,  in  another  case^  the  Court,  at  the  hearing,  re-  ■ 

fused  an  ap^ication  to  withdraw  replication,  and  amend  by 
aiddin^  parties,  when  it  would  have  the  e£kct  of  suppressing  the 
depositions  in  the  cause.    Bam.  222.    After  plea  or  demurrer 
filed,  a  plaintiff  may  amend  on  payment  of  20s.  costs ;  and  if  he 
obtains  his  order  before  the  defendant  has  obtained  an  order  for 
arguing  the  plea  or  demurrer,  it  is  on  payment  of  those  costs 
only :  otherwise  the  plaintiff  must  first  pay  the  costs  of  that 
order  also,  but  may  then  amend.    This  is  ot  courte,  and  on  the 
application  it  must  be  stated  that  the  plea  or  demurrer  is  not  set 
down.    1  Ves.  J,  448.    After  a  plea  set  down  to  the  defend- 
ant's bill,  the  bill  was  allowed  to  be  amended  on  payment  of 
2Q(.  costs,  besides  five  pounds  for  the  plea,     1  Dick.  358.    A 
bill  will  not  be  allowed  to  be  amended  after  witnesses  have  been 
examined,  unless  only  by  adding  parties,  and  then  on  good 
cause  to  be  shewn  to  the  Court.    Harr.    And  if,  after  publication 
has  passed,  and  before  the  cause  has  been  heard,  the  plaintiff 
amend  his  bill  by  adding  new  parties,  the  cause,  as  to  such  par- 
ties, can  be  heard  upon  bill  and  answer  only.    Ibid.    Nor,  after 
pablication  has  passed,  and  the  cause  has  been  set  down,  can 
a  bill  be  amended  in  any  other  respect  than  by  adding  parties 
only :  a  supplemental  bill  is  the  proper  course  for  bringing  for- 
ward any  new  charge  of  material  facts  to  be  jput  in  issue.    3  Atk. 
370.    Harr.  61.    Leave  was  given  at  the  hearing  for  the  cause 
to  stand  over  for  want  of  parties,  with  liberty  to  amend  by  adding 
tlie  necessary  parties,  the  plaintiff  paying  the  costs  of  the  day  :  * 
but  it  appears  uncertain  whether  the  defendant  is  entitled  to  costs, 
^^^'^  he,  by  his  answer,  states  the  fact  of  the  want  of  parties. 
3  Madd.  393.    In  a  similar  case,  the  leave  to  amend  was  limited 
to  a  given  time,  or  the  bill  to  be  dismissed.    2  Dick.  498.    In  a 
^it  revived  by  the  representative  of  the  original  plaintiff,  tfaie 
Pontiff,  in  such  revived  suit,  may  amend  the  original  bill  in  the 
same  manner  as  the  original  plaintiff  might  have  done.     1  Dick. 
98.    An  amendment  ^ommg  necessary  after  issue  joined,  the 
plaintiff  was  ordered,  on  motion,  to  amend  within  a  fortnight,  or 
the-  bill  to  he  dismissed.    5  Madd.  30.     A  plaintiff's  evidence 
being  necessary,  and  defendant  refuaing^  to  consent  to  his  exami- 
naUon,  the  bill  was  amended,  on  motion,  by  making  that  plaintiff 
a  defendant,  on  terms ;  viz.  of  plaintiff's  paying  defendant  s  costs, 
amending  his  oifice  copy,  and  requiring  no  further  answer.  1  Ves. 
J>U2.  Similar  leave  was  given  to  amend,  by  striking  out  the  names 
of  two  plaintifis,  in  order  to  obtain  their  eviaence,without  consent, 
but  ttpon  giving  security  for  costs.    6  Ves.  145.    And  without 
^H  secanty,  when  the  plaintiff  to  be  struck  out  was  a  bankrupt. 

*  What  they  are,  see  ante,  p.  26. 


On  terms. 
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3  Cox,  803.    Letv«  to  tntiid  by  addiag  rartiM  ii 
introdactioii  of  facts  coniequentiai  upon  such  ameiidnieiit. 


Injanction 
cause. 


New  Orden 
XXIX. 
XXX. 


the 
12 
Ves.  65.    In  caw  of  tmeiidiiieiit  by  adding  partien»  when  the 
tmendment  consisted  in  striking  oat  several  charges  which  had 
'  led  the  parties  necenarily  to  the  examination  of  witncaoca,  the 
Court  on  application,  ordered  such  chaiges  to  be  restored,  that  at 
the  hearing  the  Court  might  be  enabled  to  give  the  defendant  the 
costs  occasioned  by  that  part  of  the  bilL    1  Dick.  1 10.     A  bill 
cannot  be  amended  in  a  part  wherein  it  has  been  disaiisaed  upon 
the  merits.    2  P.  W.  402.     If  a  cross  bill  be  filed,   and  the 
plaintiff  in  the  original  bill  then  (even  after  obtaining  time  to 
answer)  amend  his  bill,  he  loses  his  priority  of  suit,  and  his 
right  to  have  an  answer  before  answering  the  cross  bill.     2  Cox, 
371.    Yet  Uie  proceedings  in  the  original  bill  will  not  be  stayed 
for  the  answer  to  the  cross  bill  vrithout  an  order.    2  Mad.  3^2. 
A  bill  amended  after  answer  is  considered  as  an  original  bill,  and 
the  plaintiff  not  bound  by  any  offers  made  by  it,  nor  defendant 
by  any  admissions  in  his  answer  to  it.   1  Ves.  J.  210  ;   except 
where  the  matter  of  the  amendment  is  merely  collateral ;  in 
which  case  the  defendant  is  bound  by  his  admissions.     6  Ves. 
548.    If  a  plea  to  the  plaintiff's  bill  be  set  down,  and  the  plain- 
tiff then  amends,  the  plea  vrill  be  allowed  with  the  usual  costs  ; 
but  the  order  must  not  contain  the  words  "  upon  hearing  and 
debate."  3  Mad.  183.    But  if  the  amendment  be  before  the  ]^ 
is  set  dovim,  the  plea  is  thereby  allowed.    2  Dick.  441.    The 
amendments  to   a   bill  after   an  injunction  obtained,    cannot 
be  used  in  support  of  the  injunction.    2  Dick.  441.      And  in 
an  injunetum  cause,  where  the  injunction  has  been  obtained 
for  default  of  appearance  or  answer,  and  the  plaintiff  on  the 
coming  in  of  the  answer  amend  bis  bill,  the  defendant  may,  after 
answering  the  amendments,  move  to  dissolve  the  injunction  nisL 

Matter  arising  subsequently  to  the  orieinal  bill  cannot  be  put 
into  an  amended  bill.  Such  amended  bill  may  be  demurred  to. 
A  bill  of  revivor  and  supplement  should  be  brought  for  such  a 
purpose.    1  Atk.  291. 

A  plaintiff  amending  his  bill  mtying  costs,  the  amended  bill 
is  not  within  the  terms  of  Lord  Kosslyn's  order.  (Ch,  XXVII. 
XXIX.)  The  defendant  therefore  is  entitled  to  the  same  time 
as  upon  the  original  bill.    Newl. 

It  may  be  proper  to  conclude  this  head  with  the  XXIXth  and 
XXXth  of  the  New  Orders,  viz.  "  That  where  the  plaintiff  is 
directed  to  pay  to  the  defendant  the  costs  of  the  suit,  there  the 
costs  occasioned  to  a  defendant  by  any  amendment  of  the  bill 
ihaU  be  deemed  to  be  part  of  such  defendant's  costs  in  the  caus^, 
(except  as  to  any  amendment  which  may  have  been  made  by 
.Special  leave  of  the  Court,  or  which  shul  appear  to  have  been 
rendered  necessary  W  the  default  of  such  defendant,)  but  there 
shall  be  deducted  uom  such  costs  any  sum  or  sums  which  may 
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have  befen  pa!d1}y  the  plaintiff  according  to  the  course  of  the  chapter 
Court,  ?t  the  time  of  any  amendment."   And  "  that  when  upon        xiv. 
taxatioii  a  plaintiff  who  hits  obtained  a  decree  with  costs  is  not  — — — 
allowed  the  costs  of  any  amendment  of  the  bill,  upon  the  grounds 
of  its  having  been  unnecessarily  made,  the  defendant's  costs, 
Qccaaoned  by  such  amendment,  shall  be  taxed,  and  the  amount 
thereof  deducted  from  the  costs  to  be  paid  by  the  defiant  to 
the  plaintiff." 

And  it  may  be  observed,  that  the  foregoing  practical  points 
are  stated  for^  information ;  but  it  is  scarcely  possible,  or  in 
accordance  with  a  work  of  this  nature,  to  enter  into  disquisitions 
or  conjectures  as  to  which  or  how  many  of  those  positions  may 
be  affected,  or  not,  by  the  operation  of  the  New  Orders,  XIII., 
XIV.,  XV.,  stated  in  this  Chapter.  That  can  only  be  the  result 
of  practice  as  it  may  occur. 
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XV. 

'- —  Informations* 

Informations  in  every  respect  follow  the  nature  of  Bills  except 
in  their  style.  They  are  the  mode  in  which  suits  are  instituted 
when  on  behalf  of  the  crown,  or  of  those  who  partake  of  its 
prerogative,  or  for  whom  it  is  trustee,  and  such  suits  are  carried 
on  by  the  King's  Attorney  or  Solicitor  General.    Hind. 

As  these  officers  of  the  crown  are  supposed  to  act  in  this 
instance  merely  officially,  the  bill  they  exhibit  is  by  way  not  of 
complaint,  but  of  information,  to  the  Court,  of  the  rights  which 
the  crown  claims  on  behalf  of  itself  or  othere,  and  of  the  invasion 
or  detention  of  those  rights  for  which  the  suit  is  instituted. 

The  Queen  consort  may  inform  by  her  Attorney  General.  The 
Prince  of  Wales,  suing  as  Duke  of  Cornwall,  for  matters  re- 
lating to  that  duchy,  may  sue  likewise  by  information  of  his 
Attorney  General.     If  the  suit  do  not  immediatdy  relate  to  the 
rights  of  the  crown,  the  officer  exhibiting  the  information  depends 
upon  the  relation  of  some  person  who  is  styled  a  relator,  and  is 
so  named  in  the  information,  and  whose  suit,  in  such  case,  it 
in  fact  is.     If  the  relator  has  a  substantial  interest  in  the  matter 
in  dispute,  the  pleading  is  usually  both  an  irifmfnatton  and  bill, 
and  is  so  termed,  and  he  then  stands  in  the  character  of  plaintiff 
as  well  as  relator.    The  rules  of  proceedings  upon  informations 
are  generally  similar  to  those  upon  bills.     Redesd.  Tr.  PI.    In 
case  of  an  information  for  a  charity  where  the  relator  appears  to 
have  no  title,  there  can  be  no  decree  but  to  dismiss  the  informa- 
tion ;  and  in  that  case,  costs  cannot  be  given  out  of  the  charity. 
1  Ves.  J.  246.    In  an  information  by  the  Attorney  General  for 
the  regulation  of  a  charity,  it  is  the  business  of  the  Court  to  give 
a  proper  direction  as  to  the  charity,  without  any  regard  at  all  to 
the  propriety  or  impropriety  of  the  prayer  of  the  information ;  and 
this  case  herein  differs  from  all  others,  wherein  the  decree  must 
be  founded  on  the  prayer  in  the  plaintiff's  bill.     1  Atk.  355. 
Hair.  96.     And  in  cases  of  charities  it  is  not  necessary  that 
relators  should  be  persons  principally  interested  :  any  person,  in 
that  respect,  may  be  a  relator.    2  Atk.  328.     1  Ves.  J.  246. 
Where,  in  suits  immediately  concerning  the  rights  of  the  crown, 
a  relator  is  named,  it  is,  that  he  may  be  responsible  for  costs,  the 
crown  paying  none.     Redesd.  Tr.  PI.    An  information  must  be 
drawn,  or  perused  and  signed,  by  Counsel,  and  signed  by  the 
Attorney  (or  Solicitor)  General ;  by  whom  it  is  expected,  that 
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the  Counsel  drawing  it  should  certify  to  him,  before  the  informa-   CHAPTER 
tion  be  filed,  what  is  the  object  of  it,  and  that  the  relators  are        XY. 
responsible  persons,  able  to  pay  the  costs,  (if  called  upon,)  and,  ........^ 

in  an  information  at  the  relation  of  a  lunatic,  the  Court  on  motion 
will  order  further  proceedings  to  be  susp^ided,  till  a  proper 
relator  has  been  appointed,  who  will  be  responsible  for  the  costs 
of  the  suit.  2  Eden,  230.  1  Dick.  378.  Neither  can  an  infor- 
mation be  amended  in  any -way,  or  in  any  stage  of  the  proceed- 
ing, without  the  consent  of  the  Attorney  General.  If  otherwise 
done,  it  will  be  liable  to  be  taken  off  the  file  with  costs.  2  Mad. 
165.  And  if  a  relator  die,  a  new  relator  must  be  named,  on  the 
same  principle  as  a  new  next  friend  in  the  case  of  infants  ;  viz. 
that  there  may  be  a  person  liable  to  costs.     1  Dick.  355. 
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CHAPTER  XVI. 

Subpana, 

A.  suBPOEiNA  is  the  first  or  leading  process  of  the  Court,  requiring 
appearance  and  answer  to  a  plaintiff's  bill  in  cases  where  the 
defendant  is  not  entitled  to  a  letter  missive.  And  strictly,  in 
conformity  with  the  statute  4  and  5  Ajm.  c.  16,  if  the  subpoena 
be  issued  before  the  bill  is  on  the  file,  it  is  irregularly,  though 
very  often,  so  done.  And  if  the  defendant  searches  in  the  Six 
Clerks'  Ofiice,  and  finds  no  bill  filed,  he  need  not  appear,  but 
must  then  be  served  with  a  fresh  subpoena.  If  he  do  appear,  he 
mtLj  prefer  costs  for  the  irregularity  ;  in  order  to  which,  he  directs 
his  Clerk  in  Court  to  take  the  necessary  steps,  by  making  out  the 
costs,  getting  them  taxed  by  a  Master,  and  then  obtaining  a 
subpoena  for  their  payment. 

A  subpoena  for  costs  is  in  this  and  all  other  cases  always  made 
payable  to  the  defendant  or  bearer,  and  is  to  be  served  on  plain- 
tin  personally,  and  the  coHts  demanded  of  him  ;  on  his  refusal, 
and  affidavit  made  of  the  service,  demand,  and  refusal,  an  attach- 
ment may  be  had  against  him,  followed,  if  necessary,  by  the  other 
processes  of  contempt.  As  to  contempts,  see  Ch.  XXV.  These 
costs  indeed  are  not  often  enforced,  nor  the  irregularity  in  question 
always  taken  advantage  of,  in  practice  ;  and  the  costs  being  under 
40s.  the  apprehension  of  them  scarcely  hinders  the  irregularity,  if 
other  motives  prevail  to  induce  an  early  service  of  the  writ ;  for 
upon  payment  of  the  costs,  the  plaintiff  may  obtain  an  order  for 
retaining  his  bill.  But  in  injunction  causes,  either  to  stay  waste, 
or  to  restrain  proceedings  at  law  commenced,  these  regulations  do 
not  apply  ;  the  bill  being  in  those  cases  (which  are  excepted  by 
the  statute)  deemed  to  be  regularly  filed,  even  if  put  upon  the  file 
so  late  as  the  third  day  after  the  day  on  which  the  subpoena  is 
made  returnable.    Newl.  61.    See  Chap.  X.  p.  40. 

By  the  recent  Orders  of  April,  1828,  it  is  (Ord.  I.)  directed, 
that  every  plaintiff,  as  well  in  a  country  cause  as  in  a  town  cause, 
shall  be  at  liberty,  without  affidavit,  to  obtain  an  order  for  a  sub- 
poena returnable  immediately ;  but  such  subpoena  in  a  country 
cause  is  to  be  without  prejudice  to  the  defendant's  right  to  eight 
days'  time  to  enter  his  appearance  after  he  has  been  served  with 
the  subpoena.     As  to  appearance,  see  Ch.  XX VII. 

And  by  Ord.  II.  it  is  directed  that  a  writ  of  subpoena  to  appear, 
or  to  appear  and  answer,  shall  be  sued  out  for  each  defendant, 
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except  in  the  case  of  husband  and  wife  defendants  ;*  and  that  CHAPTER 

the  coats  of  all  such  writs  shall  be  costs  in  the  cause.  xvi. 

To  sue  out  and  obtain  subpoena,  a  precipe,  or  subpctna  note,   ; 

must  be  left  at  the  subpoena  effiee,  of  the  following,  or  other  fonn  J^recipe. 
to  the  same  effect : 

Subpoena  A.B.to  appear  in  Chancery,  returnable  (either  insert 
some  day  in  term,  if  it  be  term  time,  or  else  immediately,  at  the 
solicitor's  option,)  at  the  suit  of  C,  D. 

[Solicitor's  name  and  the  date.] 

There  must  be  a  precipe  or  note  for  every  subpoena,  as  well  as, 
agreeably  to  the  above  order,  a  separate  subpoena  for  each  de- 
iiendant ;  but  if  the  plainti£&  are  more  than  one,  the  precipe  may 
be  "  at  the  suit  of  A.  B.  (the  first  plaintiff)  and  another,  or 
others,  as  the  case  may  be. 

In  the  case  of  an  truant,  plaintiff,  the  precipe  must  say  (after  lafant, 
the  plaintiff's  name)  "  an  infant  by  (his  or  her)  next  friend ;" 
and  the  same  in  case  of  a  married  woman,  plaintiff 3  viz.  "by  Married  wo- 
her  next  friend."  man. 

The  precipe  should  be  accurate  as  to  the  spelling  of  names.  Irregularity, 
and  the  return ;  any  mistake  in  those  particulars  would  vitiate 
the  writ,  and  advantage  might  be  taken  to  set  aside  all  proceed- 
ings under  it  for  irregularity. 

If  the  subpoena  be  issued  in  vacation,  then  ^as  regularly  all  Vacation, 
writs  must  be  made  returnable  in  term)  it  will,  it  is  presumed, 
in  most  cases  be  desirable  to  obtain  an  order  for  making  it  re- 
tamable  immediately,  (which  means,  that  the  defendant  in  a  town 
cause  must  appear  in  four,  and  in  a  anmiry  cause  in  eight  days,) 
for  which  order  the  Court  must  be  applied  to  either  by  motion 
tf  course  if  the  Court  be  sitting,  or  else  (and  always  most  conve- 
niently and  promptly)  by  petition  at  the  Rolls,  For  the  manner 
of  proceeding,  whether  by  motion  or  petition,  see  Motions,  Ch. 
XXXV.  and  Petitiims,  Ch.  XXXVI. ;  and  for  the  form  of  the 
petition  see  Vol.  II.  Having  obtained  the  order  (duly  passed 
and  entered,  see  "  Orders,"  Ch.  XXXVII.)  it  is  to  be  left,  with 
the  note  or  precipe,  at  the  subpoena  office ;  substituting  in  the 
precipe  the  word  "  immediately"  for  the  day  in  term ;  where- 
upon the  subpoena  will  be  obtained,  made  returnable  imme^ 
dtateiy. 

Subpoenas  are  eenerally  sealed  at  a  general  seal,  but  when  Pnvate  seal, 
th^  are  to  be  soed  out  in  vacation,  especially  the  long  vacation, 
the  s^ds  over,  ai^  the  Court  not  sitting,  and  it  is  vrished  to  ob- 
tain the  subpoena  as  soon  as  possible,  and  the  Lord  Chancellor 
perhaps  not  in  town ;  the  subpoena  may  then  be  sealed  either  at 
a  private  seal,  which  is  often  occurring,  but  must  be  waited  for  ', 

*  Bot  qwere  when  in  respect  of  her  separate  estate,  if  not  then  a 
separate  sabpoena  f    9  Ves.  488. 
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or,  if  the  occasion  be  more  pnessing,  you  may  opm  the  $eal,  for 
the  express  purpose  of  sealing  your  own  subpoena :  the  expmue  of 
sealing  at  the  private  seal  is  3i.  6d, ;  and  that  of  opening  the 
seal  two  guineas  extra  the  usual  charge.  All  this  is  transacted 
by  communication  with  the  Clerk  at  the  Subpoena  Office. 

With  respect  to  the  cases  wherein  it  may  or  may  not  be  need- 
ful to  sue  out  a  subpoena  in  the  progress  of  a  suit,  those  instances 
will  be  noticed  under  their  respective  heads.  But,  as  to  the  ser- 
vice of  subpoenas,  the  foUowmg  observations  relate  to  it;  viz. 
such  service  is  efi^ted  either  by  delivering  the  writ  to  the  par^, 
or  leaving  it  for  him  at  his  present  or  (if  that  be  not  known  then) 
at  his  last  place  of  abode,  if  quitted  within  a  year,  2  Vem.  368  ; 
the  person  serving  it  keeping  a  copy  to  enable  him  to  make  affi-» 
davit  of  service  if  wanted.  If  the  service  be  by  so  leaving  the 
writ,  it  should  be  with  the  wife  or  servant,  or  some  other  of  his 
family,  if  at  the  defendant's  own  house  ;  or  if  at  lodgings,  then 
with  the  master,  mistress,  or  servant  of  tiie  house.  In  any  case, 
if  the  door  be  refused  to  be  opened  by,  or  by  collusion  with,  the 
defendant,  it  is  deemed  good  service  to  leave  the  writ  hanging  on 
the  door,  or  thrust  or  throwninto  the  house,  provided  it  can  after- 
wards be  proved  that  the  defendant  was  in  the  house  at  the  time 
and  knew  it,  or  that  the  writ  afterwards  came  to  his  hands.  Hair. 
104.  Generally,  in  case  of  husband  and  wife  defendants,  ser- 
vice on  the  husband  alone  is  good  service  on  both  ;  bat  service  on 
the  wife  alone  is  not  so.  But  if  the  relief  sought  be  against  her 
separate  estate,  then  a  separate  subpoena  must  be  sued  out  for 
her,  and  she  separately  served.  9  Ves.  488.  Where  a  sub- 
poena was  sent  to  defendant  under  cover  to  a  person  to  whom 
ne  desired  the  plaintiff  to  address  his  letters,  it  has  been  held 
good  service.  5  Ves.  147.  And  it  appears  (1  Price,  92.)  that 
leaving  the  writ  at  a  counting-house  ot  defendant,  if  given  to  a 
partner,  or  some  acknowledged  clerk  there,  would  hd  deemed 
good  Service.  If  a  mother  secretes  her  children,  infant  defend- 
ants,  it  has  been  held  sufficient  to  serve  the  subpoena  on  her. 
1  Dick.  18.  A  service  on  the  father-in-law  of  an  infant  was 
held  good.  8  Ves.  141.  The  father  of  an  infant  defendant  was 
ordered  to  discover  where  the  infant  was,  in  order  to  his  being 
served.  1  Dick.  353.  If  the  bill  be  against  two  partners,  and  ~ 
one  of  them  be  abroad,  service  of  the  absent  partner,  by  serving 
the  partner  at  home  with  a  subpoena  for  him,  has  been  held  suffi- 
cient. 1  Madd.  187.  If  a  defendant  be  served  abroad,  it  is 
good  service.  4  Bro.  C.  C.  213.  18  Ves.  496.  Service  upon 
a  person  transacting  business  for  defendant  under  letter  of  attor- 
ney is  good  service.  1  Dick.  39.  The  like  on  an  agent  or 
factor  defendant  in  England,  for  another  defendant  living  in  Ja- 
maica. Ibid.  102.  Service  at  the  last  place  of  abode  of  defend- 
ant's wife  held  good  service.    5  Ves.  147.    If  defendant  be  a 
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prisoner  at  large,  the  Court  will  order  service  on  the  turnkey.    If    chapter 
he  be  a  clo»e  prisoner,  sach  service  is  good,  without  an  order.        xvi. 

Hind.  86.    A  prisoner  at  the  suit  of  the  Crown,  it  has  been  said,  = 

cannot  be  served  without  leave,  though  if  he  appears  to  the  bill  pri™n^^  "^ 
you  may  go  on  against  him.    Bnt  the  Lord  Chancellor,  as  one  criminal 
of  the  Commissioners  of  Oyer  and  Terminer,  before  whom  a  pri- 
soner was  tried,  made  an  order  that  the  Keeper  of  Newgate 
should  admit  a  person  into  the  prison  to  serve  him.    Mos.  237. 
Hind.  85.     Where  a  defendant  was  abroad,  service  by  leaving  Another  per- 
with  the  servant  of  defendant's  brother,  who  was  also  his  partner  "<»>'"  servant, 
and  a  (»- defendant,  and  at  whose  house  the  servant  acknowledged 
he  resided,  held  good  service.    3  Price,  176.     In  a  cross  cause,  Cross  cause, 
and  only  one  defendant,  and  who  lived  in  Ireland,  service  on  his 
Clerk  in  Court  held  good.  3  Bro.  C.  C.  478.  Newl.  66,    But  in 
K  cause  and  cross  cause,  where  the  plaintiffs  in  the  original  cause 
were  many,  and  some  were  Peers,  others  not  to  be  found,  and 
some  out  of  the  jurisdiction ;  the  Court  will  not  order  service  on 
thdr  Clerk  in  Court  in  the  original  cause,  to  be  sufficient.   Ibid, 
Service  on  defendant's  Clerk  in  Court  to  answer  an  amended  bill  Amended 
is,  by  Ord.  XX.  of  the  New  Orders  of  April,  1828,  ordered  to  bill, 
be  good  service.    Where  defendants  resided  beyond  the  jurisdic-  Oatofjaris- 
tion,  service  on  their  Clerk  in  Court  is  not  good  service,  notwith-  diction. 
Sta&ding  such  Clerk  in  Court  had  filed  a  bill  for  them  on  the 
same  subject.    3  Br.  C.  C.  385.    In  an  injunction  bill,  and  the  Injonction 
plaintiff  at  law  abroad,  service  on  the  attorney  has  been  per-  bilL 
mitted,  the  motion  for  the  subpoena  being  supported  by  affidavit 
of  the  truth  of  the  equity  of  the  bill.    4  Yes.  359.    In  a  bill  of 
interpleader,  an  application  that  service  of  the  subpoena  upon  Interpleader, 
the  solicitor  who  brings  the  action  may  be  deemed  good  service, 
win  not  be  granted,  unless  the  applicant  state,  not  only  that  he 
knows  not  where  the  plaintiff  at  law  is  to  be  met  with,  and  that 
the  solicitor  has  refused  to  appear ;  but  that  he  has  positively  re- 
fused to  give  information  where  he  may  be  found ;  and  process 
must  also  have  been  tendered  to  the  solicitor,  6  Price,  404.   Service  Snbp<xna  to 
of  a  subpoena  to  hear  Judgment  on  the  Clerk  in  Court  of  the  defend  -  ^^^'  J  ^^ir 
ant  is  now,  by  the  XXth  of  the  "  New  Orders"  of  April,  1828,  "®"** 
ordered  to  be  good  service ;  and  by  the  same  order,  service  of  sub- 
poena to  rejoin,  on  the  Clerk  in  Court,  is  also  ordered  to  be  good  To  rejoin, 
service.    Service  of  a  subpoena  to  revive,  on  the  Clerk  in  Court  To  revive, 
of  the  defendant  in  the  original  cause,  refused.    2  Dick.  545. 
On  a  decree  of  foreclosure  against  an  infant,  who  had  a  day  to  Infant  leaving 
shew  cause  after  21,  and  attaining  that  age  and  leaving  the  kingdom, 
kingdom  before  he  was  served  with  subpcena ;  service  on  his 
Clerk  in  Court  allowed  on  a  strong  affidavit.    2  Dick.  764. 
Service  of  a  subpoena  for  costs  on  the  solicitor  for  a  surviving  de-  For  costs, 
fendant,  was  oraered  to  be  good  service,  where  the  Clerk  in  Court 
was  dead,  and  the  suit  abated,  and  the  recovery  of  the  costs  the 
only  remaining  proceeding  to  be  taken.    1  Dick.  166. 


80 

CHAPTER 
XVI. 

SabstitQtioii 
refased. 

The  like. 

SabsHtntioa 
often  granted. 


Returnable, 
sealed,  and 
served,  on 
one  day. 

Irregularity 
cared  by  ap- 
pearance ; 
with  some 
exception. 

Corporation. 


How  late. 


SUBPOENA. 

SubstittUion  of  service  refused,  on  a  person  to  whom  the  de- 
fendant who  was  out  of  the  jurisdiction  nad  given  a  power  of  at- 
torney. 1  Sch.  &  Lefr.  238.  Also  refused  upon  a  defendant, 
who  in  his  answer  admitted,  that  another  defendant  was  ab- 
sconded and  out  of  the  jurisdiction,  but  had  previously  given  him 
a  power  of  attorney  to  receive  anears  of  an  annuity  which  the 
bill  sought  to  set  aside.  2  Mer..458.  Substitution  of  service  on 
the  CleriL  in  Court,  or  in  other  wajrs,  for  personal  service  on  the 
defendant  when  he  cannot  be  met  with,  is  however  often  allowed, 
and  perhaps  seldom  refused  b]^  the  Court,  when  the  absolute  im- 
practicabifi^  of  personal  service  can  be  shewn ;  and  the  Court 
exercises  a  large  discretion.    2  Ves.  23. 

A  subpoena  may  be  made  returnable,  and  served  on  the  same 
day  it  is  sealed.    Hind.  80. 

Generally,  appearance  to  the  bill  cures  all  irregularity  of  ser- 
vice ;  hut  if  an  appearance  be  entered  just  before  the  long  vaca- 
tion, for  the  purpose  of  avoiding  an  attachment ;  then  qu4Bre  if 
defendant  may  not  take  advantage  of  any  irregularity,  if  he  do  it 
promptly,  and  the  objection  be  token  in  limine ;  and  if  an  attach- 
ment oe  issued,  application  to  set  it  aside  should  be  made  before 
an  appearance  be  entered.  3  Atk.  567.  3  Mad.  434.  In  a  suit 
against  a  corporation,  the  service  is  on  one  of  the  members.  Hind. 
87.  But  quaere  when  Acts  of  Parliament  direct  certain  officers  of 
a  corporate  body  to  sue.  and  be  sued,  &c.  Service  may  be  as 
late  as  twelve  o'clock  at  night  on  the  return  day.    Harr.  103. 
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CHAPTER  XVII.  CHAPTER 

Attachment.  ^^"' 

Whsu  a  defendant  has  been  regularly  served  with  the  subpoena, 
and  neglects  or  refuses  to  appear ;  or  having  appeared,  refuses 
or  omits  to  put  in  his  answer  within  the  limited  time,  (see  Ch. 
XXVII.  and  Ch.  XXIX.  as  to  the  time  defendants  have  to 
araear  and  answer,)  he  is  said  to  have  incurred  a  contempt 
of  Court ;  and  unless  he  be  privileged,  the  ordinary  process  to 
enforce  the  rules  and  orders,  or  decrees  of  the  Court,  by  parties 
to  the  suit  standing  out  in  contempt,  is  awarded  against  him. 
Hind,  99. 

An  attachment  is  the  first  in  the  line  of  process  of  contempt  for 
want  of  defendant's  appearance,  or  answer ;  except  where  a  cmyo^ 
ToUon,  or  those  having  privil^e  of  peerage  or  of  parliament  are  de- 
fendants ;  in  those  cases,  sequestration  is  the  first  process  of  con- 
tempt. An  attachment  may  also  be  had  for  nonpayment  of  costs, 
or  for  nonperformance  of  an  oider  or  decree. 

On  an  attachment,  the  party  is  not,  as  on  a  common  arrest, 
carried  to  a  higher  power  to  be  disposed  of,  but  is  kept  attached 
until  presented  in  Court  at  the  day  assigned.  Harr.  116.  It  lies 
for  any  contempt ;  but  it  is  generally  granted  on  affidavit  only ; 
except  when  for  want  of  answer,  for  then  the  contempt  is  self  ap- 
parent.   Ibid. 

This  writ  is  made  out  by  plaintiff's  Clerk  in  Court  as  a  matter 
of  coutae,  without  any  express  order  of  Court. 

If  for  want  of  appearance,  an  affidavit  of  due  service  of  the  sub-  Appearance, 
poena  must  be  first  made  and  filed,  and  the  office  copy  produced  Affidavit  of 
to  ihe  Clerk  in  Court  as  his  authority  for  issuing  the  writ.    In  "'▼Jc*  of 
this  case,  no  notice  to  the  defendant's  Clerk  in  Court  is,  in  strict-  ^  P<£d** 
ness,  requisite,  but  generally  given  by  courtesy  in  practice,  except  .  ^'*^*. 
in  imnnction  causes.  njnncttoo. 

If  for  want  of  answer,  a  notice  is  given  by  the  plainti£&  to  the  Answer, 
defendant's  Clerk  in  Court,  calling  for  the  defendant's  answer,  at  Notice. 
kast  two  days  (and  often  l^  courtesy  repeated,  perhaps  more  than 
once)  before  issuing  the  attachment ;  and  this  notice  is  not  to  be 
omitted ;  for  without  such  notice,  the  attachment  would  be  con- 
sidered as  issuing  irregularly,  and  might  be  dischar^  with  costs 
under  the  order  14th  July.  1802,  (Hands.  Sol.  Assist,  p.  32.)  as 
contrary  to  the  lone  estabhshed  practice  of  the  Six  Clerks'  Office. 

An  attachment  is  generally  made  returnable  in  term :  but  (as  Retora. 
well  as  all  other  process)  may  be  made  returnable  immediately  when 
defendant  lives  within. ten  miles  of  town,  on  similar  application 
to  that  described  under,  and  applicable  to,  the  subjHJsna,  but 
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grounded  on  an  affidavit,  filed,  of  the  service  of  the  subpoena. 
There  must  alwajrs  be  fifteen  days  between  the  teste  and  the  re- 
turn of  this  writ,  and  others,  in  proceeding  to  sequestration,  or 
to  take  a  bill  pro  amfesto.    Hair. 

When  a  defendant  is  taken  on  this  writ  he  will  be  discharged 
upon  payment  of  the  costs  of  contempt,  and  entering  his  appearance 
by  his  Clerk  in  Court ;  or  the  SheniF,  if  bail  be  offered,  may  ac- 
cept it  or  not,  at  his  option.  But  bail  is  seldom  refused  on  pay- 
ment of  the  costs  of  contempt.  Those  costs,  plaintiff's  Clerk  m 
Court  will  furnish,  when  desired.  The  bail  bond  is  to  be  given  by 
two  sureties  in  the  penalty  of  202.  If  the  bail  be  taken,  and  the 
terms  of  the  bond,  viz.  defendant's  appearing,  or  putting  in  an  answer 
by  the  return  of  the  writ,  be  not  complied  with,  the  bond  cannot, 
by  the  rules  of  Court,  be  put  in  suit.  The  mode  of  proceeding  to 
obtain  defendant's  appearance  or  answer  in  such  case  is,  first  to 
apply  to  the  Sheriff  to  return  the  writ.  If  (as  is  mostly  the  case)  he 
returns  that  he  has  taken  defendant,  then  (the  latter  being  in 
fact  out  upon  his  bail)  plaintiff  moves,  upon  production  of  the 
writ,  and  the  return  indorsed,  for  an  order,  wnich  is  granted  of 
course,  for  a  messenger  to  apprehend  defendant.  This  order  must 
l!)e  completed,  by  drawing  up  and  entering  it  in  the  usual  way, 
(Chap.  XXXVII.)  and  then  delivered  to  the  messenger  of  the 
Court,  who  obtains  the  Lord  Chancellor's  warrant  upon  it.  The 
messenger  goes  into  any  county  or  place,  and  to  any  distance. 
If  he  apprenends  defendant  he  brings  him  in  custody  to  the  bar 
of  the  Court ;  where,  if  he  submits  to  put  in  his  appearance  or 
answer,  and  pay  all  the  costs  of  contempt  incurred,  (which  are 
great,)  he  will  be  discharged.  Otherwise  on  motion  he  will  be 
committed  to  the  Fleet,  to  remain  until  he  shall  have  done  so. 
Harr.    Hind.    Newl. 

In  the  infrequent  case  of  the  Sheriff's  not  making  any  return 
on  application  to  him  to  do  so,  the  Court  is  to  be  applied  to  for  an 
order  upon  him  to  make  the  return;  after  that  order,  (duly  served, 
and  affidavit  of  service,)  another  order  that  he  make  the  return  by 
a  certain  day  is  to  be  obtained.  That  order  being  completed  and 
served  on  the  Sheriff,  if  he  still  neglect  or  refuse  to  make  the  re- 
turn, then,  on  affidavit  of  the  service  and  the  refusal  or  neglect, 
the  Court  is  to  be  applied  to  for  an  order  for  his  commitmeHt. 
But  without  a  return  by  the  Sheriff,  it  seems,  no  further  process 
can.  be  issued  for  the  apprehension  of  a  defendant.  Vid.  Han. 
Hind.  Wy.  Prac.  Reg.  Newl.  Where  the  attachment  is  for 
nonpayment  of  costs,  or  of  money,  under  an  order  of  Court,  the 
Sheriff  cannot  take  bail,  but  a  messenger  is  to  bring  in  the  party. 
Pre.  Cha.'  331.  Or  if  the  Sheriff  in  such  case  do  take  bail,  then, 
on  an  affidavit  of  facts,  in  support  of  an  application  to  the  Court, 
by  motion  or  petition,  an  order  will  be  made  upon  the  Sheriff  to 
pay  the  sura  indorsed  upon  the  writ ;  and,  in  default,  that  he 
stand  committed  to  the  Fleet.    11  Yes.  170. 
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When  a  messenger  cannot  find  defendant,  his  rfltttm  is  non  eit 
mvenius  ;  on  which,  sequestration  may  be  issued. 

The  Sheriff's  return  of  non  est  invtntus  is  the  ground  for  an  at- 
tachment with  proclamations.  All  attachments  must  be  executed 
before  the  return,  if  at  all.  If  a  bail  bond  given  to  the  Sheriff  be 
delivered  up  to  plaintiff,  the  Sheriff  cannot  be  ruled  to  bring  in 
the  body,  as  plaintiff  may  have  a  messenger.  2  Atk.  507.  As 
to  the  r^^Ianty  of  issuing  an  attachment  upon  service  of  a  sub- 
poena in  SootUmdt  vide  2  Dick.  527.  An  attachment  was  or- 
deied  on  a  subpoena  served  abroad.  4  Br.  C.  C.  213.  An  at- 
tachment duly  issued  is  not  to  be  dischaiged,  but  upon  payment 
of  usual  costs ;  and  when  a  party  is  taken  upon  an  attachment, 
he  nwst  pay  the  costs,  and  either  give  his  bond,  with  sureties  for 
his  appearance,  or  enter  his  appearance :  formerly  with  the  Re- 
gistrar, but  now  by  his  Cleik  m  Court.  If,  after  arrest  upon  at- 
tachment, and  a  cepi  corpus  returned,  the  defendant  escapes  out 
«f  the  kingdom,  a  Serfeant  at  Arms  will  be  granted ;  and,  upon 
the  return,  a  sequestration.     1  Ves.  344. 

An  attachment  irregularly  obtained  may  be  discharged  on  mo- 
tion. Hind.  108.  And  an  attachment  sealed  before  a  party  is 
in  coQlMnpt,  though  not  esteeuted  until  afterwards,  is  irregular. 
1  Ja.  aad  vVa.  655.  Though  an  attachment  irregularly  obtained 
amy  be  discharged  on  motion,  the  application  should  be  before 
an  appearance  has  been  entered ;  but  on  putting  in  his  answer  or 
plea,  and  paying  (or  tendering)  the  costs,  defendant  is  entitled  to 
his  discharge  upon  motion.  If  the  plaintiff  accepts  the  answer 
before  the  costs  are  paid,  he  waives  his  right  to  the  costs  of  the 
eonlenapt.  2  Ves.  and  Bea.  iOO.  Where  a  defendant  is  already 
in  the  Sheriff's  custody,  and  brought  up  in  Court  by  habeas  cor-- 
ptu  to  answer  a  contempt,  he  is  then  turned  over  to  the  Fleet,  in 
Older  to  be  returned  to  his  former  custody,  cum  emtsu.  Dick*  711. 
1  Ves.  and  B.  78.  And  for  this  purpose  of  charging  a  defend- 
ant already  in  the  Sheriff's  custody,  it  is  sufficient  to  leave  the 
attadiment  in  the  hands  of  the  Shenff.  Dick.  658.  A  messen- 
ger was  ordered  on  cepi  corpus  returned,  although  the  Sheriff 
stated  that  defendant  was  too  infirm  to  be  removed,  7  Ves.  230. 
And  an  order  was  made  for  a  messenger,  where  the  defendant, 
after  caption,  was  suffered  to  go  at  large :  if  not  taken  by  the 
messeng^ ,  then  proceed  to  Seijeant-at-Arms,  and  sequestration. 
S  Bro.  C.  C.  181.  3  Mad.  Rep.  114.  But,  in  order  to  further 
process,  the  messenger  must  make  a  return  of  non  est  invetitus. 
Newl.  72.  Although  a  defendant,  when  taken  upon  attachment 
fiir  want  of  answer,  may,  upon  payment  of  the  costs  of  contempt, 
obtain  a  commission  to  take  his  answer,  with  the  usual  time  to 
return  the  commission  :  this  does  not  extend  to  plea,  or  demurrer. 
8  Mad.  42.  An  attachment  has  precedence  of  an  answer  put  in 
the  same  day.  1  Mad.  550.  Sequestration  was  granted  against 
a  defendant  in  the  Fleet  immediateiy  after  the  return  to  an  attach- 
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ment  for  non  perfoimance  of  an  order,  where  that  attachment  was 
directed  to  the  Warden,  whose  return  was,  that  defendant  was 
a  prisoner.    Mos.  301.    3  P.  W.  55.    An  arrest  on  attachment 
is  good,  if  the  writ  be  returnable  only  three  or  four  days  after  the 
teste ;  but  the  costs  of  a  second  attachment  are  not'^allowed,  if 
the  first  be  not  executed  before  its  expiration.    Harr.  118.    If  an 
attachment  be  issued  on  a  subpoena,  which  was  erroneous  in  the 
name  of  a  party,  or  in  the  return,  or  in  the  form,  the  Court  will 
discharge  the  attachment.   Newl.  74.    All  process  of  contempt 
should  be  diligently  used,  without  purposed  delay ;  otherwise  the 
plaintiff  shall  lose  the  benefit,  and  pay  the  costs.    Bea.  O.  C. 
61.  199.    After  a  writ  of  execution,  and  an  attachment  returned 
for  not  performing  a  decree,  the  Court  will  not  give  the  defendant 
leave  to  be  examined,  unless  he  gives  security.    Harr.  118. 
.  When  a  cepi  corpus  is  returned  upon  an  attachment,  there  is  an 
end  of  all  process;  for  no  proclamation  or  commission  of  rebel- 
lion goes  after  that ;  and  though  a  messenger  is  usually  granted, 
vet  regularly  a  motion  should  be  made,  that  defendant  may  enter 
his  appearance,  and  be  examined,  within  four  days,  or  stand 
committed.     1  Vem.  344.    A  contempt,  by  non  performance 
of  an  order  of  Court,  is  a  breach  of  the  peace,  and  a  man  may  be 
taken  upon  a  Sunday  upon  attachment,  for  such  contempt :  so 
of  other  like  process.    1  Atk.  53.    An  attachment,  after  a  decree 
for  a  dismission  of  the  bill,  is  in  nature  of  an  execution  at  com-, 
mon  law  ;  and  a  general  pardon  may  pardon  the  contempt,  but 
not  the  debt.    Finch,  252.    Harr.  121.    Process  was  issued  so 
far  as  to  an  attachment  with  proclamation  returned :  then  came 
the  general  pardon.    Defendant  then  appeared  and  demurred : 
plaintiff  moved  to  set  aside  the  demurrer ;  for  though  the  contempt 
was  pardoned,  vet  the  delay  was  no  less  to  the  plaintiff.    But  de- 
fendant being  deemed  by  the  Court  to  be  rectus  in  curi&t  all  con- 
tempts were  pardoned,  and  the  Court  refused  the  motion.    Cha. 
Ca.  238.  By  the  King's  demise,  all  process  of  contempt,  not  exe- 
cuted, is  determined ;  so  that  you  must  begin  at  an  attachment : 
but  where  process  is  executed,  and  a  cepi  corpus  returned,  then 
the  process  stands  good.     1  Vem.  300.     But  an  attachment 
sued  out  and  executed  three  days  after  the  King's  demise,  but 
before  public  notice  of  his  death,  was  adjudged  good  and  well 
executed,  and  the  proceedings  thereon  regular.    Ibid,  400.  372. 
By  Stat.  1  Ann.  c.  8,  §  5,  it  is  enacted,  Siat  no  proceedings  in 
any  Court  of  Equity  shall  be  determined,  abated,  or  discontinued 
by  the  demise  of  the  King  or  Queen.    The  Warden  of  the  Fleet 
attends  this  Court  by  a  deputy ;  therefore  no  attachment  will  be 
against  him,  because  he  is  supposed  to  be  always  personally  pre- 
sent in  Court :   and  on  a  sequestration  nisi  being  moved  for 
against  the  Warden  for  want  of^an  answer,  the  Court,  said  it  was 
conimon  to  suspend  Clerks  of  Court  and  the  Warden  ofnthe 
Fleet,  and  granted  the  sequestration  as  a  kind  of  suspension. 
Mos.  238. 
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This  writ  issues  upon  a  contempt  after  a  non  est  inventm  re* 
turned  to  an  attachment,  and  is  directed  to  the  same  officer,  who 
is  commanded  to  cause  proclamation  to  be  made,  that  the  de- 
fendant  do,  upon  his  allegiance,  appear  in  the  Court  of  Chan-r 
eery  upon  a  certain  day  therein  named ;  but  in  the  mean  time  to 
attach  the  defendant,  if  he  can  be  found.  To  obtain  this  writ, 
the  attachment,  with  the  retmn  indorsed  thereon,  must  be  left 
with  the  Cleik  in  Court,  who  will  thereupon  make  out  the  writ, 
and  get  it  sealed,  and  entered  with  the  Registrar,  the  same  as  in 
case  of  an  attachment.    Hind.  114. 

After  contempt  duly  prosecuted  to  attachment  with  proclama-  Commisuon, 
tions  returned,  no  commission  to  answer  shall  be  made  out,  nor  plea,  demur- 
any  plea  or  demurrer  admitted,  but  upon  motion  in  Court,  and  i^''  motion, 
affidavit  made  of  the  party's  inability  to  travel,  or  other  good  mat- 
ter to  satisfy  the  Court  as  to  the  delay.  Bea.  Ord.  Can.  178. 

Upon  payment  or  tender  of  the  costs  to  the  Clerk  in  Court,  an  0^1,  p^^^ 
appearance  may  be  entered,  or  (as  the  case  may  be)  time  to  put  appearance', 
in  the  answer  may  be  obtained,  (and  in  a  country  cause  a  com-  answer,  &c. 
mission  to  take  it)  stating  in  the  application  that  the  party  is  in 
contempt ;  but  the  Court  will  not  give  the  same  time  as  if  no  con- 
tempt  had  been  incurred.    Hind.  115. 
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Tee  writ  of  attachment  with  proclamations  being  returned,  and 
the  defendant  standing  further  m  contempt,  a  commission  of  re- 
bellion is  the  next  process  which  may  issue  against  him.     It  is 
directed  generally  to  special  commissioners,  usually  four  or  inore> 
named  by  the  plaintiff  or  his  solicitor,  commanding  them  to   at- 
tach the  defendant  as  a  rebel  and  contemner  of  the  law.    Hind. 
1 16.    And  it  is  considered  that,  in  case  of  necessity,  the  Com- 
missioners are  authorized  to  take  the  party  upon  a  Sunday,  or  in 
&ny  privileged  place,  or  to  break  open  and  enter  houses,  though, 
in  such  cases,  it  is  advisable  for  them  to  call  in  the  assistance  of 
a  peace  officer.    But  the  jurisdiction  of  the  Court,  in  this  pro- 
cess, does  not  extend  to  Scotland.    Ibid.    The  Commissioners, 
being  the  Court's  own  Commissioners,  are  enjoined  to  do  every 
thing  very  carefully,  and  are  answerable  for  misbehaviour.     A 
person  taken  upon  this  commission,  though  the  writ  imports  a 
breach  of  the  peace,  cannot  be  bailed  by  Justices  of  the  Peace. 
Hind.  117.    The  writ  commands  all  Mayors,  Sheriffs,  and  all 
other  Officers,  Constables,  &c.,  and  all  the  King's  subjects,  to  be 
aiding  and  assisting  to  the  Commissioners,  which  therefore  au- 
thorizes their  resorting  to  them,  as  there  may  be  occasion. 

Bail  may,  or  may  not,  be  taken  by  the  Commissioners,  at 
their  discretion,  for  the  defendant's  appearance  at  the  return  day 
of  the  writ.  But  if,  after  having  taken  him,  they  let  him  escape, 
the  Court,  on  application,  supported  by  affidavit,  and  a  day  given 
to  shew  cause  to  the  contrary,  will  order  them  to  be  committed 
till  they  produce  him ;  and  if  with  their  consent,  till  they  pay 
the  debt.  If  defendant  be  rescued,  the  rescuer  will  be  com- 
mitted. Toth.  38.  40.  381.  If  bail  be  not  given,  the  Commis- 
sioners have  no  right  to  keep  defendant  in  prison,  but  it  is  their 
du^^  to  bring  him  up  without  delay  to  the  Court.  Hind.  117. 
Irregularity.  A  defendant  taken  upon  this  process,  if  issued  irregularly, 
shall  have  his  costs.  1  Vem.  269.  But  if  any  irregularity  be 
alleged  to  happen  in  executing  it,  the  Court  will  not  suffer  the 
Commissioners  to  be  sued  at  law,  but  will  itself  inquire  into 
and  punish  the  ofience.  1  Vem.  269.  If  the  commission  of 
rebellion  be  in  mesne  process  (not  for  non-payment  of  mon^ 
decreed,  or  for  not  performing  a  decree  unaer  a  writ  of  exe- 
cution), and  the  commission  has  a  long  return,  and  the  com- 
missioners think  proper  to  admit  the  defendant  to  bail  for  his 
appearing  and  answering,  and  costs,  (Toth.  37.)  the  condition 
of  the  bail  bond  may  be,  '  that  if  the  defendant  shall  and  do  per- 
sonally appear  in  His  Majesty's  High  Court  of  Chancery  on  (tnffit 
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ike  day  on  which  the  process  is  returnable),  upon  a  commiflunon  of    CHAPTER 
rd)ellioii  issued  out  of  the  said  Court  against  him  at  the  suit  of       xix. 

,  and  shall  answer  as  well  for  his  said  contempt  as  for  all    — -i^— ~- 

such  things  as  shall  be  then  and  there  objected  against  him,  and 
do  and  perform  what  the  said  Court  shall  award  or  order  in  that 
behalf;  then,  &c.  &c.''  Hind.  119.  This  bond,  when  taken,  is 
usually  done  so  in  the  name  of  the  Lord  Chancellor,  Lord  Keeper 
of  the  Great  Seal  of  England,  Master  of  the  Rolls,  or  any  two  of 
the  Masters  in  Chancery.  Ibid,  The  return  to  this  process  is  Retun. 
made  bv  two  or  more  of  the  CommisHoners  who  act  under  it ;  if 
they  renise  or  neglect  to  make  a  return,  the  Court,  on  motion  or 
petition,  will  order  them  to  return  it ;  and  upon  disobedience  of 
that  order,  the  Court  will,  upon  motion  and  affidavit  of  service 
of  the  order,  commit  them.  lind.  If  a  defendant  be  brought  Fleet, 
into  Court  by  the  Commissioners,  their  counsel  should  move  the 
Court  that  defendant  may  be  turned  over  to  the  Fleet  prison, 
where  he  is  to  remain  till  be  has  paid  the  m<mey  or  performed 
the  decree,  and  cleared  his  contempt  And  then  the  Court  will* 
on  application,  order  his  discharge.    Harr.  129. 
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CHAPTEE  CHAPTER  XX. 

-  Serjeant  at  Amu, 

Tbb  next  process,  after  a  commission  of  rebellion,  is  a  Serjeant 
at  Amu,  whose  office  is  to  attend  upon  the  Lord  Chancellor,  and 
to  execute  all  warrants  mnted  against  any  persons  after  they 
have  stood  out  a  commission  of  rebellion ;  or  to  bring  up,  by 
order  of  Court,  any  one  that  is  in  custody  of  a  Sheriff  or  other 
officer,  who  has  returned  a  cepi  corpus  upon  a  process  of  this 
Court,  and  brings  not  up  the  party,  and  to  take  into  custody  any 
other  person  upon  an  oraer  of  this  Court.  He  has  several  depu- 
ties, some  of  whom  are  used  as  and  called  Messengers  before  a 
commission  of  rebellion ;  others,  upon  or  after  a  commission  of 
rebellion,  and  who  are  called  by  the  name  of  their  superior. 

This  process  is  generally  obtained  on  motion,  but  may  be  upon 
petition.  1  Dick.  225.  And  the  counsel  moving  for  it  must 
(when  against  a  party  in  the  cause  for  non  obedience  to  former 
process)  inunediately,  in  Court,  deliver  to  the  Registrar  the  com- 
mission of  rebellion,  and  if  required,  name  the  Clerk  in  Court, 
that  the  officer  may  know  where  the  party  in  contempt  lives. 
The  order,  when  drawn  up  by  the  Registrar,  and  passed  and 
entered  (whether  it  be  in  the  case  of  a  party  to  the  suit,  or  of  a 
person  not  such  party,  but  yet  disobeying  an  order  of  the  Court), 
IS  to  be  deliverea  to  the  Serjeant  or  his  Deputy,  and  will  not  be 
discharged,  nor  the  contempt  thereupon,  without  payment  to  the 
Serjeant  of  his  fees,  and  obtaining  his  certificate  shewing  such 
payment.  The  Serjeant  (or  his  Deputy)  on  such  order  procures 
the  warrant,  signed  by  the  Lord  Chancellor.  Bea.  Ord.  Cha. 
When  the  party  has  been  taken  under  this  process,  he  is  brought 
to  the  bar  of  the  Court  to  answer  his  contempt ;  and,  persisting 

Fleet.  therein,  is  thence  sent  to  the  Fleet  prison,  on  counsel  moving  for 

that  purpose.  Wy.  Prac.  Reg.  393.  But  on  enterbg  his  appear- 
ance, or  putting  in  his  answer,  or  obeying  the  order  for  the  neglect 
of  which  he  was  committed,  as  the  case  may  be,  and  paying  the 
costs  of,  and  thus  clearing,  his  contempt,  he  is  entitled  to  his  dis- 

Sofficiency  of  charge,  on  moving  the  Court  for  it ;  and  in  the  case  of  an  answer, 

answer.  is  no^  to  be  kept  in  custody  until  it  has  been  ascertained  under  a 

reference  to  the  Master  whether  the  answer  be  sufficient  or  not. 
2  Ves.  110.  16  Yes.  418.  1  Dick.  134.  The  same  rule  holds 
on  capUons  under  any  other  processes ;  but  if  the  answer  b  re- 
ported insufficient,  the  plaintiff  may  carry  on  the  process  of  con- 
tempt at  the  point  where  he  left  off;  and  that  whether  he  has 
accepted  the  costs  of  contempt  or  not ;  for  if  he  have  accepted 

New  Oitler     the  costs,  it  is  by  Older  XXIV.  (N.  O.  April,  1828)  directed. 
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tliat,  "  when  a  defendant,  in  contempt  for  want  of  answer,  ob-    CHAPTER 
tains  upon  filing  his  answer  the  common  order  to  be  discharged        xx. 
as  to  his  contempt,  on  payment  or  tender  of  the  costs  thereof,  — — — — 
the  plaintiff  shall  not  by  accepting  such  costs  be  compelled,  in 
the  event  of  the  answer  being  insufficient,  to  recommence  the 
process  of  contempt  against  the  defendant,  but  shall  be  at  liberty 
to  take  up  the  process  at  the  point  to  which  he  had  before  pro- 
eeeded."    Also,  if  after  process  of  Serieant  at  Arms  has  issued,  SzcepUoas 
but  before  it  has  been  executed,  the  derendant  puts  in  an  answer  to  amwer. 
which  is  excepted  to,  and  the  exceptions  submitted  to,  the  Ser- 
jeant at  arms  will  be  ordered  to  go.     16  Ves.  418.    The  right  Wairer  of 
which  plaintiff  has  to  move  for  a  Seijeant  at  Arms  immediately  '^S^^« 
on  disaUowance  of  exceptions  to  the  Master's  report  of  insuffi- 
cient answer,  is  waived  by  taking  out  subpoena  for  better  answer, 
and  then  excepting  to  the  report ;  the  defendant  being  thereby 
entitled  to  eight  days  to  put  in  his  answer,  after  the  exceptions 
have  been  disposed  of.  19  Ves.  379.  If  an  error  is  committed  in  Error. 
the  title  of  this  (or  of  any  other  of  the  processes)  and  the  defendant 
puts  in  his  answer  after  such  erroneous  process  has  issued,  the 
Court  will  then  rectify  such  mistake.  1  Dick.  136.    If  defendant  Nan  wt  m- 
cannot  be  found  bv  Seijeant  at  Arms,  he  returns  non  ejt  inotmhu;  vm^t^. 
which  retom,  indorsed  on  the  warrant,  must  be  filed  in  the 
Report  Office  before  a  sequestration  can  regularly  issue.    3  Atk. 
569.    The  costs  under  this  process  are  very  heavy,  and  not  Costs. 
settled  as  upon  former  processes,  but  are  to  be  taxed  by  the 
Clerks  in  Court  for  all  parties,  and  are  in  proportion  to  the  clti- 
tntcB  the  Serjeant  has  nad  to  go  to  seek  tne  defendant.    Hind. 
127.    And  on  account  of  the  great  expense  attending  this  pro- 
oessy  from  die  Messenger's  (or  Serjeant  at  Arms')  fees  and 
charges,  it  is  perhaps  seldom  advisable  for  a  defendant  to  incur 
the  haraid  of^  it  by  taking  out  a  third  order  for  time,  upon  the 
terms  of  Lord  Rosslyn's  order,  (Ch.  XXVU.  XXIX.)  but  rather 
to  sufier  an  attachment  to  go ;  see  ante,  Ch.  XVII.  p.  81  and  82 ; 
and  Ch.  LXVUI. 

An  order  for  this  process  may  be  obtained  against  a  person  not 
a  party  in  the  suit,  as  in  case  of  disobedience  to  orders  to  pay 
money  into  Court,  or  for  other  matters,  and  against  whom  a  wnt 
tfexeeutim  does  not  issue ;  that  writ  being  applicable  to  parties 
only. 

This  process  also  issues  upon  an  order  obtained  upon  a 
Master's  certificate  of  a  defenoant  not  putting  in  his  examination 
in  due  time. 
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Sequestration. 

The  process  of  sequestration  is  a  writ  or  commission  under  the 
Great  Seal,  sometimes  directed  to  the  SherifT,  or  most  commonly 
to  four  or  more  persons  of  the  plaintiffs  own  naming,  empovi^eriiig 
any  two  or  more  of  them  to  enter  upon,  possess  and  sequester, 
the  real  and  petsonal  estate  &nd  effects  of  the  defendant  (or  some 
particular  part  and  parcel  of  the  lands,)  and  to  take  and  keep  the 
profits,  or  pay  them  as  the  Court  shall  appoint,  until  the  parties 
nave  appeared  to  or  answered  the  plaintiffs  bill,  or  performed 
some  other  matter  which  has  been  ordered  by  the  Court,  and  for 
&ot  doing  whereof  he  is  in  contempt.    Hind.  127,  136.     A  ae- 
questration  out  of  Chancery  is  more  effectual  than  an  execution 
by  fieri  facias  at  law ;    for  a  sequestration  may  be  awarded 
against  the  goods,  though  the  party  is  in  custody  upon  the  attach* 
ment ;  whereas  at  law,  if  a  oa.  sa.  be  executed,  there  can  be  no 
fi,fa,  issue.    Ibid.  127.    This  writ  is  always  obtained  upon  ifid^ 
tion  of  course,  not  upon  petition,  on  a  return  of  non  est  inventus, 
by  the  Seijeant  at  Arms,  which  it  follows  in  the  regular  line  of 
compulsive  process*    It  also  issues  if  the  defendant  have  escaped 
after  being  taken.    When  moved  for  upon  the  return  of  the  Ser^- 
jeant  at  Arms,  the  counsel  moving  must  have  in  his  hand  the 
warrant  of  the  Serjeant,  with  his  return  on  it.    NewL  82.    The 
order  being  obtained,  drawn  up,  passed,  and  entered,  is  delivered 
tA  the  Clerk  in  Court,  (with  the  names  of  Commissioners,)  who 
thereupon  issues  the  commission.    A  mistake  in  the  title  <^  the 
order  may  be  rectified  after  the  writ  has  been  executed.    Ibid. 
If  a  party  in  contempt  resist  a  Serjeant  at  Arms,  or  ma|te  lyft 
escape  after  being  taken,  then  upon  affidavit  of  the  facts,  th^ 
Court  on  motion  vrill  grant  a  sequestration.    Hind.  136. 

This  may  be  the  first  process  against  a  defendant,  after  attech- 
inent,  if  already  in  custody.  If  in  custody  of  the  Warden  of  the 
Fleet,  it  is  granted  immediately.  If  in  any  other  custody,  it  is  to 
be  preceded  by  habeas  corpus,  in  order  to  defendant's  being  turned 
over  to  the  Fleet  from  the  bar  of  the  Court,  for  the  purpose  of 
munding  the  application  for  this  process.  Newl.  82.  The 
Commissioners,  as  officers  of  the  Court,  are  accountaUe  to  the 
Court,  and  are  to  act  under  its  directions,  in  making  a  return  of 
what  they  seize,  accounting  for  what  comes  to  their  hands,  and 
paying  the  money  intq  Court.  Hind.  138.  But  this  money  is 
not  usually  paid  to  the  plaintiff,  but  is  to  remain  in  Court,  until 
the  defendant  hath  appeared  or  answered,  and  cleared  his  con- 
tempt ;  after  which  an  account  shall  be  rendered  to  him,  and 
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wbftt  has  been  sdzed  paid  over  to  him,  though  the  Court  has  the 
wbofe  ander  its  controul,  and  may  act  as  it  pleases,  and  according 
to  the  justice  and  equity  of  the  case.    Jbid.    A  plaintiff  may 
mo?e  for  an  order  for  tenants  to  attorn  and  pay  their  rents  to  the 
sequestrators.     Har.  140.    2  Dick.  622,  tid.  qu.    It  appears  to 
be  undecided  whether  the  Commissioners  have  power  to  seize 
choses  in  action.     Newl.  84.    They  are  not  to  seize  the  papers 
or  books  of  a  corporation,  2  Meriv.  395 ;   though  it  seems  they 
imay  justify  brealung  locks.  Ibid,  397.    This  writ,  as  metne  pro- 
cess, is  not  to  be  executed  further  than  by  taking  possession  ;  and 
such  possession  must  be  a  real  and  not  a  nominal  keeping  the 
d^tndant  out  of  the  possession.     1  Yes.  86.    ApplicaUoiu  for 
toe  sale  of  goods  taken  under  this  mesne  process  have  been  re- 
alised, unless  for  payment  of  the  sequestrator's  expenses ;  though 
it  appears,  if  the  goods  be  of  a  perishable  nature,  the  Court  may 
be  moie  disposed  to  order  the  sale  of  them,  3  Ves.  23 ;  but  see 
Ambl.  421,  where  the  Court  refused  it  before  decree.    In  a  suit 
for  lands,  a  sequestration  will  be  granted,  with  an  injunction  for 
the  profits  to  be  delivered  to  the  plaintiff  b^  the  Sheriff  or  the 
Commissioners.     Harr.  139.    Tenants  refusing  to  pay  their  rents 
to  the  sequestrators,  an  injunction  was  awarded  agamst  them  to 
pay  their  rents.     2  Cha.  Ca.  163.    Sequestrators  should  be  of 
sufficient  substance  to  answer  what  may  come  to  their  hands. 
Harr..  143.    The  general  rule  that  a  Serjeant  at  Arms  must  be 
resorted  to  before  this  process,  does  not  apply  to  peers^  (qu,  their 
menial  servants  also,  1  P.  W.  534,)  or  to  Members  of  the  House 
of  Commons,  against  whom  (after  letter  missive  and  subpoena 
in  the  former  instance,  and  subpoena  in  the  latter,)  it  is  the 
fiist  and  only  process  of  contempt ;   but  an   attac)uMnt  must 
he  first  sealed,  though  never  executed,  to  ground  the  seques- 
tration upon,  Newl.  87 ;  but  the  order  is  an  order  nia,  and 
if  for  T?ant  of  answer  as  to  a  peer,  and  he  put  in  an  insufiScient 
answer,  yet  it  will  not  be  made  absolute;   but  a  new  order 
for  a  sequestration  nisi  shall  be  made.    2  P.  W.  385.    It  hais 
been  granted  against  an  tn/ant  ffeer  for   not  appearing,  and 
the  sequestrators  receive  the  rent.    2  Cha.  Ca.  163.    And  in 
case  of  a  sequestration  nisi  against  a  Member  ef  Parliament  for 
want  of  answer,  and  he  puts  in  an  answer  bdfore  the  order  is 
nede  absolute,  and   exceptions  are  taken  to  the  answer,  the 
Court  will  enlarge  the  time  for  shewing  cause,  till  it  shall  appear 
whether  the  answer  is  sufficient  or  not.    3  Atk.  740.    If  the 
defendant  cannot  be  found  to  be  served  personally  with  thfe 
wier  nin,  service  on  his  Clerk  in  Court  will  be  ordered  to  bb 
good  service.    5  Ves.  113.    The  order  nisi  is,  that  the  sequestra- 
tion do  issue,  unless  the  defiendant,  being  personally  served  with 
it,  shall,  within  eight  days,  shew  good  cause  to  the  contrary. 
The  costs  of  sequestration  are  to  be  taxed,  and  are  not  liquidated 
costs;  and  the  sequestrators  are  sometimes  allowed  poundagO, 
and  sometimes  a  gross  sum  :  (probably  as  the  value  of  the  seques- 
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tered  property  may  be  large  or  moderate.)    Hind.  140.     2  Atk. 
541.    It  is  said  that  a  sequestration  which  issues   as  a  mesne 
process  of  the  Court,  falls  with  the  death  of  the  person  ;  but  that 
where  it  issues  for  a  non-performance  of  a  decree,  the  death  of 
the  party  does  not  detenmne  it.    3  Atk.  594.    Harr.  145.      A 
sequestration  must  be  returned  before  it  can  be  moved  to  dis- 
chaive  it  as  to  lands.    As  against  tenant  in  tail,  it  determines  by 
his  death.    Bunb.  31.    Wy.  Prac.  Reg.  388.    Harr.  Sup.     If 
the  goods  sequestered  are  not  sufficient  to  satisfy  the  plaintiff's 
demands,  he  may  move  to  revive  the  order  for  a  Serjeant  at  Arms. 
Mos.  246.    In  suits  where  there  are  several  defendants,  a  de- 
fendant in  contempt  must  be  prosecuted  to  sequestration  before 
the  cause  can  be  brought  to  a  hearing  against  the  others,  which 
it  then  may :  and  upon  his  coming  in  and  answering,  it  may  be 
heard  against  him.    Pre.  Cha.  99.    1  Vem.  288.    But  where  a 
defendant  is  out  of  reach,  it  amounts  to  the  same  thing  as  if 
plaintiff  had  taken  out  process  for  want  of  appearance,  and  car- 
ried it  through  the  whole  line  of  process  to  a  sequestration.    2 
Atk.  510.    This  process  lies,  for  v^ant  of  answer,  against  a  Clerk 
in  Court,  officers  of  the  Court,  and  the  Warden  of  the  Fleet,  but 
the  order  will  be  ftiti  in  the  first  instance.  Newl.  88.  A  mortgagee 
may,  on  petition,  obtain  an  order  to  have  rents  and  profits  in  the 
hands  of  sequestrators,  applied  to  his  demand.    2  Madd.  21. 
Sequestrators,  upon  a  decretal  order,  have  the  same  power  to 
8^,  as  on  a  final  decree.    3  Swanst.  308.    Under  a  sequestra- 
tion of  lands  or  houses,  the  landlord  is  entitied  to  two  years 
arrears  of  rent.     1  Swanst.  457.    Application  for  this  writ  to 
•foreign  plantations  must  be  to  the  King  in  Council.    2  P.  Wms. 
262.    It  will  be  granted  to  Ireland  after  sequestration  here,  and 
nulla  bona  returns.    Ibid,    For  want  of  appearance  after  seizure 
of  goods,  the  sequestrators  should  apply  to  the  Court  for  further 
directions ;  and  if  for  want  of  an  answer  th(^  have  no  power  to 
sell  or  remove  goods.    Bunb.  272.    The  efiect  of  carrying  on 
the  several,  processes  of  contempt,  before  the  hearing,  is  not  the 
same  as  upon  znahtokvte  decree  ;  in  which  latter  case  the  plaintiff* 
after  processes  have  been  executed,  and  goods  and  estates  seques- 
tered under  them,  may  have  both  applied  to  satisfy  his  demand, 
which  he  cannot  under  processes  for  contempt  only.    2  Atk.  24. 
A  motion  to  sell  furniture  under  a  sequestration  must  be  on  notice. 
9  Ves.  208.    If  a  sequestration  be  after  a  decree  for  money,  it  is 
-usual  to  grant  it  of  lands  out  of  which  it  may  be  levied,  and  of 
all  other  the  par^s  real  and  personal  estate :  the  rents  and  profits 
to  be  paid  to  tiie  party  to  wnom  the  money  is  deoeed,  till  the 
money  and  costs  are  satisfied.    Wy.  Prac.  Reg.  386.    A  seques- 
tration having  issued  for  nonpayment  of  money  into  Court,  ao 
individual  houiing  a  sum  claimed  by  tiie  person  a^;ainst  whom  it 
issued,  and  by  a  stranger,  was  ordered  to  pay  it  mto  Court.    3 
Swanst.  276.     Sequestrators  on  a  mam  process  are  accountable 
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for  all  the  profits,  and  can  retain  only  so  far  as  to  satisfy  for  the   CHAPTER 
contempts.     1  Yem.  248.    Where  sequestrators  seize  the  real        xxu 
estate,  any  person  claiming  title  thereto,  either  by  mortgage  or  ■ 
judgment,  lease  or  otherwise,  or  who  hath  a  title  paramount  to'the  ^^  interesse. 
sequestration,  may  move  the  Court,  as  of  course,  to  be  examined 
pro  interesse  mo, .  without  being  obliged  to  bring  a  bill  to  con- 
test the  title.    In  such  case  the  plaintiff  exhibits  interrogatories 
to  examine  the  claimant,  and  tor  discovexy  of  his  title.    The 
Master  is  to  state  the  same  to  the  Court,  and  the  parties  may 
enter  into  proof  touching  the  title,  and  the  Court  gives  judgment 
upon  the  report.    The  sequestration  is  then  discha^ed  as  against 
such  party,  if  he  make  out  his  claim,  but  with  or  without  costs, 
as  the  Court  sees  fit.    And  in  other  cases  the  Court  will  deter- 
mine according  to  the  circumstances.    Gilb.  For.  Rom.  80. 
Harr.  144.     No  examination  pro  mtereae  tuo,  before  the  seques- ' 
trators  have  made  a  return.    3  Swanst.  290.    The  Matter  can- 
not inquire  into  the  property  of  chattels  sequestered,  without  an 
order.     Ilnd,  311.     Under  a  sequestration  for  nonpayment  of 
money,  the  sequestrators  may,  on  a  motion  with  notice,  be  em- 
powered to  let  real  estate.     3  Swanst  304.    Sequestrators  on 
mesne  process  will  not  be  ordered  to  make  leases.    Ibid,  306. 

The  Court  will  not  make  an  order  on  a  plaintiff  to  pay  a  se- 
questrator his  fee,  who  has  made  no  return  of  the  goods  seques-' 
tered,  but  has  delivered  them  over  many  years  since,  and  made' 
no  demand  upon  the  plaintiff.     3  Atk.  594. 

If  a  defenaant  have  once  appeared,  and  afterwards  being  in  Pro  confesso. 
contempt,  a  nihU  is  returned  upon  this  writ  before  hearing,  the 
Court  on  petition  or  motion,  and  producing  the  writ  so  returned, 
will  order  the  cause  to  be  set  down  to  be  heard  ;  and  at  the  day 
for  hearing,  the  bill  being  read,  the  Court,  in  regard  of  the  many 
and  great  contempts  of  the  defendant,  and  of  the  strong  presump- 
tion that  the  bill  is  true,  will  take  it  pro  eonfesao,  and  aecree  tot 
the  complainant  according  to  the  prayer  of  the  bill,  if  nothing 
be  prayed-  apparently  against  equi^.  1  Vem.  247.  It  seems 
the  appointment  of  a  receiver  will  discharge  the  sequestration. 
3  Ves.  24.     Harr.  146. 

A  third  incumbrancer  on  a  rectory  having  obtained  a  seques-  Receiver, 
tration,  a  receiver  was  appointed  at  the  instance  of  a  second  in- 
cumbrancer. 3  Swanst.  109.    A  receiver  appointed  of  the  profits 
of  a  rectory  under  sequestration,  and  an   injunction  granted 
against  enforcing  sequestration.    Ibid,  112. 

Form  of  Writ  of  Sequestration. 

"  George  the  Third,  &c.  &c.    Whereas,  (the  plaintif's  name)  Form  of  writ. 

complainant  exhibited  his  bill  of  complaint  in  our  Court  of 

Chancery  agaiiist  (defendant's  name)  defendant. 

"  And  whereas  the  said  (defendant,)  being  duly  served  with 

a  writ  issuing  out  of  our  said  Court,  commanding  him,  under 
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'  the  penalty  therein  mentioned,  to  appear  to  and  answer  the 
'  said  bill,  hath  refused  so  to  do ;  and  thereupon  all  process 
'  of  contempt  hath  issued  against  him  unto  a  Serjeant  at  Arms. 

"  And  whereas  the  said hath  of  late  absconded,  and  so 

'  concealed  himself  that  the  said  Serjeant  at  Arms  hath  not 
'  been  able  to  find  him,  as  by  the  certificate  of  the  said  Serjeant 
'  at  Arms  appears.  Know  ye  therefore,  that  we,  in  conficienoe 
'  of  your  prudence  and  fidelity,  have  given,  and  by  these  pre- 
'  sents  do  give  to  you,  any  three  or  two  of  you,  full  power  and 
'  authority  to  enter  upon  all  the  messuages,  lands,  tenements, 
'  and  real  estate  whatsoever  of  the  said  ,  and  to  take,  col- 

*  lect,  receive,  and  sequester  into  your  hands,  not  only  all  the 
'  rents  and  profits  of  the  messuages,  lands,  tenements,  and  real 
'  estate,  but  also  all  his  goods,  chattels,  and  personal  estate 
'  whatsoever.  And  therefore  we  command  you,  any  three  or 
'  two  of  you,  that  you  at  certain  proper  and  convenient  days  and 
'  hours,  go  to  and  enter  upon  all  the  messuages,  lands,  tene- 

'  ments,  and  real  estate  of  the  said ,  and  that  you  da  col- 

'  lect,  take,  and  get  into  your  hands,  not  only  the  rents  and 

*  profits  of  all  his  said  real  estate,  but  also  all  his  goods,  chattels, 
'  and  personal  estate,  and  detain  and  keep  the  same  under  se- 
'  questration  in  your  hands,  until   the  said  shall  fally 

*  answer  the  complainant's  bill,  clear  his  contempt,  and  our 
'  said  Court  make  other  order  to  the  contrary.    Witness  ourself, 

&c." 

[If  the  defendant  be  a  Peer  of  the  realm,  or  Bishop,  or  a 
Member  of  the  House  of  Commons,  the  writ  runs  thus] 

"  And  whereas  the  said being  duly  served  with  a  copy 

of  the  plaintiff's  bill"  (not  a  copy  of  the  bill  now,  in  the  case  of 
a  Member  of  Parliament), "  and  a  writ  of  subpoena  issuing  out 
of  our  said  Court,  commanding  him  under  the  penalt]^  therein 
mentioned  to  appear  to  and  answer  the  said  bill,  hath  appeared 

accordingly ;  and  whereas  the  said  hath  not  put  in  antl 

answer  to  the  said  bill"  [if  the  process  be  for  want  of  appear- 
ance, the  words  in  italic  are  to  be  omitted,  and  instead  thereof 

not  appeared"  inserted,]  "  it  was  on  the day  of last 

ordered  that  a  sequestration  should  issue,  directed  to  certain 
Commissioners  therein  named,  to  sequester  the  said  defend- 
ant's personal  estate,  and  the  rents  and  profits  of  his  real 

estate  until  the  said should  fuUij  answer"  [if  the  process 

be  for  appearance,  the  words  in  italic  are  to  be  omitted,  and 
appeared  to"  inserted,]  "  the  plaintiffs  bill,  and  our  said  Court 
make  other  order  to  the  contrary,  unless  the  defendant,  having 
personal  notice  hereof,  should  within  eight  days  after  such 
service,  shew  unto  our  said  Court  good  cause  to  the  contrary* 

And  whereas  on  the day  of the  said  order  was  maue 

absolute.  Know  ye  therefore,  &c."  as  above.    Hind.  137* 
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This  writ  is  the  first  process  against  a  corporation  aggregate, 
(agaiost  whom  an  attachment  does  not  lie,)  after  the  defendants 
have  refused  to  appear  to  and  answer  the  bill,  having  been  regu- 
larly served  with  subpoena  or  other  process.  It  is  directed  to 
tbe  SberiflP,  commanding  him  to  distrain  the  lands,  goods,  and 
(^attels  of  the  corporation,  so  that  they  may  not  possess  them 
till  the  Court  make  other  order  to  the  contrary,  ana  that  in  the 
mean  time  the  Sheriff  is  to  answer  to  the  Court  for  what  he  so 
Strains,  iso  that  the  defendants  may  be  compelled  to  appear  in 
Chancery,  and  answer  the  contempt. 

The  writ  is  to  be  delivered  to  the  SheriiF  to  execute,  who  is  Sheriff, 
bound  to  make  a  return  thereof  after  it  is  returnable,  and  (as  in  Return, 
all  other  cases)  there  must  be  fifteen  days  between  the<est«  and  the 
iBtum.  When  the  Sherifi*  has  made  his  return,  it  is  to  be  carried 
to  plaintiff's  Clerk  in  Court,  who  makes  out  an  aliat  diArn^My  ^^^^  ^^^ 
to  be  used  and  acted  upon  in  the  same  manner  as  the  dittringai. 
And  should  tbe  defendants  still  stand  out,  then  when  the  Sheritf* 
has  leturoed  the  writ,  a  pluries  distringas  is  to  be  made  out  by 
tiie  Cleik  in  Court,  in  like  manner  as  the  former.     And  this 
being  also  returned  by  the  Sheriff,  counsel  is  to  be  instructed  to 
move  for  a  sequestration  upon  a  piuries  dittringas  returned  against 
the  said  corporation  to  sequester  all  their  lands,  chattels,  &c., 
itntil  they  appear  to  or  answer  the  plaintiff's  bill,  or  perform  the 
^i^ee,  and  the  Court  make  other  order  to  the  contrary.    Which 
sequestration  cannot  be  discharged  until  the  defendants  have 
perfonned  all   they  were  enjoined  to  do,  paid  all  costs,   and 
the  Commiasbners  their  fees.     Upon  the  first  writ  the  Sheriff  Issues. 
lovies  40s,  issues  ;  upon  the  alias  distringas,  41. ;  on  the  pluries 
^ringoi  he  levies  tlie  whole  property ;  and  on  the  return  of 
^pttiries,  the  Court  will,  upon  motion,  grant  the  sequestration. 
Harr.  16Q.    As  to  restraints  laid  upon  the  Bank  of  England  ^^q]^  ^f  ^g. 
^oit  paying  dividends  or  making  transfers,  that  in  many  cases  land, 
le^uues  the  filing  of  a  bill  against  the  Bank,  under  which  the 
l^t  will  be  issued  ;  and  then  the  restraint  can  only  be  removed 
by  the  removal  of  the  occasion  of  it,  and  consequent  application 
^  the  Bank  through  the  Governor  or  Solicitor,  or  both,  as  cir- 
cjUBstances  may  require.     But  sometimes  a  distringas  may  be 

obtained  without  or  before  bill  filed  from  the  Court  of  Exche- 
quer. 
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Taking  the  Bill  Pro  Confesso, 

This  proceeding  of  a  plaintiiF  is  to  render  all  the  preceding  pro- 
cesses ultimately  effective,  by  procuring  his  bill  to  be  taken  as 
pv£  against  the  defendant  in  those  cases  where  the  defendant 
wilfuUy  refuses  to  answer,  and  stands  out  all  the  processes  of 
contempt ;  but  the  defendant  must  first  have  appeared,  or  been 
in  custodv.    If  the  defendant  have  appeared  and  refuses  to  an- 
swer, and  stands  out  all  the  processes  of  contempt ;  or  if,  being 
in  the  custody  of  the  Fleet  upon  any  of  those  processes  or  in  any 
other  suit,  or  being  in  any  other  prison  upon  fnesns  process  or  in 
execution,  he  refuses  to  answer,  the  bill  may  be  taken  against 
him  pro  confesso.    But  if  in  any  other  custody  than  the  Fleet,  he 
must  first  be  removed  from  thence  into  the  Fleet  by  habeas  corpus. 
Newl.  93.    A  bill  may  be  taken  pro  confesso,  notwithstanding  a 
sequestration  for  not  answering  has  been  executed.    2  Atk.  21. 
The  course  of  proceeding  against  the  defendant,  in  custody, 
is  to  instruct  counsel  to  move,  on  the  certificate  of  the  Warden  of 
the  Fleet  prison,  if  there,  for  a  habeas  corpus,  directed  to  the 
Warden  to  bring  the  defendant  up  to  the  bar  of  the  Court. 
When  so  brought  up,  the  Court  admonishes  him  of  his  conteaupt, 
and  a  day  is  assigned  him  to  answer ;  and  if  he  still  persists,  lie 
is  remanded  to  the  Fleet.  Not  complying,  an  alias  habeas  corpus  is 
to  be  moved  for  by  the  plaintiff's  counsel,  directed  as  before,  on 
which  the  defendant  is  again  brought  op  for  the  like  purpose ;  and 
the  same  proceeding,  if  necessary,  is  to  be  taken  onti  pluries  habeas 
corpus  ana  an  alias  pluries  habeas  corpus,  to  be  moved  for  in  like 
manner.    And  at  each  time,  the  defendant  continuing  contuma- 
cious, is  remanded.    On  the  last  time  of  bringing  up  the  defend- 
ant, the  Court  will,  on  motion,  order  the  bill  to  be  taken  pro 
confesso,  and  that  the  plaintiff's  Clerk  in  Court  attend  with  the 
record  for  that  purpose,  but  previously  ordering  an  appearance  to 
be  entered  for  him  (if  still  refusing  to  appear  voluntarily)  p^^ 
suant  to  the  stat.  5  G.  2.  c.  25.    And  the  Clerk  in  Court  attend- 
ing with  the  record  of  the  plaintiff's  bill,  the  matter  thereof  will 
be  decreed  to  be  taken  pro  confesso  against  the  defendant.    And 
the  same  if  the  contempt  be  for  not  answering.    Hind.  110. 
The  writ  of  oiios  habeas  corpus  does  not  issue  except  to  the  prison 
of  the  Court ;  therefore  a  decree  pro  confesso  cannot  be  obtained 
against  a  defendant  in  confinement  under  a  criminal  sentence ; 
for  when  brought  up,  he  is  not  turned  over  to  the  Fleet,  eum 
causis,  as  in  a  civil  case,  but  must  be  returned  immediately* 
1  Ves.  &  B.  306.    2  Dick.  535. 
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If  a  defendant  in  custody  ivider  a  criminal  sentence,  as  in  the    CHAPTER 
Kii^s  Bench,  has  been  brought  to  the  bar  of  the  Court,  and       XXIII. 

remanded  to  the  Fleet,  and  on  being  so  remanded  should,  in  ' — 

order  to  prevent  his  being  brought  up  by  tUioB  jdurieSf  remove  Crimiual 
himself  back  to  the  King's  Bench  Prison,  the  Court  will  order  ■«"*«"««• 
that  if  he  do  not  answer  by  the  time  an  aUat  pluriet  would 
have  issued,  the  bill  shall  be  taken  pro  confesto,    2  Meriv.  511. 
Although  the  defendant  may  have  answered^  yet  if  the  answer  Insafficient 
be  reported  insufficient,  (which  is  then  no  answer ;)  or  although  answer  * 
there  be  a  demurrer  to  the  bill,  but  overruled ;  or  though  the 
answer  be  sufficient,  yet  if  the  lull  be  then  amended  and  no 
answer  put  in  to  the  amendments ;  in  any  of  these  cases,  a  bill 
may  be  taken  pro  confesao.     And  to  prevent  this  decree,  the 
answer  must  not  only  be  on  the  file,  but  a  receipt  given  for  the 
costs ;  otherwise,  on  motion,  the  answer  may  be  taken  off  the 
file  for  irregularis.     But  if  the  plaintiff  have  taken  an  office 
copy  of  the  answer,  that  motion  will  not  be  granted.     Newl.  94. 
Harr.  154.      4  Ves.  619.     11  Ves.  202.    Where  there  is  only  One  defend- 
one  defendant,  and  he  in  custody,  the  bill  may  be  taken  pro  ^°^* 
eonfesso  on  motion,  and  the  Clerk  in  Court  attending  with  the 
original  bill.     3  Ves.  372.     But  in  case  of  more  than  one  de-  More  de- 
fendant, or,  if  only  one,  be  be  not  in  custody,  the  cause  must  be  fendants. 
set  down  for  hearing  in  the  paper  of  causes  ;  but  an  order  must 
have  been  previously  obtained  mr  so  setting  down  the  cause  for 
the  purpose  of  taking  the  bill  pro  confesto,  and  that  the  Clerk  in 
Court  fio  attend  with  the  record  of  tne  bill  at  the  hearing.    This 
order,  where  the  defendant  has  stood  out,  and  a  sequestration 
has  been  issaed,  is  moved  for  upon  the  Six  Clerk's  certificate  of 
the  fact,  and  that  he  is  still  in  contempt.    But  it  may  be  dis- 
charged  by  the  defendant  on  some  reasonable  ground  of  indul- 
gence, (if  the  delay  has  not  been  too  long,)  and  upon  payment 
of  coats,  (2  Bro.  C.  C.  279.)  but  not  merely  on  such  payment  of 
costs,  with  an  offer  to  put  in  an  answer,  without  also  stating 
what  answer  is  intended  to  be  put  in,  especially  where  defendant 
has  resisted  process  two  years,  (11  Ves.  77.)  nor  on  merely 
potting  in  an  answer,  (2  Bro.  C.  C.  279  ;)  yet  if  the  plaintiff 
accept  the  answer,  it  is  a  waiver  of  the  process.  Newl.  96.    The  Statute. 
statute  5  G.  2.  c.  5.  (under  which  the  Court  decrees  bills  to  be 
taken  pro  confetso)  enacts,  that  defendant  not  entering  his  appear- 
ance within  the  usual  time  after  the  subpoena,  and  on  affidavit  to 
the  satisfaction  of  the  Court,  that  such  defendant  absconds  to 
avoid  its  process,  the  Court  may  make  an  order,  fixing  a  day  for 
his  appearance,  a  copy  of  which  is  to  be  inserted  in  the  Gazette, 
and  published  in  the  parish  church  of  the  defendant,  and  posted 
in  the  public  places  m  the  statute  mentioned  >;  and  if  the  de- 
fendant does  not  appear  within  the  time  limited  by  the  order,  the 
Court  may  order  that  the  plaintiff's  bill  be  taken  pro  eonfesso, 
and  make  such  decree  as  jshall  be  thought  just,  aiid  issue  process 
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to.compel.tbeperCormaDce  of  it;  «nd  the  Court  may  order  the 
|)laintiff  to  be  paid  bis  demands  out  of  the  estate  sequestered, 
accoiding  to  tue  decree ;  the  plaintiff  giving  security,  to  abide 
such  order,  touching  the  restitution  of  the  estate,  as  the  Court 
shall  make»  upon  the  defendant's  appearance ;  but  in  case  such 
plaintiff  shall  refuse  to  give  security,  then  to  remain  under  the 
direction  of  the  Court,  until  the  defendant  appears  to  defend  such 
suit.    And  if  the  defendant  be  brought  into  Court  upon  habeas 
eorput,  and  shall  refuse  to  enter  his  aj^^raoce,  the  Court  may 
enter  it  for  him ;  and  such  proceeding  may  be  thereupon  had,  as 
if  th^  party  bad  actually  appeared.    Persons  out  of  the  realm, 
or  absconding  in  manner  aforesaid,  at  the  time  such  decree  is 
pronounced,  if  they  become  publicly  visible  within  seven  years 
after  the  decree,  wall  be  served  with  a  copy,  9uid  in  case  of 
death,  their  heirs  or  representatives.    If  persons  so  served  shall 
not  within  six  months  thereafter  petition  tor  a  rehearing  of  the 
cause,  the  decree  to  be  absolutely  confirmed,  and  to  bar  all 
claiming  by  them ;    but  defendant,  within    six  months  after 
such  service,  or,  not  being  so  served,  within  seven  years  after 
such  decree,  on  petitioning  for  rehearing  and  giving  security 
for  costs,  is  to  be  admitt^  to  answer,  and.  the  cause  heard 
again;  the  act  not  to  affect  persons  beyond  seas,  unless   it 
shall  appear   bv  the  affidavit  that  :sach   persons  had    been 
in.  Blngland  within  two  years  next  before  the  subpiena  issoi^. 
Vide  Stat,  and  Harr.  155.    If  the  defendant  be  in  custody  befbre 
appearance,  the  Court  will  not  (although  the  demand  against 
him  be  but  trifling)  dispense  with  his  being  brought  into  Court 
by  habeas  corpus,  in  ord^  l^at  an  aj^pearance  may  be  entered  for 
him  on  his  refusal ;  but  in  such  case  the  plaintip^  must  proceed 
as  above  pointed  out  by  the  statute*    3  Atk.  690.    Under  the 
statute  it  seems  not  sufficient  for  the  party  making  the  a£Sdavit 
to  say  that  he  was  informed  and  believed  that  the  defendants  with- 
drew into  Ireland  to  avmd  service  of  the  process  of  this  Court : 
but  must  state  from  whom  such  inSMmation  was  received.  Barn. 
401.  405.    Whether  an  order,  under  the  statute,  for  taking  the 
bill  pro  ccnfesao,  will  or  will  not  be  made  without  an  affidavit 
(according  to  the  8th  section  of  the  act)  that  the  defendant  had 
been  in  England  within  two  years  before  the  subpoena  issued, 
the  affidavit  only  stating  the  defendant  to  be  abroad,  and  sug- 
gesting that  he  had  absconded  to  avoid  being  served  v^th  process, 
vide  5  Ves.  1.    5  Ves.  113.    2  Ves.  J.  188.    The  act  extends 
to  bills  of  revivor.   3  Atk>  690<    With  respect  to  persons  having 
privilege  of  parliament,  bills  may  (under  the  stat.  45  G.  3. 
c.  124.)  be  taken  pro  eanfesso  against  them,  after  standing  out  to 
sequestration  for. enforcing  appearance,  without  the  necessity  of 
showing  that  the  defendants  abscond  as  in  other  cases ;  the  act 
enacting  that  upon  producing  the  return  to  such  sequestration, 
the  Court,  on  the  motion  or  other  application  of  the  plaintiff, 
may  appoint  a  Clerk  in  Coiirt  to  enter  an  appearance  for  such 
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defendant ;  and  tliat  such  proceedings  may  be  thereupon  had  in   chapter 
the  cause,  as  if  the  parties  had  actually  appeared.    16  Ves.  437.      xxili. 

And  the  5th  section  of  that  statute  mrtner  enacts.  Hoi  when  a  

defenduit  having  privilege  of  parliament,  in  a  bill  for  discovery 
of  matters  intends  to  be  used  as  evidence  at  law,  shall  have 
^peaued  to  snch  bill,  or  where  an  appearance  shall  have  been 
entered  according  to  the  provision  aforesaid  ;  and  if  such  person 
shall  not  afterwards  answer  within  the  r^ular  time,  it  shall  be 
lawful  for  die  plaintiff  to  apply  to  the  Court  that  such  bill  b^ 
taken  fro  eonfmso;  and  the  Court  shall  make  such  order,  unless 
the  defendant  shall,  within  eight  days,  on  being  served  with  such- 
order,  show  good  cause  to  the  contrary ;  and  after  such  order 
has  been  pronounced,  the  bill  shall  be  read  in  any  Court  of  Law, 
as  evidence  of  the  facts  therein  contained,  in  the  same  manner  as 
if  admitted  to  be  true  by  the  answer.  This  section  of  the  act  is 
confined  to  bills  for  discovery  only.    17  Ves.  368. 
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CHAf»TER  XXIV. 
Habeas  Corpus, 

The  esrtnaorc/inaryjurisdictionof  the  Court  of  Chaooeiy  enforces 
obedience  by  prerogative  process,  which,  in  the  first  instance,  is 
always  in  penonam  (unless  in  the  cases  of  privileged  parties,  or 
such  as  are  proceeded  against  as  abiconding,  pursuant  to  the  stat. 
^  G.  2.  c.  25.) ;  and  this  writ  may  be  considered  as  auxiliary  to 
and  forming  part  of  that  process  against  the  person,  in  the  case  of 
parties  incumng  contempt  of  the  niles  and  orders  of  practice,  by 
not  appearing,  or  answering,  or  not  complying  with  interl(x:utory 
orders,  or  performing  a  duty  enjoined  by  a  decree  of  the  Court. 
Hind.  109.     In  all  other  cases  in  which  this  writ  is  granted 
by  the  Court,  it  is  in  its  ordinary  capacity,  and  on  the  law  side. 
Ibid, 

This  writ  is  obtained  by  motion  or  petition ;  commonly  on 
motion  ;  the  application  being,  for  an  order  for  a  writ  of  habeas 
corpus  to  be  directed  to  the  o£Bcer  in  whose  custody  the  defendant 
is  confined,  commanding  him  to  bring  the  defendant  to  the  bar 
of  the  Court.   The  order  is  one  of  €ourse,  upon  production  of  the 
attachment  or  other  process  with  a  cepi  corpus  returned  thereon. 
The  order  is  to  be  completed  like  other  orders,  and  left  with  the 
Clerk  in  Court  to  make  out  the  writ.    This  application  may  be 
made  by  the  plaintiff  or  defendant.    If  by  the  former,  it  is  to 
remove  a  defendant  into  the  custody  of  the  Fleet  from  some  other 
custody,  to  have  the  bill>taken  pro  canfesso,  or  obtain  a  sequestra- 
tion.   If  at  the  application  of  a  defendant  himself,  it  is  when, 
having  been  taken  upon  any  other  process  and  committed  to   the 
Fleet,  he  is  desirous  to  be  brought  mto  Court,  that  he  may  appear 
and  answer,  and  clear  his  contempts.    Newl.  90.    And  a  pri- 
soner may  (perhaps  to  save  the  expenses  of  other  detention) 
remove  himself  to  the  Fleet  by  this  writ.    Hind. 

The  return  of  this  writ  may  be  either  in  or  out  of  term  :  there 
is  no  limited  time  between  the  teste  and  the  return,  nor  between 
the  issuing  one  writ  and  the  return  of  another ;  but  as  a  separate 
order  must  be  had  for  each  writ,  it  seems  as  if  the  former  writ 
should  be  returned,  and  upon  the  day  of  the  return,  if  necessaiy, 
to  move  for  an  order  for  an  alias,  occ. ;  for  which  reason  it  is 
most  convenient  to  make  the  return  in  term  time,  or  on  a  seal 
day.  Each  order  must  be  left  with  the  Clerk  in  Court  when  the 
wnt  is  bespoken.    Hind.  112. 

If  a  defendant  be  in  custody  under  sentence  for  a  misde- 
meanor, he  may  be  brought  up  to  have  a  sequestration  against 
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him  for  not  obeying  a  decree.  If  in  confinement  under  a  sentence    CHAPTER 
for  foigery,  he  may  be  brought  up  upon  this  writ,  on  an  attach-       xxiv. 

ment  tor  want  of  answer.    Newl.  91.    But  see  3  Ves.  673.    If  — 

the  plaintiff's  object  be  merely  to  charge  the  defendant  in  Z^^^*^  "* 
cnstody,  that  when  his  confinement  is  at  an  end  he  may  not  cnstody, 
be  releaMd  until  he  have  made  the  discovery  sought  for,  it  is 
sofikient  to  leave  the  attachment  with  the  Shenff.  2  Dick.  658. 
661.  And  should  the  Sheriff  improperly  discharge  him  before 
he  has  cleared  his  contempts,  the  Court  wiU  oonmiit  that  officer 
for  a  contempt.     1  Dick.  89. 

If  obedience  be  not  immediately  paid  to  tins  writ,  an  alitu 
habeas  carpus  issues,  then  a  pluriet,  and  afterwards  an  oHm  pluries : 
and  if  the  party  to  whom  the  writ  is  directed  still  persist  in  dis- 
obedienoe,  without  making  return  to  the  writ  and  stating  suffi- 
cient excuse,  he  may  be  punished  by  the  Court  for  the  contempt, 
whether  an  officer  of  the  Court  or  not.    Newl.  92. 

The  servies  of  this  writ  is,  by  delivering  the  writ  itself,  under 
the  seal  d  the  Court,  to  the  party  to  whom  it  is  directed  ;  keep- 
ing a  copy  thereof.    Harr.  124. 

When  a  defendant  is  to  be  brought  up  from  a  county  prison 
by  hob,  eorp,  eum  eausis,  which  is  the  only  method  of  removing 
hui  if  there  be  other  detainers  against  him ;  every  subseauent 
writ  of  habeas  carpus  to  the  warden  of  the  Fleet,  to  bring  defend- 
ant to  the  bar  of  the  Court,  must  be  eum  causis.    Hind.  111. 
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CHAPTER  XXV. 
Contempts  in  General. 


The  usual  processes  of  contempt  in  a  Cause  are.  Attachment; 
Attachment  with  Proclumations ;  Commission  of  Rebellion; 
Setjeant-at-Arms  ;  Sequestration ;  Distringas  ;  taking  Bills  pro 
eonfssso ;  Habeas  Corpus,  But  where  the  Contemnor  is  not  a 
party  in  the  suit,  the  immediate  process  ift  a  Seijeant-at>Arxns 
in  the  first  instance^  upon  an  Order  to  be  obtained  for  tiie 
purpose ;  as  (e.  g,)  against  a  purchaser,  or  a  receiver^  for 
nonpayment  of  money ;  but  some  observations  on  contempts 
generally,  as  not  connected  with  the  preceding  processes  of 
contempt,  may  be  proper. 

There  are  three  kinds  of  contempt  of  Court  besides  that  which 
consists  in  not  obeying  the  processes  or  the  orders  of  the  Coiut, 
or  committing  acts  a^nst  or  without  the  authority  of  the  Court 
in  certain  cases,  which  will  be  mentioned.  One  of  such  three 
kinds  of  contempt  is,  scandalizing  the  Court  itself ;  aaotiher,  by 
abusing  the  parties  concerned  in  causes  there ;  and  anodier,  in 
prejudicing  the  public  apinst  such  parties,  before  the  cause  is 
heard.  2  Atk.  47 1.  It  is  a  contempt  to  marry  a  ward  of  Court, 
even  if  ignorantly  of  the  party  being  such  ward.  3  P.  W.  81. 
3  Atk.  306.  And  there  must  be  a  reference  to  a  Master  for  a 
proper  settlement,  before  such  contempt  can  be  cleared.  1  Ves. 
J.  154.  And  a  father,  though  he  has  right  to  the  guardianship 
of  his  children,  and  may  take  them  from  the  person  in  whose 
custodjT  they  are,  provided  he  commit  no  breach  of  the  peace ; 
yet  taking  them  in  coming  to,  or  returning  from,  the  Court,  he  is 
^ilty  of  a  contempt.  3  P.  W.  155.  If  any  suitor  of  the  Court 
IS  arrested  in  the  face  of  the  Court,  or  in  coming  or  going  to 
attend  his  cause ;  the  Court  will,  upon  complaint  made  th^eo^ 
send  out  tipstaves  to  brine  in  the  bailifis  and  prisoners  instantly, 
and  will  order  them  for£with  to  discharge  him,  and  "  lay  them 
by  the  heels  ;**  and  the  plaintiff  in  such  action,  on  complaint 
and  oath  made  thereof,  will  certainly  be  ordered  to  stand  com- 
mitted, until  he  submits,  begs  pardon,  and  pays  costs  to  the 
Beating,  &e.  Other  party.  Harr.  158.  Where  oath  is  made  of  beating  or 
abusing  a  person  serving  process  of  the  Court,  the  oflfonder  will, 
on  motion,  be  ordered  to  stand  committed,  and  must  answer  the 
contempt  in  vineulis.  And  this  without  notice  to  the  par^* 
For  who  is  to  prove  the  abuse  but  the  party  abused  1  He  may 
attend  the  Court  and  show  his  hurts.  But  this  remedy  does  not 
extend  to  the  committal  of  Peers,  Harr.  159.  But  qutere,  if  the 
charge  must  not  be  proved  on  the  oath  of  two  witnesses ;  other- 
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wuA  that  €ke  i^Tty  coibplained  agaitiist  KriU  oidy  be  ordered  to'  CRAMER 
siio#  eanSit  in  Uie  first  insrtaiiee  1    3  Atk.'219.    For  coiitempts       XXY.- 

in  respect  of  not  obeying  orde!%,'  the'  party  must  commotoly  tie-  '- — 

aeived  wilK  the  l>rder ;  that  is,  a  writ  if  execution  of  the  order,  ?r**"* 
under  sedJ,  to  AilaLke-him  liable'  to  contempt  for  not  obeying  it,  caSiu'*** 
Wy.  Pnl.  Reg.  136.    But  if  the  party  -were  actually  present  in  p^. 
Court  when  the  order  was  pronounced,  or  if  he  be  a  seiVant  or  genu 
officer  of  thd  Couit^  as  a  solicitor,  &c.  it  may  be  otherwise. 
And  if  the  conteoapt  be  against  a  standing  order  of  Court;  no  Sunding 
notice  is  requin^    3  A(k.  567.    Personal  service,  as  a  founda-  ord^* 
tion  for  prooiesa  of  contempt,  is  dispensed  with  where  the  party  Personal  wr. 
must  necesi^ty  have  had  fiotice ;  as  upon  a  short  order  for  exc  ^i^- 
cation  of' a  decree :  defendant  being  present  in  Court  when  the'  Where  dis- 
deciee  was  made.     iaVes«202.    Sowher^  the  party  has  de-  P«naed  with, 
chred  tliat  he^  woidd  net  obey  an  order  sought  to  be  enforced, 
and  abaoolidS  to  a^oid'  it.     12  Ves.  203.     A  contentpt/  for  Examination 
whidi  any"]p0nott  maybe  committed,  is  16  be  examiiied  idtd' on  o«th. 
upon  oath'  or  interrogatoifeft)  which  are  commonly  (on  motion) 
r^eired  to  a  Master-  40  setde,  and  to  examine  the  party  upon ; 
otherwiMTlie'is'to^be^j^ainined  by  one  of  the  Exammers'of  the^ 
Court,  (Wy.'Fra*  Reg.  135,)  and  if  the  contenipt  be  foundV  it 
must  be  cleaned^ -and  Sie  prosecutor  paid  his  costs.    Harr.  160^.' 
PeisonK  prosecuted  for  contempt  need  not  move  the  CoUrt  for  iti-  Facilities  6t 
terrogatorsaeyor  for  reference  of  his  examination,  or  fpr^his'dis-  P*r^  P">"^ 
charge 'When  examined ;  but  when  brought  in  by  process;  or  ^^^^' 
appealing  grtoit  to  be  examined,  he  need  only  give  notice  of  his 
appearance-4o  the  attorney  or  Clerk' in  Court  on  the  other  side, 
ana  if  witbio'e^ht  days  after  such  appearance  and  nbtice'  given' 
no  lntenogatori&  be  exhibited  or  remence  procui^ed,  lior  eommig* 
sion  taken  o«l^  nor  witnesses  examined  in  Qmrt  to  prove  the  con* 
tempt,  within  one  month)  the  party  so  prosecuted  may  obtain  an 
order  to  be  discharged,  and  foi^  a  Mast^  to  tax  his  costs.    Ibid, 
llie  Conrt,  on  application,  will  hasten  the  filmg  of  int^rrogattyries, 
by  ordering  them  to  be  filed  it.  |Mn:  days,  or  the  party  to  >be  dis- 
charged.    Wy.  Pra.  Reg.  136.    When  a  parly*  aenies  his  con-  Comnlflftieii. 
tempt,  <st  it'^o  not  dearly  appear  by  his  examination,  a  commis- 
sion may  be  taken  out  to  prove  it,  on  vvhtch'the  party  prosecuted 
may  name  one  eommiissioner  to  bkpresetit'  at  its  executibn,  and 
may  crosa-^Kamine  the  witnesses  against  him,  though' he  may 
not  eKttnine  any  oii  his  -own'part,  unless  h&  satisfy  th^  Court  as 
to  some'  matter  of  fact'  necesira!ry  to  be  prdved  fot  clearing  the 
truth,- and  then  only  to  the  particuli^  points  set  down ;  the  other 
party  may  also  examine  ^em,  and  the  interrogatori^  on  both 
sides  are  to  ^  be  included  in  the  commission.    Ord.  Cha.  114'. 
If  aeontempt  is  pMseeuted  against  one  not  able' to  tii^vel,  or 
against  many  who  are  servatits  or  woikmen  at  a  distance;  the 
Court,  on  motion  and  affidavit  of  the  facts,  will  grant  a  commis- 
liott  to  examine  them  in  the  country,  to  be  sil^  out  and  exe* 
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cuted  at  the  charge  of  the  party  desiring  it,  directed  to  indiBeient 
persoDft  to  be  named  by  the  prosecuton  of  the  commission  (as  in 
oUier  cases)  and  one  Commissioner  only  to  be  nominated  by  the 
party  so  prosecuted :  the  commission  to  be  executed  at  such  time 
and  place  as  the  Six  Clerks,  (not  towards  the  cause,)  upon  hear- 
ing tne  Clerks  on  both  sides,  shall  set  down.    Ord.  Cha.  115. 
Harr.  161.    On  examination  of  a  contempt  referred  to  him  to 
certify,    the  Master  (whether  the  contempt   be   confessed    or 
proved,  or  not)  shall  in  his  report  likewise  certify  the  costs 
to  either  party  without  any  special  order.    Ibid,    After  ap- 
pearance, and  interrogatories  so  exhibited,  the  party  is  not  to 
depart  before  he  is  examined,  without  leave  of  the   Court ; 
otherwise,  on  motion,  and  certificate  of  the  same,  he  shall  stand 
committed  without  any  further  day  to  be  given  him,  and  not  to 
be  discharged  from  his  contempt,  until  he  has  been  examined, 
and  cleared  thereof.    Harr.  162.    If  found  in  contempt  and  com- 
mitted, he  must  dear  his  contempt,  and  pay  the  prosecutor's  costs, 
before  he  will  be  discharged.    But,  though  so  cleared,  to  have  no 
costs,  on  account  of  his  disobedience  in  not  submitting  to  be  exa- 
mined without  the  prosecutor's  charge  and  trouble  in  moving  the 
Court.    Jbid*    If  any  person  shall  be  taken  upon  process  any 
way  irregularly  issued,  the  parW  so  taken  first  appearing  unto, 
and  satisfying  such  process,  shall  be  discharged  of  his  contempt 
without  motion  or  other  order,  and  have  his  full  costs,  to  be  tax^,  as 
of  course,  by  the  Master,  from  the  time  the  error  first  grew.  Harr. 
162.    All  attaclmients  on  process  shall  be  discharged,  upon  the 
defendant's  payment,  or  tender,  to  the  plaintiff's  Clerk,  and  re- 
fusal, of  the  ordinary  costs  of  the  Court,  and  filing  his  plea, 
answer,  or  demurrer,  as  the  case  may  require,  without  any  motion 
in  Court,  or  petition  in  that  behalf.    Ilnd,    A  defendant  in  cus- 
tody for  nonpayment  of  costs,  after  answer  come  in,  cannot  be 
detained  until  further  answer,  though  exceptions  have  been  al- 
lowed. 4  Bro.  C.  C.  223.  Defendant  in  contempt  was  dischareed 
on  putting  in  his  answer,  and  depositing;  the  utmost  sum  to  which 
costs  would  amount,  subject  to  taxation.    Ibid.  296.    Upon  a 
decree  for  payment  of  money,  the  Court,  after  a  writ  of  execution 
and  an  attachment  returned,  refused  to  let  the  defendant  be  exa- 
mined, unless  he  gave  security  to  perform  the  decree.    2  Vem. 
91.   If  defendant  be  in  contempt  for  not  ansveering,  and,  on  mo- 
tion, obtain  time  to  answer,  if  it  be  not  expressly  ordered  Uiat  all 
contempts  in  the  meantime  be  stayed,  the  plaintiff  may  go  on, 
and  prosecute  the  defendant  for  not  answering.    1  Vem.  104. 
It  is  a  general  rule,  that  parties  must  clear  their  contempts  before 
they  can  be  heard.    9  Yes.  173.   £very  suitor  who  prosecuteth 
a  contemnt  shall  do  his  best  endeavour  to  procure  each  process 
to  be  diuy  executed ;  and  his  wilful  default  appearing  to  the 
Court,  such  person  so  o^nding  shall  pay  unto  the  party  aggrieved 
good  costs,  and  lose  the  benmt  of  the  process  retoraed  without 
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such  endeavour.   Oid.  Can.  112.    In  general  the  amendment  of   CHAPTB^R' 
a  bill  puts  an  end  to  all  process  of  contempt  for  want  of  answer ;        xxv. 
nor  wul  the  Court  allow  amendment  of  the  bill  without  prejudice  — — . 
to  a  sequestration,  although  plaintiff  offered  to  undertake  not  to  ^JI'^S^'^^^ 
require  any  answer  to  the  amendments.   2  Cox,  411.    No  pro*  ^ 
cess  of  contempt  to  be  issued,  without  special  order,  s^ainst  a 
party  both  senseless  and  dumb^  for  want  of  answer.    Caiy,  132. 
If  a  second*  or  any  further  insufficient  answer  be  put  in  by  de*  R«nimiiis 
fendant  in  contempt,  plaintiff  may  resume  the  process  where  he  P''<x^»* 
left  off.    1  C.  C.  238.   And  see  Ord.  XXIV.  below.    Defendant,  Mewenger. 
in  contempt  under  an  order  for  a  messenger,  puttiog  in  an  answer 
to  which  exceptions  are  taken  and  allowed;  yet  plaintiff,  if  he 
do  not  accept  costs,  may  immediately  proceed  upon  the  old  pro- 
cess without  subpoena  or  notice  for  a  oetter  answer ;  but  where 
defendant  is  in  custody  and  tenders  the  costs,  the  process  is  dis- 
charged pending  the  reference.     1  Y.  &  B.  324.    2  V.  &  B, 
372.     And  defendant  in  contempt  to  a  Seijeant-at-Arms  for  not  Seijeant-at-  • 
answering,  putting  in  an  insufficient  answer,  and  plaintiff  or  his  •^n>M> 
Clerk  in  Court  accepting  the  costs,  the  contempt  is  purged  and  Co"<^>c- 
the  process  for  further  answer  must  be  begun  de  novo.    There-  ^^J^'  ^ 
fore  the  costs  should  be  refused,  until  the  answer  is  ascertained  to  novof 
be  sufficient.     2  P.  W.  481.    In  such  case  the  old  process  may 
be  proceeded  upon  without  a  new  order.     1  V.  &   B.  331. 
11  Yes.  151.     Same  where  defendant  is  in  custody  for  insuf-^ 
fident  examination.    18  Yes.  287.   But  by  Ord.  XXI Y.  (April 
1828,)  it  is  directed,  "  that  where  a  defendant  in  contempt  for  "  New  Or- 
want  of  answer  obtains,  upon  filing  his  answer,  the  common  order  fxxiv  ) 
to  be  discharged  as  to  his  contempt,  on  payment  or  tender  of  the 
costs  thereof,  the  plaintiff  shall  not,  by  accepting  such  costs,  be 
compelled,  in  the  event  of  the  answer  being  insufficient,  to  recom- 
mence the  process  of  contempt  against  the  defendant,  but  shall 
be  at  liberty  to  take  up  the  process  at  the  point  to  which  he  had 
before  proceeded.'* 

A  blaster's  report  of  rent  due  from  tenant  being  served,  and  Contempt  by 
demand  made,  and  payment  refused  ;  on  affidavit  of  service,  and  <enaot. 
of  those  facts,  tenant  was  ordered  to  stand  committed  for  the  con-     * 
tempt.     1  Dick.  183.     A  Sheriff's  officer  was  committed  for  Sheriff's 
breach  of  franchise  in  executing  a  writ  within  the  liberty  of  the  ^^^^^' 
Rolls  without  permission  of  the  Master  of  the  Rolls.    1  Dick. 
834.     Persons  inserting  advertisements  or  publishing  letters,  re-  PabliBhing. 
lating  to  answers  or  other  matters  in  question  before  the  Court, 
committed  for  the  contempt.    1  P.  W.  676.   2  Atk.  469.  2  Yes. 
520.    2  Atk.  472.    But  this  does  not  extend  to  parties  interested 
in  an  order  for  the  appointinent  of  a  receiver,  printing  such  order 
with  the  recital  of  tne  facts  in  the  cause  relevant  to  the  order, 
and  dispersing  it  among  the  tenants,  yet  deemed  highly  impro- 
per.   2  Atk.  408.     Abuse  of  the  process  of  the  Court  is  a  con-  Abase  of  pro- 
tempt  ;  and  an  order  was  obtainea  without  notice,  for  commit-  cess, 
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meat  of  Ute  eontenmor,  unless  cause  shown  on  bang  personally 
senred.  1  Dkdc.  91.  And  in  a  siiailar  case,  leaving  the  older  at 
GontMnnoc^  house  was  ordered  to  be  good  service.  2  Dick.  447. 
In  commitments  for  contempt  the  gaoler  is  to  keep  the  part^  a  close 
prisoner ;  but  the  Court  vnll  not  direct  it  erpressly,  until  gaoler 
nas  been  in  default  by  granting  &e  liberfy  of  the  rules.  Bam.  374. 
Defendant  being  present  in  Court,  and  hearing  the  decree,  and 
doing  any  act  in  contravention  of  it,  incurs  contempt.  3  Atk. 
564.  A  purchaser  under  a  decree  incurs  contempt  by  not  obey- 
ing an  order  to  pay  in  the  purchase-money.  14  Ves.  512. 
But  for  the  purpose  of  commitment  under  a  short  order  to  pay 
money,  the  person  to  receive  the  money  must  have  authority  to 
receive  the  money.  19  Ves.  117.  Where  there  is  a  joint  order 
against  two  for  payment  of  costs,  or  for  their  commitment  in 
default ;  the  contempt  mav  be  prosecuted  against  both,  or  either. 
8  Ves.  33.  A  General  pardon  relieves  from  attachment  by  pardon- 
ing the  contempt ;  but  not  the  debt.  Rep.  T.  Finch,  253.  And 
extends  to  contempt  by  marrying  infant  wards  of  Court.  1  P.  W. 
696.  Though  a  party  cannot  in  general  be  heard  until  he  has 
cleared  the  contempt,  yet  a  step  taken  by  the  opposite  party 
waives  the  contempt,  in  point  of  his  right  to  costs,  except  so  far 
as  they  are  costs  in  the  cause  merely,  and  not  to  be  obtained  by 
the  process  of  contempt.  15  Ves.  174.  A  defendant,  after 
dpi  corpus,  returned  on  attachment  for  want  of  answer,  filed  an 
afnswer  and  demurrer,  of  which  plaintiff  bespoke  an  office  copv, 
and  before  the  answer  and  demurrer  was  taken  off  the  file,  ob- 
tained an  order  for  a  messenger,  such  order  was  discharged  vrith 
costs.  1  Swan.  189.  A  defendant  in  confinement  under  pro- 
cess for  want  of  answer,  putting  in  his  answer  and  paying  or 
tendering  the  costs  of  contempt,  entitled  to  be  dischargea  without 
waiting  for  the  Master's  report  of  its  sufficiency.  2  Ves.  110. 
16  Ves.  418.  1  V.  &  B.  2  V.  &  B.  11  Ves.  151.  But  yu. 
in  case  of  three  insufilicient  answers.  Ibid.  Parties  under  com- 
mitment for  contempt  are  heard  on  petition  only,  16  Ves.  259  ; 
and  only  after  they  nave  cleared  the  contempt.  Where  a  plaintiff 
is  put  into  possession  of  lands  of  a  defendant  committed  for  not 
penorminfi^  a  decree,  and  a  sequestration,  defendant  is  not  en- 
titled  to  his  discharge  till  the  lands  are  assured  to  plaintiff,  or 
money  and  damages  satisfied.     1  C.  &  R.  152. 
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CHAPTER  XXVI.                                   chapteb 
Letter  Missive,  L« 

The  writ  of  subpoena  is  not  issued  in  the  first  instance  against 
peers  of  the  realm,  or  bishops  or  peeresses  of  the  realm ;  and  for 
thia  purpote,  since  the  union  with  Ireland,  Irish  peers  are  placed 
on  the  same  footing,  and  entitled  to  the  letter  missive,  except 
sach  as  are  Members  of  the  House  of  Commons.  8  Ves.  601. 
And  being  a  privilege  of  peerage,  not  of  Parliament,  it  extends 
also  to  such  Scotch  peers  as  are  not  Members  of  the  House  of 
Commons.     1  V.  &  B.  419. 

On  filing  a  Inll  against  defendants  bavin?  this  privilege  of 
peerage,  the  letter  missive  is  obtained  by  petition  to  the  Lord 
Chancellor,  praying  the  same,  and  that  the  defendant  may  be 
requested  to  order  an  appearance  to  be  entered  for  him  at  a  day 
therein  mentioned.     (See  Form  of  Petition  and  Letter  Missive, 
vol.  ii.)     This  original  letter,  (when,  after  having  presented  the 
petition  by  lodging  it  with  the  Lord  Chancellor's  Secretary,  you 
receive  it  signed  by  his  lordship  in  a  day  or  two,)  is  served  by 
being  (accompanied  by  an  office  copy  of  the  bill,  which  must  be 
expressly  bespoke  of  plaintiffs  Clerk  m  Court,)  either  delivered  to 
the  defendant  in  person,  or  left  at  his  residence,  together  also 
with  a  copy  of  the  petition  itself,  as  answered,  on  which  it  was 
issued.      A  copy  of  the  letter  missive  should  be  kept  for  ulterior 
fNuposes  ;  for,  as  a  letter  missive  is  merely  ex  gratid  and  compli- 
mentary, and  is  not  process  to  found  proceedings  upon,  and  the 
defendant  may  appear  or  not,  as  he  pleases  ;  therefore,  if  he  do 
not  appear,  the  next  measure  is,  then,  a  si/^>panaf  as  in  common 
cases,  which  may  be  issued  within  a  few  days.     And  should  de- 
fendant fail  to  appear  in  due  time  to  that,  the  farther  proceeding 
to  enforce  such  appearance  is,  an  affidavit  of  the  service  of  the 
letter  missive,  of  the  petition,  (by  leaving  the  above-mentioned 
oopj  of  it,)  and  of  the  copy  of  the  bill,  and  of  the  subpoena ;  on 
which  affidavit  (which  see  vol.  ii.)  a  sequestration  ^Chap.  XXI.) 
against  defendant's  real  and  personal  estate,  is  to  oe  applied  for 
by  motion  of  course,  (Chap.  XaX  V.)  ;  the  order  on  which  motion 
is  an  order  nisi,  viz. :  "  tin/ess  defendant,  being  personally  served 
"  with  the  order,  shall,  within  eight  days  after  such  service, 
"  show  unto  the  Court  good  cause  to  the  contrary."    And  if, 
after  such  order  so  served,  defendant  still  neelects  to  appear, 
then,  on  affidavit  of  such  service,  the  order  will  be  made  abso- 
lute, on  motion  of  course ;  after  which  order  obtained,  passed 
and  entered,  the  plaintiff's  Clerk  in  Court,  having  it  left  with 
fain^  will  forthwitn  make  out  the  writ  of  sequestration,  which 
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(  UAPTER  will  not  be  discharged  until  defendant's  appearance,  and  pa^- 
XXVI.      ment  of  the  costs ;  on  having  done  which,  he  may  move  to  dis- 

— ^  —.— .  charge  the  sequestration,  upon  notice  to  the  plaintiff,  if  the  writ 
be  executed.  Hind.  81.  Penonal  service  of  the  order  will  be 
dispensed  with  by  the  Court,  if  a  sufficient  case  be  shown,  arising 
from  the  conduct  of  defendant  to  avoid  service,  and  a  corre- 
sponding affidavit  of  its  impracticability,  and  a  service  by  leaving 
will  be  Uien  substituted,  ilnd.  The  same  rules,  as  to  naming  a 
day  in  term,  or  praying  an  immediate  appearance,  apply  to  the 
petition  for  letter  missive  as  to  subpoenas.    Harr.  101. 
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CHAPTER  XXVII.  CHAPTER 

XXVII. 

Appearance.  

The  appearaoce  of  defendants  is  either  voluntary,  when,  after  VolanUry. 
being  served  with  a  subpoena,  they  cause  an  appearance  to  be  en- 
tered for  them  by  their  Clerk  in  Court,  at,  or  Mfore,  the  return  of 
the  writ ;  or  compuUai'yf  in  consequence  of  an  attachment,  or  Compalsory. 
other  process,  issued  against  them.    Hind.  93.    But  whatever 
length  of  time  before  the  return  of  the  process  a  defendant  may  Return. ' 
be  served  with  it,  he  is  not  bound  to  appear  until  the  return.  Ibid» 
And  sometimes  he  need  not  appear  until  after  the  return  day. 
For  in  a  town  cause,  (which  is,  where  the  defendant  lives  withm  Town  cause, 
twenty  miles  of  London)  although  if  the  subpc&na  was  served 
four  days  or  more  before  the  return,  he  ought  to  appear  at  the  re- 
turn day,  or  next  day  after  at  farthest ;  yet,  if  it  was  served  on 
the  return  day,  he  has  then  your  days  after  the  return  to  appear 
in :  and  if  served  less  thanjfbur  days  before  the  return,  he  has 
then ybur  days  from  the  day  of  service.     And  in  a  country  cause,  Gonniry 
(which  is,  where  a  defendant  lives  upwards  of  twenty  miles  from  caaie. 
London)  if  he  be  served  vnth  the  subpoena  either  on  the  return 
day,  or  less  than  eight  days  before  the  return,  he  has,  in  either 
case,  eight  days,  from  the  day  of  service,  to  appear  in.    But  if 
served  eight  days  or  more  before  the  return,  he  must  then  appear 
by  the  return  day.    Wy.  Frac.Reg.  Harr.  Hind.    And  each  of 
these  periods  is  to  be  computed  exclusive  of  the  day  of  service. 

Iftne  subpoena  be  made  returnable  "immediately,"  (as  now  Immediately, 
by  the  1st  of  the  "  New  Orders,"  of  April,  1828,  it  may  be 
without  affidavit  of  residence  in  any  cause,  whether  town  cause 
or  country  cause,)  then,  in  a  town  cause,  it  means  four  days  from, 
and  exclusive  of,  the  day  of  service ;  and,  in  a  country  cause, 
eight  days  in  like  manner.     But  if  returnable  the  last  day  of  the 
term,  the  defendant  is  not  compellable  to  appear  until  .the  first  day 
of  the  following  term.    Prac.  Reg.    Newl.    Cha.    Neither  need 
he  enter  an  appearance  at  all  to  a  bill,  if,  on  searching,  he  finds  • 
that  it  was  not  filed  when  the  subpoena  issued  ;  and  if  he  do  ap- 
pear, he  may  prefer  costs  (Chap.  XVI.)  for  the  irregularity.    If 
a  defendant  appear  gratis,  (i.  e,  voluntarily,  without  waiting  to  be  Appearance 
served  with  process,)  he  may  equally  refer  the  bill  for  imperti-  E**'^'"* 
nence  or  scandal.    2  Bro.  Cha.  Ca.  279.    Nor  by  such  appear- 
ance does  he  lose  his  costs.     1  Dick.  38.    But  he  is  then  as 
amenable  to  the  Court  for  any  future  contempts,  as  if  he  had  been 
served.     1  Sim.  and  Stu.  136.    The  manner  of  entering  an  ap- 
pearance is,  to  instruct  your  Clerk  in  Court  by  a  note  signed  with 
the  solicitor's  name,  thus  -, 
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CHAPTER 

xxvn. 

PrWUege. 


« 


Abuse  of  the 
ActofPaiiia- 
raent. 


Hnsband  and 
wife. 


Attorney- 
General. 
Peraon  of  in- 
firm mind. 


In  Chanoeiy. 

Mr.  S,,  enter  an  «qfpearance  for  A.  B»,  at  the  suit  of  C,  D»" 

(Solicitor's  name,  and  datey. 

Privilege  of  peerage,  in  respect  of  appearance*  is  spoken  of  un- 
der Letter  Misnoe,  Cn.  XXVI.  Privilege  of  Parliament  is  allowed 
to  Members  qf  the  House  of  Commons ;  on  whose  neglect  to  appear, 
after  being  served  with  we  subpoena,  the  first  process  of  contempt 
to  enforce  appearance  is  sequestration,  not  attachment :  and  tne 
same  rules  of  practice  for  compelling  an  appearance  apply  to 
Members  of  Parliament  as  to  Peers  :  but  it  is  not  necessary  to 
leave  with  them  a  copy  of  the  bill  with  the  subpoena,  as  in  the 
case  of  Peers.    And  under  the  stat.  45  Geo.  3,  c.  124,  §3,  if  a 
Member  of  Parliament  refuse  to  appear  after  the  whole  line  of 
process  has  been  used,  the  Court  may  order  a  Clerk  in  Court  to 
enter  an  appearance  for  him,  and  the  bill  to  be  taken  pro  cot^esao, 
16  Ves.  436.    [Under  the  same  Act,  where  other  defendants 
also  refuse  to  appear,  and  stand  out  all  process  of  contempt,  simi- 
lar appearance  will  be  directe4  to  be  entered  for  them,  m  order 
to  the  bill  being  taken  pro  eottfesso,']      But  an  order  having  been 
unduly  obtained  by  contrivance,  under  the  Act,  and  the  defend- 
ant afterwards  appearing,  the  order  was  set  aside  for  mal-prac- 
tice,  notwithstanding  the  appearance,  and  the  solicitor  commit- 
ted.   Bam.  402.    Hind.  97.    Wliere  a  husband  and  wife  are  de- 
fendants, and  both  served  with  a  subpoena,  (the  suit  not  being 
in  respect  of  her  separate  estate,)  or  if  the  husband  only  is  served, 
he  must  ajmear  for  himself  and  his  wife  if  he  have  notice  of  her 
being  a  derendant :  otherwise  an  attachment  may  issue  against 
both  if  both  were  served,  or  against  the  husband  if  he  alone  was 
served,  but  with  the  notice  a^ve  mentioned.    But  if  the  relief 
sought  were  against  the  wife's  separate  estate,  a  s^tarate  subpoena 
must  be  issued  against  her,  and  she  separately  served  therewith, 
to  compel  her  appearance.    Wy.  Prac.  Reg.  37.    9  Ves.  488. 
But,  the  husband  only  appearing,  and  demurring,  (he  and  his 
vrife  being  joint  defendants,)  an  attachment- vras  ordered  against 
both.    Caiy,  55.    A  wife  coming  from  abroad,  where  she  and 
her  husband. had  been  both  served  with  subpoena,  and  she  being 
taken  on  process  of  contempt  here,  and  then  entering  an  appear- 
ance for  herself  only,  and  obtaining  an  order  to  answer  separate* 
ly,  the  Court  would  not  discharge  her  appearance.     1  Ves.  384. 
But  in  general,  after  due  service  of  subpoena,  process  of  contempt 
goes  against  the  husband  for  the  default  of  the  wife  unless  a  con- 
trary order  be  obtained.    Hind.  94. 

The  Attorney-General  is  never  ordered  to  appear.  If  he  refuse 
to  appear,  the  Court  takes  it  as  nil.  dicit,  2  Dick.  729.  A  per- 
son reduced  by  age  or  infirmity  to  a  second  infancy,  may 
appear  and  defend  by  guardian,  m  order  to  which  a  special  ap- 
plication should  be  made  by  motion  or  petition,  on  affidavit,  stat- 
ing the  particular  circumstances  of  the  party,  and  praying  a  com- 
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to  appoint  a  gnaidian.    The  distinction  between  a  town    CHAPTER 
and  a  countiy  caaae  ioema  not  to  afleet  a  commisiion  for  this      XXYII. 
pmpoeef  which  mav  bo«ieeiited  any  where.    The  order  for  die  — 
coHunisBkm  heins  ongmt  up,  passed  and  entered,  Conunitttonem 
Baines  must  be  left  with  the  defendant's  Cleik  in  Coart  to  be 
inserted  in  the  commission,  which  in  no  case  di£fers  from  that  for 
iii£uits,  (]Ch.  LXIII.)  except  in  stating^  the  party's  incapacity  by 
age  or  infirmity;  and  all  the  prooeraxngs  are  similar,  mutatig 
wtmtaudis.   The  following  may  be  the  form  of  the  certificate  of  ap- 
pointing the  guardian : — 

"  In  Chancery. 

"  Setween  &c  &c 

"  To  the  Right  Honourable  the  Lord  High,  &c. 

'*  We,  whose  names  are  hereunto  subscribed,  humbly  certify 

"  unto  your  Lordship,  that,  by  virtue  of  the  commission  anoexed, 

"  we  have  called  before  us  the  defendant,  W.  R.,  therein  named, 

"  and  have  assigned  and  appomted  J.  H.,  of ,  to  be  his 

"  guardian,  by  whom  he  may  answer  and  defend  this  suit  Wit- 
"  ness  our  hands,  this,  &c.  &c. 

"  J.  S. 
•*  J.  K." 

Upon  an  answer  of  the  guardian  in  this  case,  the  jurata  would 

be — "  Sworn  this day  of ,  by  J.  H.,  the  guardian  of 

the  defendant,  pursuant  to  a  commission,  dated,  &c.,  at  the  pub- 
lic office,  Southampton  Buildings,  &c.  &c.,  before  me,  J.  O." 

An  answer  must  always  be  sworn  by  the  guardian  in  this  case, 
as  well  as  in  that  of  infants. 

When  an  idiot  or  a  lunatic  (Chap.  LXXI.)  is  defendant,  if  the  Idiot  or  luna- 
bill  state  that  fact,  the  committee  will,  on  his  own  motion  or  pe-  ^^* 
titbu,  be,  as  of  ooune,  appointed  guardian,  ad  litem,  to  atuwer 
and  defend  the  bill.  But  if  the  bill  do  not  sUte  the  fact,  or  if 
there  be  no  acting  committee,  or  he  be  interested,  or  refuse,  an 
order  mav  be  obtained  by  the  plaintiff,  on  special  motion  or  peti- 
tion, with  notice,  supported  by  an  affidavit  of  the  lunacy,  n>r  a 
eemmimon  to  appoint  a  guardian  to  defend  the  suit.  Dick,  460. 
5  Madd.  423.  The  proceedings  to  obtain  and  act  under  this 
commission,  are  similar  (mutatis  mutandis)  to  those  concerning  iu" 
fonts,  Ch.LXIII.,  and  the  commission  also  is  similar,  but  adapted 
to  the  circumstance. 

The  usual  method  of  a  defendant's  appearing  in  common  Appearance, 
cases  Is,  when  served  with  a  subpoena,  either  by  himself,  or  most  how  anally 
c<mimonly  by  his  solicitor,  to  give  the  necessary  directions  to  his  ^"'^'^* 
Clerk  in  Court  to  enter  an  appearance  for  the  defendant  at  the  suit 
of  the  plaintiff ;  and  the  Clerk  in  Court  then  does  it  accoidingly, 
agieeaoly  to  the  practice  of  the  Six  Clerks'  Ofiice  ;  the  Clerk  in 
Court  first  refemng  to  the  general  bill  book  to  see  who  filed  the 
bill,  which  if  actuiQly  filed,  the  defendant's  Clerk  in  Court  then 


CHAPTEE   leaves  with  the  plaintiff's  Clerk  in  Court  a  note  infonning  him  of 
XXVII.      dedTendant's  appearance,  after  which  he  searches  the  study  of  the 

Six  Clerk  who  filed  the  hill,  and  then  takes  it  from  the  file^  at 

Uie  same  time  leaving  a  note  with  the  Six  Clerk,  and  entering  it 
in  his  book  there ;  but  if  a  Clerk  in  Court  have  already  appeared 
for  any  other  defendant,  the  plaintiff's  Clerk  in  Court  is  applied 
to,  to  know  what  Clerk  in  Court  appeared  for  the  other  defendant 
or  defendants,  and  an  application  made  to  that  Clerk,  and  of  him 
the  bill  is  received,  and  an  office  copy  made  therefrom.  If  the 
Clerk  in  Court  on  bis  first  search  finos  no  bill  filed,  he  may  take 
Uie  necessary  steps  to  prevent  the  bill  being  antedated,  and  at  the 
return  day  prefer  cotts,  for  which  see  ante.  Chap.  XVI.  In  these 
cases  a  defendant  is  not  bound  to  appear ;  the  plaintiff  cannot 
attach,  but  must  serve  the  defendant  wiUi  subpoena  de  mnw. 
Harr.  110.    Hind.  95. 

The  general  processes  for  compelling  appearance  are  called 
processes  of  contempt  after  the  subpc&na,  viz. :  Attachment,  At-' 
tachment  with  proclamations.  Commission  of  rebellion,  Seques- 
tration, Habeas  Corpus,  Distringas,  and  (in  ultimate  want  of 
appearance)  Taking  the  bill  pro'confesso ;  as  stated  in  Chap. 
XXV.,  ante^ 
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CHAPTER  XXVIII.  CHAPTER 

Of  Answers.  ^^^"'' 

An  Answer  is  that  which  the  defendant  pleadeth  or  saith  in  bar 
to  avoid  the  plaintiff's  bill,  either  by  confessing  and  avoiding, 
or  traver^ng  and  denying,  the  material  parts  thereof ;  that  is^ 
such  matters  as  are  necessary  to  substantiate  the  proceedings, 
and  make  them  regular  and  effectual  in  a  Court  of  equity ;  for 
a  plaintiff  is  entitled  to  discovery  from  the  defendant  of  the 
matters   charged  in  the  bill,  provided  they  are  necessary  to 
ascertain  facts  material  to  the  merits  of  the  case,  and  to  enable 
him  to  obtain  a  complete  decree.    West.  Symb.  104.    Hind. 
196.     But  a  defendant  need  not  answer  interrogatories  not 
warranted  by  the  charging  part  of  the  bill.    1  Atk.  53.    Nor  is' 
a  defendant  bound  to  discover  whatever  is  matter  of  scandal, 
or  would  subject  him  to  pain,  penalty,  or  forfeiture,  or  prejudice 
him  as  a  purchaser  for  valuable  consideration  without  notice. 
15  Ves.  370.    An  answer  must  contain  nothing  scandalous  or 
impertinent,  under  the  like  penalty  as  a  bill,  viz.  good  costs :  if 
the  defendant  set  forth  matters  dehors,  and  not  material  to  his 
defence,  it  will  be  considered  as  impertinent,  and,  upon  appli- 
cation, may  be  expunged ;  if  any  thing  scandalous  be  inserted, 
that  will  hkewise  be  expunged  upon  a  like  application;   but 
nothing  relevant  can  be  deemed  scandalous.    It  is  impertinence 
in  an  answer  to  set  out  the  whole  of  a  tradesnum's  bill,  if  not 
called  for ;  and  the  whole  of  a  schedule  is  impertinent  if  mixed 
up  with  what  is  not  so.    1  Mer.  347.  357.    Newl.  190.    An 
answer  to  a  matter  charged  as  a  defendant's  own  act,  must 
regularly  be  without  saying,    To  his  remembrancef  or,  as  he 
beUeveth,  if  it  be  said  to  be  done  within  seven  years  before, 
unless   the  Court,  upon  exceptions  taken,  shall  find  special 
cause  to  dispense  with  a  more  positive  answer ;   and  if  the 
defendant  deny  the  fact,  he  must  traverse  or  deny  it  (as  the 
cause  requires)  directly,  and  not  by  way  of  negative  pregnant ; 
as,  if  he  be  charged  with  receipt  of  money,  he  must  deny  or 
traverse,  that  he  hath  not  received  that  sum,  or  anv  part  thereof, 
or  else  set  forth  what  part  he  hath  received.    And  if  a  fact  be 
laid  to  be  done  with  diveis  circumstances,  the  defendant  must 
not  deny  or  traverse  it  literally  as  it  is  laid  in  the  bill,  but  must 
answer  the  point  of  substance  positively  and  cei-tainly.    Ord. 
Cane.  100.     An  answer  must  not  be  argtimentative,  (11  Ves. 
303,)  but  there  must  be  a  positive  aveiment.    An  answer  short 
and  delusive,  merely  to  save  an  attachment,  will  be  ordered  to 
be  taken  off  the  file,  and  will  be  considered  as  no  answer :  an4 
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CHAPTER    the  Court  will  eitiier  decide  on  it  immediately,  or  send  it  to  the 
XXVIII.     Master  to  see  if  it  be  substantially  an  answer.    2  Madd.  343. 

— — •  A  principal  end  of  an  answer  upon  the  oath  of  the  defendants  is, 
to  sup|>ly  proof  of  the  matters  necessaij  to  support  the  case  of 
the  plaintins ;  and  it  is  therefore  requu^  of  the  defendants, 
either  to  admit  or  deny  all  the  facts  set  forth  in  the  bill,  with 
their  attending  circumstances,  or  to  deny  having  any  knowledge 
or  infonnation  on  the  subject,  or  any  recollection  ot  it,  and  also 
to  declare  themselves  unable  to  form  any  belief  concerning  it. 
Redesd.  Tr.  PI.  44.  But  if  the  discovery  sought  by  the  bill  is 
matter  of  scandal,  or  will  subject  the  defendant  to  any  pain, 
penalty,  or  forfeiture,  he  is  not  bound  to  make  it ;  and  if  he 
does  not  think  proper  to  defend  himself  from  the  discovery  by 
demurrer  or  plea,  according  to  the  circumstances  of  the  case, 
he  may  by  answer  insist,  that  he  is  not  obliged  to  make  the 
discoveiy.  Ibid,  907.  Particular  and  precise  charges  are  to 
be  answered  in  the  same  way,  and  not  in  a  gen«^  manner, 
though  the  geneial  answer  may  amount  to  a  full  denial  of  the 
charges.  Hind.  197.  As  to  the  act  of  another,  which  the 
defendant  does  not  certainly  know,  he  ought  to  say  he  has  heard 
and  believes,  or  thinks  it  to  be  true,  or  that  he  does  not,  and 
not  to  say  only  that  he  has  heard.  Prac.  Reg.  7.  A  defendant 
having  sworn  that  he  rec^ved  only  such  a  sum  to  his  remem- 
brance, allowed  upon  exertions.  1  Vem.  470.  Ordinarily 
an  answer  ought  not  to  set  forth  deeds  in  hcBc  verba  ;  if  it  do,  or 
if  the  defendant  brings  in  long  recitals,  or  long  digressions  of 
matters  of  foct  altogether  unnecessary  and  immaterial  to  the 
point  in  question,  it  is  impertinence.  Harr.  185.  And  though 
the  bill  pray  that  the  defendant  may  so  set  forth  the  deeds,  yet, 
if  thedefondant  in  his  answer  say  he  is  ready  to  let  the  plaintiff 
have  copies  of  them ;  or 'if  he  do  not  say  so,  but  set  forth  pa^ 
of  them  only,  it  seems  well :  and  the  Court  will  oider  that  the 
plaintiff  have  liberty,  at  his  own  expense,  to  take  copies  of  them, 
without  sending  them  to  a  Master ;  or  order  a  defendant  to  pro- 
duce them  at  the  examination  of  witoesses,  or  leave  them  vrith 
his  Clerk  in  Court,  &c.,  as  there  is  occasion.  Pra.  Reg.  10. 
The  practice  of  concluding  an  answer,  by  a  general  traverse  or 
deniju  of  all  the  matters  in  the  bill,  is  said  to  have  obtained 
formerly,  when  the  defendant  used  only  to  set  forth  his  case  in 
his  answer,  without  answering 'every  clause  in  the  bill:  if  the 
answer  be  full,  the  adding  the  general  traverse  is  surplusage, 
and  is  rather  impertinent  than  otherwise,  and  has  been  deter- 
mined  in  such  case  to  be  unnecessary :  yet  it  is  still  continued. 
2  Wms.  87.  It  is  said  that  Lord  Thurlow,  in  his  homely  but 
expressive  manner,  intimated  once  his  utter  disregard  of  the 
concluding  part  of  an  answer,  "  without  that,  that,  &c"  which 
perhaps  few  persons  understand,  and  which  some  shorten. 
When  an  answer  is  drawn  by  counsel,  he,  instead  of  adding 
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das  general  trayene  or  denial,  concludet  the  uuweririth  the    chapter 
wads  "  Deny  eombmatknif*'  intmding  the  tievene  as  words  of     xxviii. 

comae,  to  be  added  by  the  solicitor  or  person  who  engrosses  

the  answer.     The  traverse  itself,  at  full  length,  is  in  these 
wwds,  viz. : — 

"  And  thi$  drfendtmt  denm  all  and  all  manner  cf  unlawfiil 
emdrimatian  and  confedeney  wherewith  he  is  by  the  tmd  tnU  charged^ 
Wttkout  that  that  there  it  nny  other  matter,  eau$e,  or  thing  in  the 
eMHfrfoanaiU'j  said  hill  tf  compjotnt  contaaiei  maicnaX  or  neceteary 
firthU  drfendant  to  make  answer  unto,  and  not  herein  and  hereby 
weU  and  etsffieiently  antwered,  eonfested,  avoided,  traversed,  or 
denied,  is  true  to  tU  knowledge  or  belirf  of  ikU  defendant;  ell 
wUtk  matten  and  thingt  ihit  drfendant  it  ready  and  wilting  to  aver, 
miiiirtin,  and  pwve  at  thit  honourable  Court  shall  direct,  and  her^ 
prays  to  be  homee  dinwssd  with  hit  reasonable  costs  and  charges  in 
'^ '  behaifsneet  wrtmgfutty  snetained,^* 


A  schednle  to  an  answer  containing  at  length  a  bill  of  costs,  Schedotef. 
and  observations  widi  reference  to  a  bill  formerly  delivered  for 
the  same  business,  held  impertinent,  though  the  bdl  called  upon 
die  defendant-  to  set  forth  how  he  computes  and  makes  out  his 
demand,  vrith  all  the  particuhtn  relating  thereto,  with  interro- 
gatories p(Mnted  to  particular  items,  and  a  minute  comparison 
of  the  two.  bills ;  the  Court  considering'  a  reference  to  the  bills 
deliveied  would  have  fiilly  answered  all  that  interrogatory.  4  Yes, 
217.    The  some  may  be  observed  of  further  eaBatninationt,  in  the  Examinatioii. 
sehedules  to  wUch,  if  any,  which  were  in  the  first  examination, 
are  tepeated,  instead  of  being  referred  to,  unless  absolutely  neces- 
sary. It  is  impertinent,  and  will  be  expunged,  with  costs.    The 
answec  in  misnaming  the  plaintiff  was  considered  as  no  answer  y 
the  defendant  therefore  not  bound  by  it ;  and  a  proper  answer 
being  pot  in,  the  former  was  ordered  to  be  taken  off  the  file,  by 
the  dcAcnption  of  a  paper  writing,  purporting  to  be  an  answer. 
11  Yes.  62.    An  executor  must  either  admit  assets  to  answer 
the  paiticnlar  demand,  or  set  forth  particularB.  Ayl.  546.    But 
in  a  strong  case  made,  the  Court  will  relieve  an  executor  from 
his  admission  of  assets.  1  Bro.  C.  C.  487  3  as  if  the  money  was 
in  a  banker's  hands,  who  foils.-   2  Mad.  Cha.  379.    Matter 
disclosed  bjr  the  defendant's  answer,  or  facts  existing  at  the 
tinie  of  exhibiting-  the  bill,  and  not  thai  known  to  the  com* 
pbiaant,  or  considered  necessary  to  constitute  part  of  his  case, 
are  by  the  complainajnt,  with  leave  of  theC!ourt,  added  to  or 
inatrted  in  die  bill  by  way  of  imiendment;  and  the  answer, 
which  the  defendant  is  compellable  to  make  thereto,  is  denomi- 
nated an  answer  to  an  amended  bill.    Hind.  280.    As  a  further 
answer  is  considered  as  forming  part  of  the  first  answer,  so  an 
answer  to  an  amended  bill  is  considered  as  pait  of  the  answer  to 
the  original  bill,  as  much  as  if  it  had  been  engrossed  on  the 
same  parchment,  and  part  of  the  same  record ;  therefore  if  a 
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defendant  in  his  further  anBwer,  or  an  answer  to  an  amended 
bill,  repeat  any  thing  contained  in  a  fonner  answer,  the  repeti" 
tion,  unless  it  varies  the  defence  in  point  of  substance,  will  be 
considered  as  impertinent.  3  Atk.  303.  An  anwec  purporting 
to  be  the  joint  atuwer  of  five  defendants,  was  not  permitted  to  be 
sworn  as  the  answer  of  three  only,  3  Br.  C.  C.  399 ;  and 
another  ordered  to  be  taken  off  the  file,  with  costs  of  the  appli- 
cation, when  purporting  to  be  the  joint  and  several  answers  of 
two  defendants,  when  sworn  by  one  only.  1  Mad.  Rep.  265. 
A  joint  and  several  answer  taken  by  commission,  and  including 
in  the  title  persons  who  declined  joining  in  it,  ordered  to  be 
received  as  the  answer  of  those  who  swore  it,  without  striking 
out  the  other  names.  2  Ves.  &  Bea.  310.  An  answer  was 
ordered  to  be  taken  off  the  file,  when  the  title  omitted  the  words 
*'  to  the  bill  of  complaint,*'  for  irregularity.  Coop.  C.  C.  249. 
A  defendant  was  permitted  to  take  bis  answer  off  the  file,  cor- 
rect the  title,  and  reswear  it,  on  undertaking  to  reswear  Uie 
same  answer,  and  paying  the  plaintifiTs  costs  of  the  motion. 

1  Madd.  Rep.  269.  An  answer  misnaming  the  plaintiff,  11 
Ves.  62,  and  an  answer  naming  only  five  plaintiffs  insteaid  of 
six,  1  Mad.  Re]^.  83,  both  ordered  to  be  taken  off  the  file. 

The  Court  will  not  easily  sufiRsr  any  change  to  be  made  in 
answers,  any  more  than  in  other  pleadings.  A  special  applica- 
tion is  necessary  for  the  purpose,  and  the  Court  will  not,  as 
formerly,  give  leave  to  amend  the  answer  itself,  except  in  the 
case  of  an  infant  defendant,  or  in  cases  of  mere  clerical  error. 
But  upon  its  conscience  being  satisfied  that  the  defendant  ought 
not  to  be  concluded  by  the  answer  as  upon  record,  it  will  per- 
mit a  supplemental  answer  to  be  filed.  Redesd.  Tr.  PI.  325  n. 
But  not  readily  allowed,  if  to  the. prejudice  of  the  plaintiff^ 

2  Ves.  and  Bea.  256.  A  supplemental  schedule  was  allowed 
to  be  put  in  upon  petition  and  affidavit,  stating  material  errors 
discovered  in  taking  the  accounts.  4  Madd.  404.  Generally* 
permission  to  put  iu  a  supplemental  answer,  in  case  of  material 
mistake  in  the  first,  can  only  be  obtained  on  application,  accom«> 
panied  with  an  affidavit,  in  which  the  defendant  must  swear, 
that  when  he  put  in  the  answer  he  did  not  know  the  circum- 
stances upon  which  he  applies,  or  any  other  circumstances  upon 
which  he  oueht  to  have  stated  the  fact  otherwise ;  or  that,  when 
he  swore  to  his  original  answer,  he  meant  to  swear  in  the  sense 
which  he  now  desires  to  be  at  liberty  to  swear  to.  2  Madd. 
Cha.  376.  And  a  precise  statement  must  be  given  of  the  new 
matter  wished  to  be  introduced.  19  Ves.  630.  Admissions  in 
answers  should  be  made  guardedly,  with  caution.  An  answer 
should  not  be  oppressively  loaded  with  long  schedules,  but  should 
refer  to  books  and  vouchers,  but  so  as  to  give  the  best  account. 
9  Ves.  193.  1  Mer.  347.  A  tubmiitian  to  account  is  sufficient, 
where  the  bill  does  not  require  an  account  to  be  set  forth» 
1  Cox,  68. 
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A  DEFENDANT  has,  ID  all  cases,  eight  days  from  the  day  of  his 
appearance  to  put  in  a  plea,  or  answer,  or  demurrer,  to  the  plain- 
tin's  bill.     If  be  do  not  do  one  or  other  of  those  acts  within  that 
time  he  is  liable  to  an  attachment.    And  by  Order  III.  of  the  New  Order. 
New  Orders,  (April,  1828,)  it  is  directed  **  that  a  defendant  in 
z.  country  catise  shall  either  put  in  his  answer  within  eight  days 
after  his  appearance,  or  shall  obtain  the  usual  orders  for  time.'' 
And,  in  a  town  cause,  a  defendant,  by  the  course  of  the  Court, 
has  also  eight  days  exclusive  of  the  day  of  appearance  to  answer 
the  plaintiff's  bill.    If  a  defendant  cannot  in  that  time  complete 
his  answer,  the  Court,  upon  application,  will  grant  him  three 
ciders  for  time,  limited  according  to  the  residence  of  the  de- 
fendant.    If  he  resides  within  twenty  miles  of  London,  (which  is 
a  town  cause,^  the  Court  grants,  upon  the  first  application,  a 
month  ;  upon  the  second  application,  three  weeks ;  and  upon 
the  third  application,  a  fortnight ;  but  the  last,  upon  terms  to  be 
presently  stated.    If  the  defendant's  residence  is  above  twenty 
miles  from  London,  (which  is  a  country  cause,)  he  is  also  en-  Conntry 
titled  to  three  orders  for  time ;  viz.  six  weeks  upon  the  first  ap-  cause, 
plication ;  three  weeks  upon  the  second  ;  and  a  fortnight  upon 
the  third ;  upon  the  same  terms  as  above  adverted  to  as  to  the 
last  order :  and  this,  in  all  cases,  whether  he  comes  to  town  and 
swears  his  answer  at  the  public  office,  (which  he  may  do,)  or 
obtains  a  commission  to  take  his  answer  in  the  countiy.    iMd, 
But,  (in  reference  to  the  terms  above  referred  to,)  by  an  Order  of  Lord  Row- 
Lord  Chancellor  Rosslyn,  23rd  of  Januaiy,  1794,  (4  Br.  C.  C.  lyn's  Order. 
544,)  it  is  oidered,  that,  on  a  third  application  for  time  to  answer, 
(and  the  order  granting  which,  is  termed  the  conditional  order,), 
the  defendant  do  consent  to  enter  his  appearance  with  the  Re- 
gistrar by  his  Clerk  in  Court  in  four  days,  consenting  that  the 
Serjeant-at-Arms  attending  this  Court  shall  go  against  him,  as 
on.  a  commission  of  rebellion  returned  non  est  viventus,  incase  he 
do  not  put  in  his  answer  by  the  time  granted ;  and  that,  on  a 
second  application  for  time  to  answer  9n  amended  bill,  or  after 
exeeiptions  allowed,  the  defendant  do  consent  to  the  same  terms. 
But  this  is  not  to  preclude  an  application  to  the  Court  under 
qiecial  circumstances.    It  is,  no  doubt,  a  serious  matter  to  have 
recourse  to  and  hazard  the  la^st  order,  and  perhaps  it  is  seldom 
done ;  nor -should  it  be  resorted  to  unless  in  exti^me  cases,  or 
under  the  greatest  assurance  of  putting  the  answer  in  within  the 
time,  on  accoimt  of  the  heavy  expense  of -a  messenger.*   To  let' 
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an  attathnait  go,  is  generally  preferred.  See  attachment,  Ch. 
XVII.  After  two  answers  reported  insufficient,  the  defendant  is 
not  entitled  to  six  weeks  time  to  answer.  6  Ves.  144.  And  a 
defendant,  submitting  to  exceptions,  is  not  entitled  to  further 
time,  under  the  General  Order  of  23nl  of  January,  1794,  having 
previously  had  three  orders  for' time,  consenting  to  a  Seneant-at- 
Arms  as  reomred  by  diat  Order.  8  Ves.  601.  The  defendant 
having  pleaaed  to  die  whole  of  the  bill,  and  plaintiff  then  amend- 
ing bis  bill,  paj^ing  the  costs  of  the  plea,  the  defendant  was  al- 
lowed, notwithstanding  Lord  Rosslyn's  Order,  the  same  time  to 
answer  as  upon  the  oneinal  bill ;  tne  amended  bill,  in  this.case, 
standing  in  the  place  of  a  new  bill ;  the  amendment  being  per- 
mitted to  save  expense.  9  Ves.  231.  The  constmctum  of 
Lord  Bosslyn's  Older  in  the  case  of  a  Peer,  defendant,  is,  that 
in  the  case  specified,  upon  application  for  time  to  answer,  the 
defendant  shall  enter  his  appearance,  and  undertake,  that  if  the 
answer  is  not  put  in,  a  tequsttraUm  abtoiute  shall  go.  8  Ves.  87. 
If  a  defendant  do  not  obtain  vaA  serve  his  tot  order  before  the 
expiration  of  the  eight  days>  or  if  he  do  not  serve  eveiy  ancces- 
sive  order  before  the  expiration  of  the  preceding  one,  he  is,  in 
ttridneu,  liable  to  be  attached ;  though,  by>  the  practice  of  the 
Six  Clerks'  Office,  that  is  not  done :  and  an-  attapchment,  on  the 
contrary,  is  never  sealed,  though  the  time  be  in  either  case  ez- 

Eired,  without  the  defendant's  Clerk  in  Court  being  called  upon 
y  the  plaintiff's  Clerk  in  Court  for  defendant's  answer,  in 
order  to  give  opportunity  of  obtaining  an  order.    Harr.  166. 
Hind.  225.    In  a  country  cause,  viz*  whoe  defendant's  resi- 
dence is  twenty  miles  from  London,  if  the  defendant  intends 
putting  in  his  answer  in  the  countiy,  he  applies  for  his  first 
order  ror  time  by  moving  or  petitioning  for  a  commission  (or  «fe- 
dhmii)  to  take  his  plea,  answer,  or  demurrer,  not  demurring- 
alone ;  for  the  Court  never  grants  a  commission  to  demur  alone, 
which  is  alwajs  considered  as  dilatory.    Harr.    But  as  a  de- 
murrer is  put  m  without  oath,  it  is  required  to  be  dmie  in  due 
time.    Therefore,  under  a  commission,  the  defendant  may  put 
in  a  plea,  answer,  and  demurrer,  or  only  plea  and  answer,  or  a 
plea  or  answer,  but  may  not  demur  alone  to  the  whole  bill.    If 
It  should  be  done,  the  demurrer  would,  on  motion,  be  discharged 
with  costs,  although  the  demurrer  otherwise  might  be  a  good 
demurrer.    Harr.  167.    Under  an  order  for  time  to  answer,  al- 
though an  answer  being  pat  in  as  to  ^art^  and  demurrer  as  to. 
other  part,  the  demurrer  was  held  to  be  urregular.    2  Bro.  C.  C. 
214.    Yet  puttmg  in  a  plea  is  a  sufficient  compliance  with  the 
order.    1  Bro.  C.  C.  56.    A  defendant,  therefore,  may  ask  for 
time  to  answer  only,  or  to  plead,  answer,  or  demur ;  but,  under 
that  order,  he  cannot  demur  alone.    Nor  would  the  danial  of 
combination,  merely,  be  a  compliance  with  the  terms  of  the 
order.    Ibid*    But  an  answer,  though  very  evasive,  is  a  satis* 
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ftctioB  of  the  conditioii  in  the  order  for  tune,  not  to  demur 
alone.  9  Ves.  179.  And  where  defendant  had  obtained  two 
orders  forfiirther  lime  to  answer,  and  afterwards  filed  an  answer 
and  demurrer,  an  order  was  obtained  by  the  plaintiff,  that  the 
demurrer  m^ht  be  expunged  or  overruled.  10  Ves.  444.  Or- 
ders for  time  may  be  obtained  either  by  motion  in  Court,  or  by 
petition  to  the  Master  of  the  Rolls,  (of  which,  perhaps,  the 
fatter  is  the  more  convenient  and  expeditious  mode,  ttiough, 
wfa^i  the  Court  is  sitting,  the  other  is  often  used,  especially  for 
the  first  order)  stating  (m  the  subsequent  application)  the  time 
already  obtained,  and  praying  the  further  time  to  which  defend- 
ant is  entitled,  where  me  first  application  has  been  made  ',  or,  on 
the  first  application,  stating  that  defendant  has  yet  had  no  order 
for  time ;  and,  in  either  case,  adding,  that  he  is  not  in  contempt ; 
for,  although  in  default  for  not  answering  within  the  eight  days, 
and  the  same  for  not  answering  within  the  time  limited  by  each 
Older,  yet  he  is  not  deemed  to  be  in  contempt  (to  an  attachment 
for  instance)  until  an  attachment  against  him  be  actually  setded. 
The  motion  is  one  of  course,  either  m  Court,  at  the  rising  of  the 
Court ;  or  at  the  Rolls,  as  well  in  term,  as  on  the  l^t  day 
after  term,  or  on  a  seal  day  before  or  after  term.  See  Motions, 
Ch.  XXXV.,  for  the  mode  of  proceeding  on  motion ;  and 
Petitions,  Ch.  XXXIV.,  for  the  mode  of  proceeding  on  petition. 

The  orders  in  either  case,  when  perfected,  are  to  be  served  on  Service. 
plaintifiTs  Clerk  in  Court,  who  forwards  them  to  his  client,  the 
solicitor  in  the  cause.  See  Orders,  Ch.  XXXVII.  The  petition 
also  is  one  of  course ;  and  the  application  by  petition  is,  perhaps, 
the  most  convenient  and  expedutious,  the  motion  being  more 
liable  to  delay ;  though,  in  term  time,  or  while  the  Court  sits, 
frequently  resorted  to,  especially  on  the  first  application ;  the 
expense  about  equal. 

In  a  town  cause,  an  answer  must  be  signed  by  counsel,  but 
need  not,  in  strictness,  when  taken  by  commissioners  in  the 
coontiy  ;  for,  in  early  times,  an  answer  taken  by  dedimus  wad 
taken  upon  the  tenor  of  the  bill  contained  in  the  dedimus ;  and 
the  commissioners  were  barristers  fA  law.  But,  at  present,  the 
distinction  is  not  made,  and  the  name  of  the  counsel  appears  to 
all  answers  indiscriminately ;  and,  firom  the  uniform  practice  of 
the  Court,  it  is  deemed  necessary.  2  Merr.  1.  If  omitted, 
however,  the  defendant  may  apply  for  leave  to  amend.  1  Price, 
108.    Harr.    Hind. 

An  answer  is  to  be  engrossed  on  parchment,  and  signed  by 
the  defendant.  It  is  to  be  upon  the  defendant's  oath,  (or  affir- 
mation if  a  Quaker,)  except  in  the  case  of  P^ers  of  the  realm. 
Peeresses,  and  Bishops,  who,  by  an  order  of  the  House  of 
Leeds,  1640,  it  is  ordered,  shall  answer  upon  protestation  of 
honor  only.  A  Bishop  has  been  ordered  to  answer  upon  oath. 
Toth.  12.    The  privilege  of  peerage  does  not  extend  to  exami- 
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natioiu,  or  to  interrogatories ;  they  must  be  answered  on  ootik. 
1  P.  Wms.  622. 

If,  as  in  an  amicable  suit,  or  sometimes  in  other  suits,  it  is 
wished  to  put  in  the  answer  with  the  defendant's  signature  only, 
without  oath  or  affirmation ;  and  sometimes,  in  case  of  the  ab> 
sence  of  the  defendant  at  a  great  or  inconvenient  distance,  to  put 
it  in  without  signature  also,  an  order  for  leave  to  take  the 
answer  in  those  ways  may  be  obtained  on  application  to  the 
Court  by  motion  or  petition,  the  plaintiff  either  consenting  to,  or 
giftener  perhaps  himself  applying  for  the  order  ;  and  the  method 
of  dispensing  with  a  Peer's  attestation  of  honour  is  the  same. 
Hiod.  228.    In  cases  of  mental  imbecility,  the  Court  would 

Srobably  order  the  answer  to  be  taken  without  oath ;  or,  in  a 
oubtftti  case,  direct  a  Master  to  visit  the  party,  and  ascertain 
the  fact,  and  report  thereon.  Harr.  170.  In  all  cases  where 
answers  are  not  put  in  upon  oath,  the  signature  must  be  attested 
by  the  defendant's  solicitor,  or  by  some  other  reputable  witness, 
to  whieh  their  resulence,  &c.  should  be  added.  On  a  bill 
against  a  corporation  to  discover  writings,  as  the  defendants  do 
not  answer  upon  oath,  but  only  under  the  common  seal,  and 
may  therefore  be  supposed  to  be  disinclined  to  answer  anything 
to  their  own  prejudice ;  it  has  been  ordered  that  the  Clerk  of 
the  Company,  and  such  principal  members  as  the  plaintiff 
thought  nt,  should  answer  on  oath,  and  the  oath  be  settled  by 
the  Master.    1  Vern.  117. 

Party  abroad.  An  attorney  of  a  defendant  abroad,  when  served  with  process, 
and  that  service  deemed  good  service,  shall  not  be  allowed  to 
fUkswer  without  oath.  1  P,  W.  523.  But  where  the  answer  of  a 
defendant  abroad  was  not  required  to  be  on  oath,  it  was  ordered  to 
be  put  in  by  a  person  having  a  general  power  of  attorney  to  defend 
suits,  &c.  witnout  signature,  10  Ves.  441 ;  and  where  two  de« 
fendants  were  out  of  the  jurisdiction,  an  order  was  made  for  their 
answers  to  be  taken  without  oath,  and  put  in  without  simature^ 
upon  an  affidavit  of  their  father  thathe  hadauthority  toacttorthem. 
12  Ves.  159.  If  a  defendant  be  abroad,  his  consent  by  counsel 
is  necessary  to  plaintiff's  application,  that  his  answer  may  be 
taken  without  oath  or  signature.  Otherwise,  if  he  be  in  England. 
18  Ves.  468.  The  answer  of  9l foreigner  in  England,  ignorant  of 
the  English  language,  may  be  put  in  in  his  own  language,  annexing 
an  English^  translation  made  by  an  interpreter,  to  be  appointed 
by  the  Court  on  application  by  motion,  or  petition  of  course.  At 
the  time  the  answer  is  sworn  to^  the  interpreter,  on  production  of 
the  order,  must  also  be  sworn  to  the  truth  of  the  translation,  and 
to  interpret  truly  to  the  defendant  the  oath  put  to  him  on  being 
sworn  to  his  answer.    3  Bro.  C.  C.  363. 

Foreclorare.         I^  ^  l^^U  o^  foreclosure,  but  under  special  circumstances,  the 
Six  Clerk  was  ordered  to  receive  the  answer,  though  not  signed 

Consent.  by  the  defendantf    6  Ves.  171.    And  by  conse^,  on  motion,  it 
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was  ordered  that  the  Six  Cleik  might  leeehre  an  answer  without   CHAPTER 

signature,  where  the  defendant  had  gone  abroad  and  forgotten  to      XXIX. 

sign  it.    6  Ves.  285.    But  in  a  case  of  the  incapacity  of  de- 

fendant,  a  mere  trustee  without  interest,  an  application  that  his  ">^P*^<y* 

answer  might  be  taken  without  oath  or  signature,  was  not  granted : 

the  proper  course  being  to  have  a  guardian  appointed  to  answer 

for  hun.  14  Ves.  172. .  In  afriifolous  suit,  a  Quaker  was  allowed  FHtoIous 

to  put  in  his  answer  without  affirmation.   1  P.  Wm.  780.   As  to  '^^ 

the  manner  of  filing  an  answer  in  a  toum  cause,  or  where  in  a  ^o^n  cause. 

country  cause  the  defendant  chooses  to  put  his  answer  in  in 

town,  it  is  stated  in  the  jnvceedkigtfor  defendants,  Ch.  LXIX. 

As  to  the  manner  of  taking  an  answer  in  a  country  cause,  by  Country 
eonmuaian,  it  is  seen  ante,  that  the  commission,  or  decUimu,  is  to  canse. 
be  applied  for  by  the  defendant  on  motion,  or  petition.  The  CommiMion 
order  when  obtained  (besides  directing  it  to  be  returned  in  six  ^  *^^ 
toeeki,  which  it  therefore  must  be  if  no  extension  is  given  by  a  *'^'^^"' 
subs^uent  order),  directs  that  the  plaintiff's  Clerk  in  Court 
shall  in  two  days  give  Commissioners  names  to  die  defendant's 
Clerk  in  Court,  or  in  default,  that  the  defendant  may  have  the 
commission  to  his  own  Commissioners.  See  the  petition  and  order, 
vol.  2.  The  order  being  left  by  the  defendant's  solicitor  with 
his  Cleik  in  Court,  together  with  the  names  of  two  persons 
(usually  solicitors,)  as  defendant's  Commissioners,  the  Cleric  in 
Court  will  then,  by  a  note  handed  to  the  plaintiff's  Clerk  in 
Court,  and  by  him  sent  to  his  client,  call  ror  Commissioners' 
names  to  see  the  answer  taken.  If  the  plaintiff's  Clerk  in  Court 
do  not  comply  with  this  requisition,  the  defendant's  Clerk  in 
Court  will  make  out  the  commission  to  |the  defendant's  Com- 
missioners only.  The  bearing  a  moiety  of  the  expense  may  in- 
duce the  plaintiff  not  to  have  Commissioners  of  his  own,  if  he 
have  no  particular  reason  for  that  guard  in  taking  the  answer. 
If  the  plaintiff  do  give  Commissioners'  names  (which,  whenever 
done  is  only  in  smts  not  amicable,)  they  will  be  accompanied 
with  a  direction  as  to  which  of  them  notice  of  executing  the 
commission  is  to  be  given ;  and  which  will  afterwards  be  stated 
on  the  label  of  the  commission.  Ttoo  Commissioners  are  seldom 
exceeded,  and  are  always  sufficient  for  taking  an  answer,  and 
returning  the  commission ;  therefore  one  Commissioner  on  each 
side  usually  takes  the  juasw&r.  More  are  named,  chiefly,  in  case 
of  the  absence,  or  other  hinderance  of  the  rest ;  but  if  plaintiff's 
Commissioner  do  not  attend,  the  defendant  must  have  both  his 
own  Commissioners  to  take  his  answer,  as  no  fewer  than  two  can 
take  it  and  return  the  dedimus.    Hind.  235. 

The  following  proceedings  are  those  which  apply  in  suits  not 
of  an  afkicable  description :  in  amicably  suits  some  circumstances 
may  be  less  strictly  adhered  to,  as  the  pase  may  allow. 

The  defendant's  soliqitor  ^having   received  the  commission 

from  Jiis  Clerk  in  Qourt,  sends  it  to  his  correspondent  in  the 

-  •   /^  - 
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CHAPTEK  country  (nfipat  l^^v  hU  acting  CoDUHivfion^r,)  tpg^tb^  with 
XXIX*      th«  e9gi^{^mei|t  of  £e.  smftwer,  svppo^g  tba^t  9^^  to  1^  alr^y 

: ia  his  hfi^d^,  wijh  ii^stnictions,  if  necefsarj;,  in  ieffr^ce  to  the 

'  p9ixiy  who^  aa^wf^  if^  to  bjB  taljen.  Th^  Conw^ssaic^c  t9  whom 
the  commissictn  is  tlius  traofin^itt^,  will  give  ^i^^  qj^s  notice  at 
l$ast  to  the  OMKN^it^  0oifupissioQ^i  94^  dir^^cl  hy.  tne  la£iel,  of 
the  time  aM  {Ma9&  of  executing  tibe  coinmi^on ;  which  nqticf 
i9ay  be  io  the  following  temta,  ^igofd  by  Votli  of  4^eb4auit^8 
ComxQi9$ioQer8,  xh* 

We  whcte  names  ar$  hemmto  subteribed,  having  reeskad  a  earn* 
miadonit  rwimg  <mt  end  vrndsr  ihB  ual  (fika  ^*gh  Court  cfChan' 
eery,  to  u$  and  others  directed,  to  take  the  antioer  of  A,  B.  defendant 
to  tf^  MU  of  cemplaiHt  of  C  D,  (and  others,  if  so,)  complamanti  m 
a  causenovo  dejkending  in  the  said  Court,  we  doher^byfftve  you  tutiee, 

that  we  intend  te  execute  the  said  eommimm  on the  —  day 

ef* vneiant,  heUsvaeen  the  hours  of and — ■ — in  tka 

noon,  at  the  house  of-  E,  S;  tittuUe  at  m  the  fmrith  of  •   ■ 

in  the  county  of at  which  time  and  place  you  may  be  present  ^ 

yoti  piecae,  to  see  the  same  taken.    Given  under  our  hands  this  — — 

day  of •  W,  A. 

To  Mr,  D,  £.  PiaintijPs  Cmmistkmer,  A.  W. 

If  the  commission  be  ex  parte  (to  ^  party's  own  Conunis* 
sioners  only,)  a  formal  notice  is  not  neeeesajy. 

When  the  Commissioners  meet  at  die  time  and  plaoe  a^* 
pointed,  the  defendant  also  attending  with  his  sdiicilor,  and  lus 
answer  prepared  f€»-  bein^  sworn  to,  (and  either  pre^onsly  signed 
by  him  or  signed  before  the  Gomnusaoners,)  one  of  the  0>m- 
missiouers  opens  the  commission^  and  reads  it>  as  the  diicctory  for 
the  Commissioners,  and  then  ti^ng  np  the  answer,  a#ks  the  de- 
fendant if  he  has  read,  or  heard  that  his  afinoer  read,  ocnd  whether 

he  exhibits  it  as  his  answer  to  the  bill  of  complaint  rf (ih$  plain- 

tiff.)  The  defendant  answering  m  the  affirmative,  one  of  the 
Commissioners  administers  to  him  the  like  oath  to  Uiat  taken  at 
'the  Public  Office  in  town,  viz.  you  ihall  smear  that  what  is  con* 
tained  in  this  your  answer  as  far  as- concerns  your  own  act  and  deed, 
.  is  true  of  your  own  knowledge,  and  that  what  relates  to  the  act  and 
deed  of  any  o^er  person  or  persons  you  believe  to  be  true.  So^  ^c.  If 
tiieie  are  schedules  to  the  answer  tiiey  may,  for  greater  certainty, 
be  signed  by  the  defendant,  and  attested  by  the  Commissioners' 
initisds,  ana  it  is  perhaps  generally  advisable.  The  answer  thus 
taken  is  then  annexed  to  U^  commission,  and  the  Commissioners 
sign  the  caption,  in,  such  of  the  following  forms  as  the  case  re- 
quires, [first  remaxking  that  pleas,  if  put  m  on  oath,  are  ^mntatis 
mutandis)  taken  in  the  same  manner,]  viz. 

This  answer  (or  plea,  or  plea  and  answer,  as  the  case  may  he) 
was  tfdcen,  and  the  abovementioned  C«  P.,  the  defendant,  vMfs  duly 
sworn  to  the  truth  thereof  on  the  Holy  Evangelists,  (and  the  demwrer 
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wiftuf^  th0  iimmimcmJmmMbo  aams^  mm.Mf,  ■  ■■■ 

WA. 
A.W. 

In  case  of  more  tlian  ooir  d^fi^ndant*  the  cap^n  should  b^ 
expressive  of  their  beiiig  bjoth  sworn,  or  all  svom,  according  to 
the  drpiunstances. 

Tlie  CAptidft  o£  a  Q»aUr*n  9m^nfft, 

This  answer,  (&€•)  was  tahin  upon  tA«  toiemn  qffirmatum  of,  &c, 

Qf  a  Qqrp^ration  ^smpefol. 

The  answer  cf  ik$  abovsnarned  drfmdanU,  the  Mayor,  Al4srmsn, 
(or  ofhepwise,  as  ^  ease  maybe,)  and-Common  Council  rftke  eky 

of uHisSticsn  wnder  the  Common  Seal  of  the  said  Corporation,  as 

b^  the  said  seal  affixed  appears,  at,  &e.    Of  if  any  of  the  Hidi* 
vidaai  members  ate  to  be  sworn,  ^ea  varied  aecordiBgly* 

Of  .a./%)irt<^^.  C^iipoxa^n. 

Hus  answer  of  the  abooenamed  d^eadantSi  the  Dean  and  Cluster 
of  the  Cathedral  Church  of,  Sfe.  was  taken  under  the  Common  Seal 
ef  iJke  tout  Jham  and  Chapter,  as  by,  ^c. 

Of  a  Peer's,  wPesM^sjiffSwar^ 

This  answer  was  taken  upon  the  protestation  qf  honour  qf  the 
abaaetusmed  defendant,  the  Earl  of,  ^c«  A  Bishop  to  answw  upon 
oadft.  ToA,  13.  The  form  in  which  the  protestation  of  honour 
is  adnkiist^red  may  be. 

My  Lard,  so  much  of  this  your  answer  as  eoneernt  your  own 
acts  er  deeds  you  wage  your  honour  to  be  true,  and  that  so  much  as 
eenaems  the  acts  and  duds  of  any  other  person  or  persons  you  6e« 
Usee  ta  be  true. 

The  caption  being  then  sirned  1^  the  two  CoHHmsaioners 
vsho  look  die  answer,  th^  indtorse  on  the  commissi^  (annexed 
to  the  answer  j)  their  return  theieof,  &us ;  the  execution  of  this 
eoanausien  appears  in  a  certain  schedule,  (or  schedaies,  if  more 
ten  one  sidn)  hereunto  annexed, 

W.A. 
A*W. 

AaA  then  ibldiAg:  the  «4olfi  im  toeether  in  a  coii^eDieQt  siae 
and  taa^  so  as  to  ka«BL  QEKt  t^  lahdLof  thac^mniAaioft;  and 
biadiag  k  rpiin^  nd^taas,  afc  thftcfosaings  of  whiok'thflgp  affix 
thftir  attics  tiuv  than  aiuacr^thair  names  in  the  vaoaniifaceay 
bai^a^  Bat  innorsed  the  nastfief  the  Coust  and.titie.el  the 
ea«M,  and  then  dued  it  to  thedtfendaait's  Ckd^in  Caurt  hy 
«t.te  Six  OifidBi'  QAce,  OmjiotB^htm^  Loadan.   The 
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CHAPTEB 
XXIX. 


Demurrer. 


Reading  an- 
swer, &c. 


Second  com- 
rabsion. 


Neglect. 
Contempt. 


Costb 


answer  thus  taken  may  be  sent  np  eidier  by  a  messenger,  that  is, 
any  other  person  than  one  of  the  Commissioners ;  or  by  a  Com- 
missioner.    In  .the  former  case,  which  is  most  frequeiit,  the 
messen^  must  not  let  it  go  out  of  his  own  custody  until  he 
deliver  it  as  directed ;  and  that,  at  the  teat  of  the  Writing  Clerk, 
or  agent  of  the  Clerk  in  Court,  by  whom  he  will  be  takea  to 
the  Public  Office,  and  there  sworn,  that  he  received  the  cam- 
mission  from  the  hands  of  one,  or  more  (as  the  case  were)  of 
the  Commissioners  therein    named,    and   that   it   has  not   been 
opened  or  altered  since  he  so  received  it.     It  may  be   more 
convenient  for  the  messenger  to  come  first  to  the  office  of  de- 
fendant's solicitor,  who  would  then  attend  him  to   the  Clerk 
in  Court.    Five  shillings  is  the  fee  rejguldrly  to  be  paid  to  the 
messenger  for  his  trouble,  but  any  reasonable  extra  expense 
may  be  ca%Uiously  allowed.  When  the  messenger  with  the  answer 
has  thus  delivered  it  to  the  Clerk  in  Court,  the  same  circum- 
stances, in  case  of  the  Master's  absence  from  the  Public  Office, 
&c.  are  applicable  to  this  as  to  a  town  answer,  as  described  in 
the  proceeaif^s  for  defendants,  Ch.  LXIX.,  and  the  same  fees 
are  paid  for  the  oath,  or  extra  attendances  by  the  Clerk  in  Court; 
who,  when  the  wh(de  is  completed,  takes  away  the  answer  from 
the  Public  Office,  or  receives  it  from  the  Clerk,  as  the  case  may 
happen,  and  then  files  it.    The  plaintiff's  solicitor  may,  and  in 
amicable  suits  generally  does,  allow  his  Clerk  in  Court  to  ac- 
cept the  answer  without  the  oath  of  the  messenger.     If  a 
Commissioner  brings  up  the  answer,  he  also  delivers  it  to  the 
Clerk  in  Court,  who  sunply  receives  it  from  him  without  oath, 
and  so  indorses  it.    If  a  defendant,  under  a  commission  to  ^e 
his  answer,  tenders  the  Commissioners  a  demurrer  only,  refijusing 
to  answer  upon  oath,  they  are  to  return  such  refusal,  with  their 
reasons,  together  with  the  demurrer,  for  the  consideration  of  the 
Court.   3  Fx.  Aim.  55.   Han*.  177.    Plaintifi^'s  Commissioners 
may  refuse  to  execute  the  commission,  unless  they  may  read  the 
answer,  and  six  days'  notice  (as  above.)    Harr.  176.    Strictly, 
notice  given  on  Monday  to  execute  on  Sattuday  may  be  good. 
Ibid.    No  second  commission  is  to  be  granted  without  special 
order  of  Court  upon  good  reason  to  induce  the  same,  upon  the 
plaintiff's  own  assent.    Wy.  Prac.   Reg.  115.    But  if  the 
commission  be  lost,  the  Court  will  grant  a  new  one.  Ibid,  118  ; 
and  if  the  part^  who  has  the  carriage  of  the  commission  neglect 
to  execute  it,  the  Court  will  grant  a  new  one  to  the  adverse 
party,  and  give  him  the  carriage  of  it.    Ibid,  116.    An  attach- 
ment and  other  process  of  contempt,  issued  for  not  returning  the 
commission  and  defendant's  answer,  was  discharged,  pacing  the 
ordinaiy  fees,  because  one  of  the  plaintiff's  Conunissioiiiers 
refused  to  join  with  one  of  the  defendant's  to  take  the  answer ; 
and  a  new  commission  was'granted  to  indifierent  Commissioners 
named  by  the  defendant.    If  by  the  fault  of  him  who  has  the 
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carriage  of  the  first  commission  the  other  is  put  to  umieoessarv    CH  AFTER 
chaiges,  the  Court  will  order  the  Master  to  tax  him  costs ;  and,       xxix. 

upon  cause  shown,  order  the  party  in  fault  to  give  security  to  

pay  them  before  he  have  a  second  commission ;  and  if  he  has 

the  carriage  of  the  second  commission,  to  pay  the  costs  upon  it 

also,  if  he  aeain  fails.  .  Harr.  176.    If  the  party  who  has  the 

carriage  of  the  commission  gives  notice  of  executmg  it,  but  does 

neither  countermand  notice  in  due  time,  (as  three  or  four  days 

before   the   time,  or  as  the  distance,  &c.  may  require,)  nor 

execute  at  die  time ;  the  Court  on  motion  orders  costs  to  be 

taxed  for  the  adverse  party's  attendance.    Ibid.  116.    Notice  CommiMion. 

being  given  of  executing  a  commission,  the  plaintiff's  Commis-  en  not  wait- 

sioners  attending  at  the  place  and  day,  from  nine  till  twelve,  ^B* 

and  from  one  till  three,  and  the  defendant's  Commissioaers 

come  not,  and  yet  the  answer  was  sworn  the  same  day ;  the 

plaintiir  moved  th^efore  that  the  answer  should  be  suppressed ; 

the  Court  said  his  Cominissioners  should  have  staid  till  six 

o'clock.    Ibid, '  If  one  Commissioner  dies,  the  Clerit  must  name  Commisdim- 

two  more  anew,  and  one  of  them  must  be  strudi  by  the  adverse  ^'  ^yl^S* 

Cleik,  and  the  Court  must  be  moved  for  a  new  commission,  with 

a  new  one  iadded  lo  the  others  living :  or,  in  case  of  death  of 

Commissioners,  if  the  parties  think  that  the  Commissioners 

remaining  are  not  proper  alone  to  execute  the  commission,  then, 

if  the  parties  cannot  agree  upon  new  Commissioners  to  stand  in 

their  place,  the  defencmnt  must  apply  by  petition  to  the  Master. 

of  the  RoUs,  praying  him  to  strike  the  names  (which  are  to  be 

inserted  in  the  petition  for  that  purpose)  and  appoint  which  of 

them  shall  stana,  and  at  the  same  time  pray  for  leave  to  renew. 

the  commission.    Pr.  Reg.   Harr.    As  to  the  manner  of  striking 

Commissioners'  names,  mde  Ch.  XXXIX.  As  to  the  answers  of 

wfantt,  and  persons  oiinfirm  mind,  see  Chap.  LXIII.    For  the 

answers  of  idku  or  bmatics,  see  Ch.  LXXI. 
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A  mtwa^atLom  k  tin  pteistiff *t  anfuisr  or  leplgr  te  'te  defiM^ 
iafs|tei'or«ninv«r.    ItedeBcLT^Pi 


What  tte  cfliiitr  it  ««ttcieiit|  and  dsidesy  or  daet  &et  tdmit, 
tin  trtith  of  pfatintiff 'b  case  \  or,  adnlltiag  tl»  jret  nsisfB  lipoa 
B«irfwi«,wUefa»iftriie,  woaidpivreat  te  fdudtiff  inm  sae- 
oMidiiig}  Iho  ylaistiff  cauiot  theft,  wHk  safie^i  set  dow&  tiie 
fft«M  to  te  ieuli  ^afRiii  bill  ^sA  answoir  ^i^lhoitt  v^lyiiig; 
bodaaw  if  lam  dii}the  whola  of  the  aaswte  trouU  be  ttksB,  as 
triiOi »  «&  emdvalont  to  defendant  fof'  being  prtvtikted,  by  plaiii*' 
HfiT's  nbt  r»{flyi&g!,frMB  flOin|  into  efidenee  ul  bimporl  of  his 
«IM»  tH^h  he  oa&ia>t  ife  film  bo  toj^eatida  is  «ed.    And 
lMBid«h  iHthOttt  K^j^jl,  Ao  ^iltitt  eeiM  not  ouotain  hk 
9mk  oiMlnr  ofidenoe.    flidrefoie  bcKag^us  obk||ed  lo  go  into 
•fidMeo,  if  hk  ease  re^uiies  that  vuflport,  the  fiaifrtiff  musty  to 
mtMt  htaRdf  so  to  do«  file  a  itepMctftion  $  and  as  tiie  leplkAtioil 
nWAly  iitMS)  itt  jgoii^ial  tei«s>  that  tiio  aliogaeiions  of  Oie  biU 
an  tfti^i  iAd  dsnm  HHMoin  the  aaawer  to  be  so»  the  dofandiBit 
la  thM^I^  but  to  Hit^  fteoasf  kf  of  proriilg  9m  ease  alsot  In  aomli 
intiUieeii,  tk$M^!«t  fViKre  4  pkiatiff  doeti  not  mean  to  exanbine 
witneem  nil  hkdimp«ft«  he  wfli  stiU  pat  hi  a  leptieatkm*  if 
only  lb  ^Ii[^  d^fimdnt  to  ^te>  (if  he  osla»)  tkttt  is,  pat  hm 
upon  the  piDOf  of,  ihit  cksor  ^  ^w  as  to  pteveat  detendant's 
iAmm  msm  fead  isntirely  and  tdtto  as  wbotty  ttae,  whidi  it  k 
4ifly  in  pechlkit  cases  iiat  a  plaintiff  aaiiy  ho  v^iuiff  to  allow. 
So  that  replication  is  «iev«r,  p^iliaps,  to  be  oriulted  m  .amts 
having  any  degree  of  hostility,  but  only  in  those  amtooUe  suits 
which  create  no  contest,  and  require  no  evidence  on  either  side, 
and  wherein  the  parlies  only  want  the  sanction  and  judgment, 
and  declaration  of  the  Court's  opinion  and  decision,  to  estaUiah 
their  rights,  or  regulate  their  interests.    But  even  in  thosiB  cases, 
if  an  irifant  is  a  party,  the  practice  is,  invariably,  to  file  a  repli- 
cation, under  the  long  Qstablishod.  nde,  that  an  infant  cannot 
admit  any  thing ;  and  that,  therefore,  as  the  case  against  the 
infant  (even  though  only /ormaZ/j^  against  him,  as  in  amicable 
suits)  must  be  jyrcved,  a  replication  must  necessarily  be  put  in. 
Yet  the  neeeuity  of  iJiis  practice,  though  so  established,  seems 
questionable.  Lord  Eldon  having  declared  his  ignorance  of  any 
authority  in  the  books  for  such  necessity.    3  V.  &  B.  30, 31. 

A  plaintiff  wishing  to  expedite  his  suit,  will  of  course  there- 
fore file  replication  the  moment  the  defendant's  answer  is  deemed 
full  and  sufficient.    But  as  the  suit  cannot  proceed  until  repli- 
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adOB  fiM;  by  ^iikii'  iame  h  jbiiifedi pnffatlijboiy  1o  going  tato 
flvUbkse;  and  as,  beretdfctte^  it  ivfo  in  the  pow^  of  a  plajniSff 

giettl^r  to  deUy  a  salt  (ieitliwptirpoieW  or  tfan>ii|;h  dfgfieuiiee) 

hfMbcatio^tn  file  a'2^>licKtitin,  and  the  da£BndUit  cSm  take 

110  ttep  tb-pndt  on  the  cause,  or  to  disnuin  the  bill,  luitU  after 

tbe&ntil  terms  fiom  puttifig  in  his  ansirer,  iheihfctHf^  b^  the 

Ikm  Orvtofs  (Aprils  1828-)  it  is  directed,  [Order  XVI.]  "  that  New  Onler. 

«bm  the  aaswer  of  a  defeBdani  n  to  be  deenfed  su£Scient, 

i»iet&cr  it  be  in  tenii  timb  or  in  VAcnlioBj  if  the  (Aaintiff  or 

fiiiiitiflli  shall  notpideefed  in  the  canie^  the  defendAht  shall  be 

at  libtir^  to  move  at  the  first  seai  after  the  following  terte;  upon 

mitiee,  tiutt  tfife  bill  be  dianilssed  with  costi^  fi>r  Want  of  prose- 

cvtiflfb ;  acnd  the  bill  shall  aocbidinfarlY  be  doani^jsed  with  oestft, 

mUett  the  plidntiff  or  plsintiffii  shall  forthwith  file  a  r^Ucittion« 

and:  appfenu:  ndon  snch  motion;  and  give  kn  undertaking  to  speed 

the  cause  with  effect  in  thie  usual  fomi ;  or^  without  filinr  a 

le^icatiotr^  shall  appear  upod  tfuch  motion,  and  give  an  Un&r- 

taking  to  hter  the  cdtse,  ks  againtft  Ae  defendant  stoking  the 

QotiDn,  itpon  bill  ahd  anskv^;  ot  unless  it  shall  appear  that 

the  plaintiff  or  pbdnt^s  &.  or  axe  tfnaible  to  proceed  in  the  cause 

bjr  teasbn  bf  io^  othi?  diefendant  or  deftndahts  not  having  sliffi- 

eis&thf  aintwer&  the  bill,  add  that  due  diligefkce  his  be(^n  used 

to  obtaiii  a  sufficient  aikftiser  or  ansiKrers  from  sucb   other 

defendaiit  dr  defiindantsj  in  tvhich  dfcse  the  Cbiirt  shall  allow 

to  the  phdiitiff  tor  plaintim  such  fyitthe):  thne  for  |>roceeding  in 

the  caiiae  as  riiall  oppeair  to  the  Court  to  be  reftsonable/' 

Where  the  defendaht  puts  in  a  pled  instead  of  kn  ^swer  to  Plea. 
fdluBtiff'ft  bill',  r^licsttion  must  still  be  fil6d  to  Such  pleia*  if 
plaintiff  meank  m  take  nsue  updn  the  truth  6f  the  ftUegM  facts 
coiitinned  in  it:  2  Dihk.  dlO;  And  if  defendant  plead  to  a  piea  and 
part  of  the  bill  and  9asmtt  another  part,  both  pltt  and  atiuswer  answer, 
must  be  replied  to;  to  svd^  adverse  proceedings  and  <^ost8  (oa 
mdtioti)  for  the  inegnlkrity.  2  Vem.  46i  But  if  a  general  Diiclaimer. 
duehdther  be  put  in;  Or  ST  defisndant  plead  or  demur  to  the  tohfoU 
bill,  aiid  plaintiff  do  not  dispute,  the  J^4  set  forth  in  the  plea ; 
then  plaintiff  is  not  to  rej^y:  if  he  do;  uid  serve's  Bub{)C£ua.  to 
rejoin,  it  is  vexstkius,  and  defendant  loAf  have  cdsttf  (6r  the. 
vexation;  though iiot when  the  dischdmec  is  to  part  and  the 
answer  to  aiiomer  pert  ^Atk.98ii  Wy*  Prac.  Reg.1374, 
Re^ieattions  need  not  be  ligned  hy  couitsel,.nor  ire  ^yta  or 
pnntfed  either  by  couosel  or  the  solicitor,  but  are  pr^ared 
and  filed,  as  matter  of  course;  by  plaintiff's  Cletk  in  Court, 
when  instructed  to  do  it  by  the  sohcitor,  under  coUntfel's  dijec- 
tioDS  in  advisitig  on  furdier  proceedings.  Thfe  fonner  practite 
allowed  a  plaintiff  to  iiHthdraw  his  replication  and  amend  his 
bili  ad  lUfttuin;  but  he  is  now  ristncted  in  so  dbing  by  the 
operation  of  the  XVth  of  tlie  «  New  Oiders' '  6f  April,  1828,  on 
which  wbt  Chap.  XXV. 
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REPUCATION,  REJOINDER, 


Rejoinder. 


CBAPTXE       Wben  a  plaintiff  has  replied,  the  next  step  for  forwaiding  a 
suit  is  to  be  taken  hy  Ae  defendant  by  r^mnder,  whereby  he 
travenes  the  plaintiff^^s  replication  and  asserts  the  tniUi  and 
sufficiency  of  his  own  answer.    Newl.  253.    A  rejoinder,  how^- 
ever,  in  nnxlem  practice,  is  not,  in  general,  actually  filed,-  bat 
the  pluntiff  obtains,  of  ooutm,  an  order  for  a  tvbpama  returnable 
immediately  against  the  defendant,  requiring  him  to  appear 
to  rejoin,  ^unless  he  will  appear  to  rejoin  gratit,  which  is  often 
done  in  suits  strictly  amicable,  oi^  where  the  parties,'  though  not 
80,  are  yet  disposed  to  expedition,  &c.)  the  object  of  the  sub- 
poena being  merely  to  put  the  cause  completely  alt  uiue  between 
the  parties.    For  immediately  after  the  return  of  the  tubpcena  to 
rejoin  and  service  on  the  defendant's  Cierk  m  Court,  (Order 
XX.  April,  1828,  which  directs  service  on  the  CUrk  in  Court 
of  any  subpoena  to  rejoin,  or  to  answer  an  amended  bill,  or  to* 
hear  judgment,  instead  of  personal  service  on  the  party,  as 
formerly,)  or  after  the  defendant  has  appeared  to  rejoin  gratis 
(which,  without  waiting  to  be  served  with  the  subpoena,  he 
may  instruct  his  Clexk  in  Court  to  do,)  the  parties  may 
proceed  to  examine  their  witnesses,  either  in  town  or  by  com- 
mission.   The  case  in  which  a  rejoinder  is  actually  to  be  filed 
is  stated  to  be,  when  the  plaintifif  has  examined  witnesses  de 
bene  esse,  and  afterwards  replied,  without  proceeding  to  serve 
subpoena  to  rejoin ;  the  defendant  may  then  immediately  file  a 
rejoinder,  and  compel  plaintiff  to  examine  such  witnesses  in 
clurf;  in  default  of  which  examination,  the  former  one  would  be 
nugatoiy,  if  witness  lived  long  enough  to  be  examined  in  chief. 
Hind.  291.    The  subpoena  to  rejoin  is  obtained  by  petition  to 
the  Master  of  the  Rous,  the  order  whereon,  which  is  of  cmme, 
includes,  in  a  country  cause,  a  direction  for  defendant  to  join  in 
commission  with  plaintiff  for  examination  of  witnesses,  or  that 
the  plaintiff  may  luive  one  to  his  own  Commissioners. 

In  general,  commissions  were  not  formerly  allowed  to  be 
executed  in  term  time ;  perhaps  from  the  (now  obsolete)  idea, 
that  the  Commissioners,  Ming  usually  attomies,  would  probably 
be  attending  the  Courts  in  London  during  term.  Newl.  263. 
But,  if  desired  by  both  parties,  the  commission  would  be  so 
made  out  by  consent ;  or  otherwise,  the  order  for  the  subpoena  to 
rejoin,  and  a  commission,  may  embrace  that  permission  also,  viz. 
that  it  may  be  executed  in  term  time,  which  is  sometimes  a 
convenience  and  promotive  of  despateh ;  and  it  is  now  a  matter 
of  courae,  and  should  not  be  omitted. 

But  to  obviate  a  plaintiff's  power  of  delaying  a  suit  as  b»e- 
tofore,  by  forbearing  to  issue  the  subpoena  to  rejoin  at  his  own 
New  Older,  discretion,  the  XVlIth  of  the  New  Orders,  April,  1828, 
requires,  "  that  where  the  plaintiff  files  a  replication  without 
having  been  served  with  a  notice  of  any  motion  to  dismiss  the 
bill  for  want  of  prosecution,  the  plaintiff  shall  serve  the  sub- 
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poena  to  lejoin  and  obtain  his  order  for  a  commission  ^if  neces-    CHAPTER 
saiy,  as   in  a  country  and  not  a  town  cause,  to  wnich  last       XXX. 
it  seems  this  order  is  also  applicable  in  point  of  "publication"^  ......li..^^-. 

within  one  week  from  the  filing  of  the  replication ;  and  if  such 
order  be  obtained  in  term  time,  then  such  commission  shall  be 
at  the  latest  returnable  on  the  first  return  of  the  following  term ; 
and  if  such  order  be  obtained  in  the  vacation,  then  such  com- 
miaadn  shall^  be  returnable  at  the  latest  on  the  last  return  of 
thefollowing  term ;  and  where  such  comnussion  is  returnable 
on  or  tbefore  the  first  letom  of*  the  following  term,  there  the 
pbintifir  shall  give  his  rules  to  produce  witnesses  and  pass 
publication  in  that  term,  and  shall  set  down  his  cause  to  be 
heaid'intfae  following  term;  and  where  such  commission 4s 
returnable  on  or  before  the  last  day  of  the  following  term,  there 
the  plaintiff  stdUl  give  his  rules  to  produce  witnesses  and  pass 
pnblicaition  in  the  next  term,  and  shall  set  down  his  cause  to  be 
neard  in  the  third  term ;  amd  if  the  plaintiff  shall  make  any 
defonlt  herein,  then,  upon  application  b]r  the  defendant,  upon 
motion  or  petition,  without  notice,  the  plaintiff's  bill  shall  stand 
dismissed  out  of  Court,  with  costs."  And  it  is  to  be  under- 
stood, .that  this  order  extends  to  publication  after  examination 
in  town  before  the  examiiier,  as  well  as  by  commission ;  which 
extension  foUows,  by  the  insertion  of  the  words  **  if  necessary" 
after  the  words  "  and  obtain  his  order  for  a  commission." 

If  a  subpoena  to  rejoin  be  sued  out  before  replication  filed,  it 
is  irr^iular,  and  the  plaintiff  liable  to  costs.    Bea.  Ord.  109. 
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Special. 

DiacoTery. 


Irregularity; 


(RAFTER  XXXI. 
Ikmumr, 

Whbh BTEft  way  growid  of  deHAuM  ii  iafmtmi  oa  the  biU  h 
•itiker  hma  taaMer  tontuneil  ia  it»  or  inm  defect  in  its 
or  »  tiM  ctoe  mado  b)r  Hi  Ikci  proper  mode  ef  defenee  is 
demurrer.    A  deftaner  is  a  deieinniit'B  allegilioiiy  ^hk3l^ 
Mitikig  the  meltem  of  iMt  Alleged  hy  tbe  bUl  l5  ¥e  tr«i,  A&mm 
tbat,  M  tfaef  u*  tkeiMB  eet  forth,  ihtvan  isMffieinit  fdr  ^m 
plaintiff  to  ptoeeed  iipott,  or  t9  obbge  the  defaiidant  to  dimwji ; 
or  thsrt^  for  eone  rnvmrn^  tpparent  en  te  §&ee  ti  the  biU,  er  .M- 
eauee  of  the  ebmeioD  of  toiiie  matter  irhkif  oagki  to  be  eaa* 
teiaedUkere^^  or  fw  wsnt  ctf  soide  circnrafltanoe  wlatth  ought  to 
be  atteadiBt  ttteiaon,  the  drfendaat  ongbt  net  to  be  aaiapoB<d 
to  aaswef*'    Redetd.  tr.  PL  107*    The  fniacipai  ^fsmnris  of  ds- 
HKfner  in  a  bill  for  Miff  aite^  tiMt  Ihe  subieet  of  the  nk  is  Bot 
wiliiiii  the  jariftitictioa  of  ^  Cknirt ;  tiiat  atne  dther  €o«rt  of 
•^ty  has  the  proper  jariidietimi.;  that  tbe  ^laaaUff  has  aaiae 
|Mraeaal  iaabiHJ^  to  sue ;  that  be  bna  ao  tide  or  ao  intowt  te 
instituting  a  sait  oa  the  subject  |  that  ha  has  n6  ngfat  to  tiall  oa 
liiei  defeadaat  6a  tha  sabjaot ;  that  Ale  defendtat  has  int  an  in- 
teiitttto  make  him.aneni^le  to  the  idaintiffj  that,  fivr  aoma 
reason  in  the  case,  plaintiff  is  not  entitled  to  the  relief  prayed ; 
confounding  distinct   subjects,  or   unnecessarily  multipfying 
suits.    Ibid,    A  demurrer  is  either  general,  to  the  whole  bill ; 
or  special^  where  the  particular  impenection  is  pointed  out.     In 
a  bill  for  ducovery  merely,  the  rounds  for  demurrer  are  :  that  a 
Court  of  Equity  has  not  jurisdiction  to  compel  discovery  in  the 
case  made ;  want  of  interest  in  plaintiff  to  entitle  him  to  the 
discovery  sought ;  or  that  plaintiff  has  even  no  right  to  inati- 
tttte  the  suit ;  or  that  theto  it  aot  aafficient  privity  of  title  be- 
tween the  parties  to  give  the  plaintiff  a  right  to  the  discovery 
required  from  defendant ;  or  that  the  discovery  is  not  material, 
though  obtained ;  or  that  defendant's  situation  renders  discovery 
improper  to  be  compelled.    Ibid.    Any  irre^laritv  also  in  a 
bill  of  any  sort  is  ground  of  demurrer.    Thus,  if  a  bill  is  brought 
contrary  to  the  usual  course  of  the  Court,  a  demurrer  will  hold. 
3  Atk.  809.    Bun.  56.    As  where  a  bill  seeks  to  vary  a  decree, 
and  yet  is  neither  a  bill  of  review,  nor  a  supplemental  bill  in 
nature  of  a  bill  of  review,  which  are  the  only  kinds  of  bills 
tfrhich  can  be  brought  to  affect  or  alter  a  decree,  unless  the  de- 
cree has  been  obtained  by  fraud.    1  Cha.  Ca.  44.    2  Freem. 
179.    3  Atk.  811.    Rep.  Temp.  Talb.  201.    Hind.  168.    And 
a  bill  of  review  is,  in  itself,  irregular,  and  contrary  to  the  course 


of  tlK  CoQit,  if  brought  kit  th*  psrpe«ft  tif  tifieclbg  a  decMe   CHAFTBB 
iriuch  has  never  been  enrtfUed;  (at  itush  dectreA  is  the  snbject  of      XXXI. 
u  rtkegringy  aot  of  a  bill  of  isetie# ;  and  if  a  snpptkniiental  bifl  •..^_ 
is  tmnefat  agaibit  a  pehton  not  a  party  tb  thd  oBginal  bill,  and 
ao  gooa  teason  is  snggested  wh^  he  eouM  nbt  be  made  a  party 
to  tte  original  bitt  bj  amendmeiit^  he  may  demtfr.    3  Atk.  817. 
And  irregubaritifi  in  edt  amended  bill,  may  also  be  taken  adTan^ 


flC  by  d^niter.  1  Atk*  291.  The  principal  ends  of  de^  Ends  of. 
ser  are :  to' avoid  a  diKbveiy  piejudieial  to  the  defendant; 
«r  to  cover  a  defecttire  title ;  6r  to  prevent  nnnecetfdarv  expense ; 
eAehHse  dfenrarrrai  am:  of  Htde  use;  as;  ^nenSAy,  if  a  demnr- 
ier  will  Imld,  iUe  Court  v^uU  not  give  relief»  though  the  de- 
findanft  ^hdM  answer  tim  bilL  IhiiL  A  demiiner  may  be  as  Partial. 
tia  a  part  of  the  bill  only,  and  a  pka  or  answer  put  in  to  the 
fltker  parts.  Senaxate  dtoitners  miy  be  put  in  for  distinct  Separate. 
caoaea*  But  a  aemuher  and  plea,  or  a  demurrer  and  answer, 
to  ibe  sanoe  part  of  the  bill,  axe  not  allowed ;  for  a  plea,  or  an* 
awer,  overrides  a  demuixer.    3  P.  Wm«  80.    2  Atk.  283. 

It  is  alwstys  presumed  ihsk  counsel  nuty  advise  upon  demur* 
rang  to  a  bill  or  not;  upon  sight  of  the  bill  only.  Eight  days,  Tiaie. 
Mrefore,  and  no  more,  are  geatraUy  allowed,  exclnsive  of  the 
day  of  appearance,  for  putting  in  a  demurrer  only  to  a  bill,  or, 
iij  -fitther  words,  a'  general  donurrer,  or  demurrer  to  the  whole 
faUl  j  for,  altiioUgh  a  denmrrer  must  be  signed  by  counsel,  yet 
never  being  on  oadi,  like  a  plea  or  answer,  (for  whi<rh,  it  is 
fleen;^at  orders  for  additional  time  may  be  obtained,)  no  ezten* 
sion  of  the  eight  days  is  granted,  ftnlete  en  very  special  grounds^ 
(10  YeK  447,)  for  filing  a  general  demurrer  to  tiie  whole  bill, 
nenoe  die  importance  M  losing  wi  time  in  obtaining  counseFs 
opinion,  if  a  demurrer  be  coatemplaled,  in  order  to  avoid  liabi« 
hty  to  attachment ;  yet  the  demurrer  may  be  filed  after  the 
eight  days,  if  an  attadiment  be  not  actually  issued.  3  Bro. 
C.  C.  872.  Therefne,  defendant  mdy  wait  until  the  plaintiff's 
Glerk  in  Court  calls  upon  him  for  his  answer,  and  then  file  the 
demurrer  imtmediatdy  if  he  has  it  prepared  and  ready.  Neither 
dumld  tiie  usual  orders  for  time  "  to  plead,  answer  or  demur, 
tart  demurring  alon^,^'  be  applied  for,  until  the  defendant  is  sa- 
tiafted  tiiat  a  general  demurrer  (that  is,  a  demurrer  to  the  whole 
of  te  1n]|)will  not  lie ;  as,  after  such  an  order,  a  demurrer 
alone  cannot  be  filed ;  for  if  filed,  either  alone,  or  even  with  an 
answer,  it  would,  in  the  former  casie,  be  ordered  to  be  taken  off 
the  file,  and,  in  the  latter,  the  answer  with  it,  for  irregularity. 
Mewl.  113.  1  Swanst.  185»  18  Ves.  297.  But  where  a  de-  Demurrer 
mnrrer  and  answer  were  filed,  and  the  plaintiff  took  an  office  ^^  answer. 
copy,  and  then  obtained  an  order  for  a  messenger  before  the 
demurrer  and  ansveer  were  taken  off  the  file,  that  order  was  dis- 
cfaargied  with  costsi;  I  Swanst.  189.  And  on  motion,  supported  Denrarrer. 
by  an  affidavit  as  to  the  cause  of  the  delay,  a  demurrer  has  been 
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CHAPTBB   attowed  to  be  filed  after  an  attachment   with  pioclamatioiiis. 
XXXI.       Wy«  Pni«  Reg*  163.    A  defendant  having  filed  a  denaxner, 
may,  nererthefoss,  at  dor,  on  the  hearing,  assign  anotAcr  cause-of 


After  atudi'    demurrer  besides  that  in  the  demnrrer  filed ;  'iviiich,  if  allofwed, 

Semorrer  at    ^  ^^^  '^^^  P?  ^^  ^^^^  ^^  ^®  demurrer  on  record  if  over- 
bar,  ruled.    Ibid,    iut,  in  other  cases,  if  a  demurrer  be  ovemiled 
Costs.             on  argument,  the  defendant  pays  5^  to  the  plaintiff.     When  a 
demurrer  is  allowed,  the  plaintiff  pays  5i.  to  tiie  defendant. 
Bill  oat  of       Newl.  115.    The  bill  is  then,  if  the  demurrer  is  to  the  whole 
Court.            ^£  '^^  ^^^  ^£>  Qfyjjjf^ .  to  avoid  which  result,  the  Court  has  some- 
times, instead  of  deciding  upon  the  demuner,  given  the  plaintiff 
Withdnwing  leave  to  amend  his  bill,  paying  the  defendant  his  costs.     And 
emqrrer.        •£  ^gf^Q^iju^t  thinks  the  demurrer  cannot  be  supported,  he  may 
Less  extend-    withdraw  it,  on  payment  of  costs  to  be  taxed.    A  lets  extemded 
^'  demurrer  also  may,  with  leave  of  the  Court,  be  put. in,  wlwre  a 
general  demurrer  to  the  whole  bill  has  been  ovenuled.    Ibid* 
and  116.    Where  a  bill  is  for  a  sum  beneath  the  dignity  of  the 
Court,  or  otherwise  of  a  trifling  description,  it  is  more  nsnally 
Dismission,      dismissed  on  motion  than  demurred  to.    Redesd.  Tr.  PI. 
Proceeding  As  to  the  manner  of  proceeding  on  demurrers,  when  advised, 
on  demurrers,  drawn,  or  at  least  signed  by  counsel,  and  transcribed  on  parch- 
ment, not  omitting  the  counsel's  name,  as  in  an  answer,  but 
without  the  oath  or  signature  of  defendant,  they  are  then  to  be 
filed,  in  dtte  time,  by  delivering  the  demurrer  to  the  CleriL  in 
Court  for  that  purpose,  who  enters  it  with  the  Registrar  vritliin 
eight  days  from  the  filing,  but  without  a  deposit  as  on  excep- 
tions :  if  not  so  entered,  the  demurrer  is  disallowed  of  course, 
and  the  plaintiff  may  take  out  {Hrocess  for  40s.'  costs,  and  to  put 
in  a  better  answer.    Newl.  114.    The  demurrer  being  regularly 
entered  with  the  Registrar,  either  side  may,  on  petition  to  th« 
Lord  Chancellor,  (for  the  manner  of  conducting  which,  see  Pe- 
tition, Ch.  L  VI,  in  eiceptions  to  repirrt, )  obtain  an  order  for  setting 
it  down  to  be  heard,  and  the  Registrar  will,  as  in  case  of  except 
tions,  set  it  down  for  argument  in  the  Chancellor's  paper,  but 
the  order  must  be  brought  to  the  Registrar  at  least  two  days 
before  the  day  appointed  for  the  hearing ;  and  if  it  be  wished  to 
be  in  fact  heara  before  the  Lord  Chancellor  himself,  and  not 
before  the  Vice  Chancellor,  the  same  proceeding  must  be  taken 
as  mentioned  in  case  of  exceptions.    The  order  must  be  driLvmk 
up,  and,  in  all  respects,  used  as  that  on  exceptions,  served/ &c,, 
and  an  affidavit  of  the  service  made  and  filed ;  and  the  service 
(on  the  opposite  Clerk-  in  Court)  ought  to  be  two  days  befiare 
the  hearing.    A  few  days  before  the  day  on  which  the  demurrer 
is  to  come  on  for  hearing,  (that  being  watched  for  in  the  Regii- 
trar's  book,)  the  like  copies  must  be  left  for  the  Lord  Chancellor, 
as  in  case  of  exceptions,  with  the  like  fee  of  5s.,  but,  as  in 
ot^  cases,  if  left  with  the  Secretary,  with  the  petition,  it  will 
reach  him ;  and  then,  perhaps,  the  fee  need  not  be  paid  until 
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tlie  demiiner  has  been  disposed  of;  when  the  Lord  Chlmcellor's    CHAPTBB 
gentl^nan  will,  in  all  probability,  not  forget  to  apply  for  it,       %XX1, 
For  the  hearing  or  ailment,  counsel  (whether  one  or  more)  are   -— — 
to  he  furnished  with  briefs,  consisting  of  the  pl^iadings  briefed,' 
and  such  observations  as  may  be  thought  expedient.    Regn- 
larlj,  or  unless  where  the  solicitors  on  each  side  depend,  hb 
their  mutual  honour  and  punctuality,  a  subpcBtta  to  hearjudgmmt 
on  the  demurrer  must  be  issued,  (on  the  usual  procipe  or  note;) 
and  served  ;  and  by  Order  XX.  (ApHl,  1828,)  "  service  on  the  New  Order. 
Clerk  in  Ccurt,  of  any  subpoena  to  rejoin,  or  to  answer  an 
amended  bill,  or  to  hear  judgment,  shall  be  deemed  good  service." 
An  affidavit  of  this  service  is  to  be  taade  and  filed,  and  the 
oSke  copy,  with  office  copies  of  all  thepleadines,  and  all  other 
necessary  papers,  should  be  in  Court  on  each  side.    When  the 
demurrer  comes  on,  if  the  plaintiff  was  the  party  setting  down 
the  demurrer,  and  has  not  the  affidavit  of  service  of  the  order 
fiir  setting  it  .down,  and  the  defendslnt  do  not  appear  in  support 
of  the  demuner;  the  cause  may  be  struck  out  of  the  paper ;  but 
producing  such  affidavit,  the  Court,  though  it  would  not  imme- 
diately overrule  the  demurrer,  would  hear  the  plaintiff  in  the 
defendant's  absence.     1  Swanst.  552.    A  demurrer  struck  out 
fat  want  of  appearance,  cannot  be  set  down  again  without  an 
order,  on  motion  or  petition.    4  Madd.  403.    If  a  demurrer  be 
overruled,  the  order  will  be  drawn  up  hj  the  plaintiff's  solicitor ; 
and  the  costs  sometimes  have  been  ^ven,  though  not  applied 
for  until  after  the  hearing.    1  Mad.  Kep.  32.    Such  costs  re- 
coverable by  subpoena  as  in  other  cases.    If  a  demurrer  is  al- 
lowed, the  defendant,  after  having  received  his  costs,  may  move 
that  the  bill  be  disnussed,  with  costs  to  be  taxed.    Harr.  216. 
Sometimes,  after  a  bill  has  been  dismissed  by  order,  it  has  been 
set  on  foot  again.    11  Ves.  72.    On  the  subject  of  the  costs,  cpsts. 
however,  it  is  necessary  to  state  the  two  new  Orders,  XXXI.  and  New  Older*. 
XXXII.,  of  April,  1828  ;  the  first  of  which  enacts,  **  that  upon 
the  allowance  of  any  plea  or  demurrer,  the  plaintiff  or  plaintifls 
shall  pay  to  the  defenoant  or  defendants  the  taxed  costs  thereof ; 
and  when  such  [plea  or]  demurrer  is  to  the  whole  bill,  then  the 
further  taxed  costs  of  the  suit  also,  unless  the  Court  shall  think 
fit  to  make  other  order  to  the  contrary ;"  and  the  latter  of  the 
said  orders  directs,  "  that  upon  the  overruling  of  any  [plea  orl 
demurrer,  the  defendant  or  defendants  shall  pay  to  the  plaintiff 
or  plaintiffs  the  taxed  costs  occasioned  thereby,  unless  the  Court 
shall  make  other  order  to  the  contrary.''    A  demurrer  set  down 
for  argument  being  submitted  to,  and  the  bill  amended,  5/.  costs 
were  allowed.    Harr.    And  where  a  demurrer  leaves  any  part 
of  a  bill  untouched,  the  whole  may  be  amended,  notwithstanoing 
the  allowance  of  the  demurrer,    if  the  defendant  put  in  a  de- 
muner which  is  sumrehended  will  hold  good,  it  is  uie  best  way 
for  the  plaintiff,  if  ne  has  a  mind  to  drop  proceedings,  to  move 
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CHAmB    imi  obtaiii  an  order  to  dinuii  liis  UH  with  costt  to  be  taxed^ 

wUdi  ooiti  being  Mid  to  the  pfadntiff;  diere  is  an  end  of  tiie 

-  eott.    But  if  the  \lma6ff  concshre  tiiat  he  stiU  has  equity  on 

hii  ride,  and  inteadt  to  pneeed,  he  ma^^  tcjj^y  to  the  Conrc, 

eiUier  by  motion  or  petition,  to  amend  Ins  biu,  on  payment  of 

M(«  coati  I  but  lids  misit  be  done  before  the  detbcnrer  ia  aeft 

domi  to  be  atgoed ;  otbenriae  he  most  pay  to  the  defiBodant 

his  cottt  ef  semne  down  the  demurer,  and  20t.  beaidea,  b&» 

fine  he  can  amend ;  and  if  argued  and  allowed,  tbea  aee  as 

to  cotttt  under  Order  XXXI.  mte.    When  a  demntrer  ia  dia- 

allowed,  die  ^hantHT  li  entitled  to  an  attapchment  fdr  want  oi 

answer,  if  not  immediately  pat  in,  or  an  order  tm  time  obtained. 

Hind.  313.    If  there  be  a  demtmer  and  answer,  after  the  de- 

mmrer  is  overraled,  exceptions  must  be  titen  to  die  aneieer. 

8b  if  there  be  a  demurter  and  plea,  upon  ovemding  die  demorrer, 

exceptions  must  be  filed  to  me  plea  if  ordered  to  stand  for  an 

toswer.    In  some  very  rare  instances,  the  Court  otders  no  costs 

upon  allowing  or  overruling  a  demurrer.    [But  see  the  **  New 

Orders"  nipm.]    If  a  demurrer  and  an  answer  be  put  in,  tiie 

answer  cannot  be  proceeded  on  until  die  demurrer  has  been 

argued.    Ibid, 
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JPuus   are  special  matter,  pleaded  by  itm  defendant  to  &  bifi  Natore. 
OB  uliich  an  objectioa  k  not  appaerent,  w  aa  to  admit  of  a  de^ 
flKBsrer ;  and  it  tiMWf  and  relies  tiJxMi  fa«t9  aet  forth  by  it,  as 
GMWe  wky  the  phfsntiff  should  not  obtain  ^  veHef  asked,  and 
is  in  bar  to  soiy  relief  or  discovery  aenght  by  the  bill.    It  is 
aiWhing'  more  than  a  special  answer,  showtnjpf  or  vdying  upon 
one  or  more  thinge,  as  a  cause  why  Ihe  suit  sliovld  dther  be 
^Mdaaed  or  barred«    Redesd.Tr.  PL    Pleas  are  generally  eon-  Three  kinds. 
lidered  as  of  three  kinds :  to  the  inrisdidSon  of  the  Court ;  to  the 
wrson  of  the  pladntiff'  or  defendant ;  in  bar  of  the  suit.    iMd, 
Though  the  subject  of  a  suit  may  be  tdthin  the  jurisdiction  of  a 
Goort  of  Equihf,  jet,  if  the  Court  of  Chaneery  is  not  the  proper 
jwiadiction,  the  defendant  may  plead  the  matter  which  deprives 
the  Court  of  jurisdiction.    Harr.  219.    Pleu  to  the  disability 
«l  the  person  are,  outlawry,  eicommvAication,  attainder,  &c. 
fBnd.  214.    Pleas  in  bar  are  nearly  of  a  similar  description  to 
ike  grounds  of  demurrer.     Harr.  221.    As  on  demurrer,  so  Eight  days. 
the  regular  Hme  for  putting  in  a  plea  is  eight  days  from  the  ap- 
■eaiaaoe ;  but  if  on  oath,  and  if  the  defendant's  place  of  resi-  Od  oath. 
•enee  entitle  him  to  ihe  time  of  a  country  cause,  he  may  have  Time, 
a  dbnmiission  of  course,  wifh  the  same  time  to  return  it  as  in  the 
eae  of  an  answer  ;  and  if  the  usual  order  fcir  time  to  pfead,  an- 
•#er,  or  demur,  or  to  answer  only,  has  been  obtsmied,  ihe  de« 
tedant  moY  put  in  a  plea  to  the  whole  Mil  under  such  order« 
1  Bro.  C*  C.  56.    And  it  may  be  stated,  that  the  same  rules  Signature, 
aa  relate  to  answers  apdk  also  to  {deas,  respecting  orders  for  &c* 
tine,  signature,  naming  cTommissioners,  and  executmg  the  com- 
mission.   Newl.  117.    And  if  a  plea  be  taken  by  commission 
without  oath,  the  irregularity  is  not  waived  bv  plaintiff  tailing  a 
step  in  the  cause,  but  the  plea  may  stiU  be  taken  off  the  file.    2 
Ves.  and  Bea.  357.    A  matter  insisted  on  by  way  of  answer.  Benefit,  &c. 
and  not  formally,  as  a  plea,  the  defendant  will  be  allovred  the 
same  benefit  of  it  (suppose  the  statute  of  limitations)  as  if 
{leaded.    2  P.  Wms.  145.    A  plea  is  not  a  proper  mode  of  de- 
MBoe  unless  reducible  to  a  single  point.    Hair.  218.    Only 
pleas  in  bar  of  matten  in  pais,  [viz.  such  as  a  stated  account ; 
or,  an  award  ;  or,  a  release  ;  or,  a  will  or  conveyance ;  or  any 
statute  which  may  be  a  bar  to  the  plaintiff's  demand,]  and  not 
pleas  to  the  jurisdiction,  or  to  the  person,  or  in  bar  ot  matter  of 
rmord,  «e  required  to  be.  put  in  on  oath.    Redesd.  Tr.  PI.    If 
a  plea  be,  on  argument,  deemed  defective  in  point  of  form  or  Defeetive. 
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sttbstancei  and  therefore  disallowed,  yet,  either  the  benefit  cf  it 
may  be  taved  to  the  hearing  of  the  cause  ;  or,  it  may  be  ordered 
to  ttandfor  an  antioer.    Ibid.    And  if  the  benefit  be  saved,  it  is 
considered  as  a  defence,  if  not  avoided  afterwards  by  the  plain^ 
tiff.    6  Ves.  18.    If  it  be  ordered  to  stand  for  an  answer,  it  is 
considered  either  as  not  a  full  defence,  or  informal  by  way  of 
plea,  or  not  properly  supported  b}r  the  answer,  and  therefore 
doubtful ;  but  is  allowed  as  a  sufficient  answer  to  so  much  ofirthe 
bill  as  it  covers  ;*  unless  by  the  order,  oh  which  it  stands  for  an 
answer,  liberty  is  ^ven  to  the  plaintiff  to  except.  '  2  Atk.  241. 
If  a  plea  state  nothmg  which  can  be  a  defence,  it  is  merely  over- 
rulea. .  Ibid.    And  if  a  plea, be  accompanied  by  an  answer,  and 
ordered  to  stand  for  ka  answer,  without  liberty  toei^rept,  still  the 
plaintiff  may  except  to  the  answer  in  respect  to. those  parts  oiot 
covered  by  the  plea.    Mos.  74.    And  where  the  plea  is  accom- 
panied by  an  answer,  the  answer  may  be  read  at  tne  hearioe^,  to 
counterprove  the  plea.    Ibid.  243.    If  a  plea  be  ovemileS,  or 
ordered  to  stand  for  an  answer,  with  liberty  to  except,  the  de- 
fendant pays  the  plaintiff  52.,  for  which  the  usual  process  may 
be  taken  out ;  but  in  case  of  the  benefit  being  taved  till  the  hear- 
ing, no  costs  are  paid,  unless  expressly  ordered.    Newl.  122.  ; 

In  connexion  with  the  costs,  however,  must  be  statadfthe 
befoiementionedNew  Orders,  (April,  1828,  )XXX I  and  XXXII, 
the  first  of  which  directs  "  that  upon  the  allowance  of  any  ^ea 
or  demurrer,  the  plaintiff  or  plaintiffs  shall  pay  to  the  defendant 
or  defendants  the  taxed  costs  thereof ;  and  when  such  plea  or 
demurrer  is  to  the  whole. bill,  then  the  further  taxed  costs  of 
the  suit  also  ;  unless  in  the  case  of  a  plea  the  plsdnCifib  shall 
undcartaJLe  to  reply  thereto,  and  then  the  costs  shall  be  reserved, 
or  unless  the  Court  shall  think  fit  to  make  other  ortler  to  the 
.contrary  -,"  and  the  last  of  such  Orders  directs,  "  th^tiqpon  the 
overruling  of  any  plea  or  demurrer,  the  defendant  or  defendants 
shall  pay  to  the  plaintiff  or  plaintiffs  the  taxed  costs  occasioned 
thereby,  unless  the  Court  shall  make  other  order  to  Uie  con- 
trary/' . 
.  If  a  plea  cover  too  much  (as,  bill  being  to  discovery  only, 
and  the  plea  to  discovery  and  relief)  it  is  overruled.  1  Ves.  & 
Bea.  227. 

Pleas  of  outlawry ;  or  of  excommunication ;  or  of  former 
'.decree  ;  or  of  another  suit  depending  for  the  same  matter ;  are 
Jiot  unusually  argued;  but  pleaded  sk6  tigillo,  and,  as  to  the  two 
•first,  their  truth  not  disputed,  and  reference  to  the  Master  ordraed 
as  to  the  truth  of  the  two  last,  Redesd.  305 ;  such  reference 
to  be  within  a  month,  or  the  bill  dismissed.  2  Ves.  J.  672. 
And  the  Master  reporting  the  fact  true,  the  bill  stands  dis- 
missed, unless  the  Court  otherwise  order ;  plaintiff  paying 
also  5/.  to  the  defendant.  But  the  plaintiff  may  except  to  the 
report. 
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A  plea  may  be  bad  in  part  and  not  in  the  whole,  and  the    CHAPTER 
Court  will  allow  so  much  as  is  properly  applicable.  1  Atk.  528.      xxxil 
Generally,  a  double  plea,  viz.  two  defences  offered,  is  bad  * 

fbr  duplicity  ;  but,  upder  circumstances,  on  application,  leave  is  PartJaUj  bad 
given  to  file  a  double  plea.     1  Bro.  C.  C.  404.    4  Madd.  241.  Double  pica.' 

The  defendant  filing  his  plea  within  the  required  time  with  FiliDg,  &c 
liis  Clerk  in  Court,  the  latter,  as  in  a  demurrer,  enters  it  with 
the  Registrar  within  the  eight  days  afterwards ;  otherwise  it  will 
be  ovemiled,  with  5L  costs,  and  defendant  to  put  in  a  better 
answer,  as  in  demurrer ;  the  course  in  which  is  to  be  followed 
with  regard  to  pieas,  mutatis  mutandis ;  and  the  same  mode  of 
prniaiing  for  the  argument,  by  briefs  to  .counsel,  &c.  &c. 

If  a  phsa  be  set  down,  and  plaintiff  decline  to  argue  it,  but  Validity 
desire  leave  to  amend  his  bill,  the  validity  of  the  plea  is  admit-  "(loutted. 
ted,  and  5/.  costs  to  be  paid.    3  Mad.  183. 

If  oh  aigument  the  plea  be  allowed,  and  even  be  not  defective-  ^1^  aIlow«d, 
in  point  of  form,  &c.,  yet  if  the  plaintiff  deems  it  not  true  in  ^^^  "^ 
point  of  fact,  issue  may  be  taken  upon  it,  and  defendant  must  ymqI 
go  into  pjroof,  as  in  the  case  of  an  answer ;  and  failing  in  his, 
proof  at  the  hearing  of  the  cause,  so  that  the  plea  be  held  no 
bar,  the  plaintiff  in  such  case  does  not  lose  the  benefit  of  tiie 
discovery  sought  by  his  bill,  and  the  Court  will  order  the 
defendant  to  be  examined  upon  interrogatories,  to  supply  the 
defect ;  otherwise  the  suit  is  barred  to  ue  extent  of  the  plea. 
Redesd.  supra. 

A  plea,  if  replied  to  before  argument,  is  thereby  admitted  to  Replied  to. 
beeood.    Newt.  121.. 

A  defendant  may  withdraw^ hia  plea,  and  plead  de  novo,  by.  Witbdnwn. 
leave  of  the  Court,  if  within  a  short  period.  .  2  Ves.  J.  87. 

A  plea  may  be  referred  for  impertinence,  but  if  afterwards  set  -gLeterr^ 
down  fbr  argument,  the  reference  is  waived.  1  Cox,  412.    And 
a  plea  may  be  amended  by  leave  of  the  Court,  in  case  of  a  slip  Amended, 
or  mistake  merely,  the  material  ground  of  defence  being  good  ; 
but  within  a  limited  time.    2  Ves.  &  Bea.  156.    2  Yes.  J.  85« 
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jurat  should  always  be  on  the  right  hand  side  at  the  foot  of  the 
affidavit,  and  tlie  deponent's  signature  at  the  left.  And  in  cases 
of  affidavits  made  by  illiterate  persons  who  can  neither  write 
nor  read,  and  who .  therefore  make  their  mark  instead  of  (in 
general)  signing  their  names,  their  affidavit,  more  especially  smd 
carefully,.  diouTd  be  read  over  to  them,  so  that  they  may  fully 
understand  and  approve  it,  which  should  also  be  noticed  in  the 
jurat,  to  the  effect  of  its  ''  having  been  first  read  over  to  the  said 
deponent  A.  B.,  who  declared  he  perfectly  understood  and 
approved  the  same,  and  appeared  so  to  do.*' 

In  an  affidavit,  the  not  swearing  expressly  to  words  spoken, 
but  adding  "  or  to  that  efiect,"  is  an  allowable  and  proper 
caution.  2  Atk.  60.  But  every  affidavit  of  the  service  of 
process,  or  of  an  order,  should  not  only  be  true,  but  to  be  of 
use,  should  also  fiilly  iptove  a  good  service.  Wy.  Pra.  Reg.  8. 
Therefore  if  the  plaintiff's  name,  the  Court,  the  return  of  the 
subpoena;  the  manner  of  service,  or  any  thing  material,  be 
omitted  in  the  affidavit,  no  attachment  must  issue  upon  it  for 
rum  appearanee,  and  so  of  the  service  of  other  process,  and  of 
orders,  &c. ;  for  until  a  due  service  be  shown,  no  contempt 
appears  to  the  Court.  Harr.  399.  And  in  an  affidavit  of 
service  of  notice,  it  is  not  enough  to  say  that  notice  was  given, 
or  the  copy  delivered  to  the  party's  Clerk  in  Court,  but  his 
name  must  also  be  mentioned,  that  it  may  appear  with  cer- 
tainty ;  and  it  must  say  "  notice  in  writing,*'  or  words  to  that 
effect.  And  if  he  who  serves  the  notice  does  not  know  that  the 
person  on  whom  it  is  served  is  the  party's  Clerk  in  Court,  he 
must  say  "  as  he  is  credibly  informea  and  verily  believes,"  first 
taking  care  to  obtain  such  information.  But'  when  a  notice  is 
left  at  the  Clerk  in  Court's  seat  with  his  clerk  or  agent,  the 
name  of  such  clerk  or  agent  need  not  be  mentions*  Qk. 
Whether  the  affidavit  must  state  positively  that  the  person  acts 
as  Clerk  in  Court,  or  whether  upon  information  and  belief  is 
sufficient?    JMd.  and  Oxd.  Cha.  15. 18.  92. 

An  affidavit  of  several  persons,  by  the  manner  of  wording  it, 
ma^r  be  made  either  joint  and  several,  or  joint,  or  several.  Affi- 
davits taken  before  a  person  who  was  a  nUeitor  in  the  cause 
cannot  be  read.  3  Atk.  83.818.  On  contradietory  affidavits 
of  the  same  person,  personal  examination  is  required  in  Court. 
Harr.  401.  Affidavits  made  in  one  cause,  if  to  ground  sm  order, 
cannot  be  read  in  another  cause.  Dick.  150.  Affidavits  taken 
in  Ireland,  and  before  a  Baron  of  the  Exchequer  in  Scotland, 
or  taken  in  Holland,  (Qu»  in  other  foreign  parts  also  ?)  sworn' 
before  a  notary,  and  witnessed  by  a  proper  ma^strate,  haVe 
been  received.  Dick.  90. 150.  1  Ja.  and  Wa.  296.  Also  on 
the  certificate  of  the  Clerk  of  the  Circuit  in  North  Ameriea; 
certified  by  the  Secretary  of  StaU  th^re,  an  affidaflit  has  beev 
held  sufficient ;  otherwise,  if  not  so  certified.  1  Ja.  a&d  Wa. 
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180.    No  affidavit  will  be  permitted  to  be  read  at  the  hearing  of   CHAPTER 
a  anue,  though  it  may  be  lued  upoo  moti4nu,    Harr.  400.  XXXIV. 

Affidavits  aie^ied  with  the  Registrar  of  Affidavits,  in  the  — ^— — — » 
Affidavit  Office  in  Symood's  Inn.   And  no  affidavit  which  is  to  p^{^°^' 
be  produced  and  used  in  Ccurt,  will  be  allowed  to  be  so  used,       "^^' 
or  otherwise  acted  upon,  until  filed.    The  office  copy,  and  not 
the  original,  is  what  the  Court  regards.    But  affidavits  required 
bj  the  Master,  in  proceedings  before  him,  need  not  be  so  filed  ; 
but,  being  sworn  before  him,  are  then  left  in  his  office,  whence 
copies  are  taken  by  any  parties  required,  or  needing,  to  take 
such  co{nes.    Where  the  Court  directs  that  affidavits  shall  be 
filed  on  both  sides  within  a  certain  limited  time,  and  some  of 
die  affidavits  on  one  side  happen  not  to  be  filed  on  that  day,  it 
is  the  established  nde  of  the  Court  not  to  enlarge  the  order 
farther,  that  the  other  side  may  be  required  to  give  an  answer  to 
those  affidavits  ;  for  the  neglecting  party  is  concluded.    Harr. 
401. 

In  some  matters,  wherein  time  is  of  iillportance,  much  time  Saving  time, 
is  saved,  (in  obtaining  office  C(^ies  of  affidavits  wanted  to  be 
acted  upon,)  by  the  solicitor's  making,  and  taking  with  him  to 
the  afi^vit  office,  such  copies  as  he  wants  when  he  files  the 
originals ;  as  the  Registrar  or  Clerk  of  the  office  will  examine 
such  copies  with  the  solicitor,  and  stamp  them  with  the  office 
seal,  thereby  making  them  office  copies  immediately,  which  will 
be  (bund  of  the  utmost  convenience,  not  to  say  importance,  in 
many  pressing  cases  where  there  is  scarcely  time,  otherwise,  to 
obtain  an  office  copy  before  it  is  wanted  in  Court.  In  injunc-  Injnnction. 
tion  matters  especially,  and  others,  where  the  applications  to  the 
Court  follow  each  other  in  quick  succession,  and  wherein  nume- 
rous affidavits  are  filed  on  either  side,  this  is  useful  to  be  remem- 
bered ;  and  it  would  add  to  its  utility,  if  directions  were  left  at 
the  affidavit  o6Bce  to  prepare  and  forward  to  the  solicitor,  office 
copies  of  all  the  opponent's  affidavits  as  soon  as  filed ;  or  soxe- 
times  to  send  notice  of  such  being  filed,  to  affi)rd  an  opportunity 
of. attending  at  the  affidavit  office,  and  perusing  them  there  in 
order  to  be  apprised  thus  early  of  their  contents,  or,  sometimes,  to 
judee  of  the  necessity  of  taking  office  copies  at  all.  In  matters  of  Exhibits, 
evi&nce  it'is  often,  and  perhaps  generally,  best,  to  copy  extracts, ' 
&c.  upon  the  paper  intended  to  contain  the  affidavit,  rather  than 
to  have  such  extract  on  a  separate  paper  as  an  exhibit,  for  which 
exhibit  an  additional  fee  would  be  to  be  paid  on  swearing  the 
a6&iavit. 
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NataK.  Thsss  are  interlocutory  proceedings,  which,  early  in  the  com- 

mencement and  during  the  progress  of  a  suit,  are  necessary  t^ 
be  resorted  to,  in  applications  to  the  Court  to  interfere  in  a  gieal 
variety  of  cases,  before  the  question  between  the  parties  is  brou^^ 
to  a  hearing  at  its  regular  period.  A  motion  is  an  application,  on 
tenus,  by  counsel,  to  the  uourt,  for  some  specific  omer,  grounided 
upon  the  circumstances  which  form  the  subject  of  sudi  applica- 
tion. But  it  seems  that  motions,  which  have  mr  their  obj^  to  give 
e&ct  to  special  orders,  or  to  decrees,  should  be  confined  to  those 
cases  where  the  order,  which  the  motion  seeks,  arises  out  of 
recent  proceedings,  an4  about  which  there  is  no  doubt ;  for  the 
adverse  par^  knows  nothing  but  by  the  notice  of  motion  served 
on  him,  which  does  not  (lue  a  special  oetition,  with  a  copy  of 
which  he  is  always  to  be  served,)  set  fortn  all  the  circumstances 
connected  with  the  application,  but  contains  onl^  the  name  of 
the  cause  and  the  immediate  object  of  the  application.   Motions 

Kindt.  are  of  two  kinds ;  motions  rf  course,  which  are  made  without 

notice  of  it,  required  to  be  given  to  the  opposite  party,  uid 
tpeeitU  motions,  which  a^e  only  allowed  to  oe  made  upon  such 

Of  conrw.  notice  previoud.y  given.  Motions  rf  course  are  for  such  matters 
as,  by  the  rules  of  the  Court,  are  granted  upon  being  asked  for, 
and  not  allowed  to  be  opposed.  The  occosions  for  these  motions 
will  be  noticed  as  they  occur  in  any  proceeding ;  but  a  few  m^y 
be  here  instanced ;  as,  the  ordinary  motions  for  time  to  answer; 
to  amend  bill  before  replicUition ;  to  refer  bill  for  scandal,  &Co 
or  an  answer,  for  that,  or  for  insufficiency,  or  impertiaenoe ; 
for  commissions  to  take  answer ;  for  the  mfferent  piooessos  fi 
contempt,  and  other  matters,  which,  by  the  ordinary  coiuse  of 
the  Court,  are  allowed,  as  necessary  to  the  attainment  of  the  cods 
of  j  ustice.  The  manner  of  conducting  a  common  motion,  or  motion 
o(  course,  is  to  give  the  junior  counsel  a  short  brief,  usually  termed 
a  motion  paper,*  consisting  either  of  the  whole  title  of  the  cause, 
if  not  a  long  title,  and  so  comprising  the  names  of  all  the  par- 
ties ;  or  else,  where  the  title  of  the  cause  runs  lone  from  the 
numerousness  of  the  parties,  then,  naming  only  the  first  of  the 
plaintiffis,  and  also  that  plaintiff  for  whom  the  application  is 
made,  (if  for  a  plaintiff,)  adding  "  and  others  ;**  or  if  the  appfi- 
cant  be  not  one  of  the  plaintins,  but  as  defendant,  then  the 
first  plaintiff  o^y  need  be  named,  with  the  addition  of  "  and 
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ai&m"  as  before ;  aod  so  as  to  defendanU  if  numennu,  an^   CUAPTXR 
the  same/ if  the  applicant  be  Qot  either  a  phuiitiff^or  deteiidant.      3(^xxv« 

If  the  application  be  on  hehalf  of  a  defenaant,  the  mode  is  the  * 

samei  with  the  necessary  change  of  names.    But  in  all  cases 

the  names  of  the  parties  applying  must  appear  ^when  parties  to 

the  suit)  in  the  title  of  the  cause,  in  the  insiae  of  the  motion 

paper,  or  (as  it  is  indorsed)  "  brief;"  on  the  indorsement  of  it 

also,  the  same  must  appear ;  and  both  are  for  the  information  olt 

the  Registrar  in  drawmg  up  the  order.    The  inside  contents  of  91 

motion  paper,  and  the  mode  of  indorsemettt,  will  be  seen  from 

some  speomens  in  vol.  ii.    When  the  motion  has  been  nuid^ 

in  Court,  and  the  order  granted,  and  minuted  by  the  Eeeistrar 

m  his  book,  the  motion  paper,  or  brief,  is  to  be  received  back 

from  counsel,  signed  by  him  with  the  date,  and  taken  to  tfa^ 

Registrar  OfBce,  to  the  seat  of  that  Kc|;istrar  who  attended  th^ 

Court,  in  order  to  be  drawn  up,  the  mode  of  proceeding  in 

doing  which  will  be  seen  under  the  title  Orders,  Ch.  XXXvII. 

It  may  be  observed,  however,  that  some  of  tiiese  matters  n^ 

notbeoctuaUi/  mov^,  (such  as  for  tini^  to  answer,  and  others  of 

similar  nature,)  but  it  is  sufficient  for'  the  solicitor  to  hand  th9 

motion  paper  to  the  Registrar's  clerk  at  his  seat  in  the  office^ 

But  for  other  purposes,  though  scatters,  of  course,  the  Registrar 

niaj  think  it  necessary,  they  shouU  **  he  vumed,*^  i.  e.  that  coun- 

lel  must  mention  the  matter  in  Court,  and  hand  the  brief  to  him 

t^,  as  above..    Orders  made  upon  motions  of  coi^se  may  be 

set  aside,  if  made  upon  a  fabe  sij^estion,    Newl.  145.    The 

Afigviiion  is,  the  occaswn  of  the  motion,  as  su^ested  (or  stated) 

OQ  the  indorsement  of  tbe  brief  or  motion  p^per.    Motions  ^ 

courte  are  made  on  any  day  at  the  rising  of  the  Court.    Some 

motions  (either  when  one  solicitor  is  concerned  for  all  sides,  or 

when  parties  are  amicable,  or  otherwise  concurring,)  are  consented, 

to,  and  the  orders  thereon  termed  consent  or^s,  and  the  briefs  Consent. 

given  to  counsel,  instructing  them  to  consent  to  the  application, 

termed  consent  briefs.    The  consent  brief  should  express  partis. 

cnlarly  for  what  party,  and  to  what  ex^ent^  the  consent  is  to  be 

given;  and  it  must  be  left  with  the  Eeeistrar  along  with  the 

motion  paper  to  draw  up  the  order.    These  co^nsents,  where 

practicable,  aire  generally  resorted  to,  to  save  time  and  enense. 

But  where  an  infant  is  a  party,  either  he  must  be  the  applicant.  Infant. 

or  else  his  counsel  must  "  appear  and  not  om>ose,''|  and  then 

t^  Court  will  order.    For  ai^  infant  cannot^  that  is,  is  not  sux-* 

fered,  to  consent  to  anything. 

Special  motions  are  those  which,  having  ibr  thejir  object  some  Special  mo- 
application^  which,  by  the  niles  of  the  Coi^rt^  ti^e  adverse  party  tiont. 
may  oppose,  can  therefore  only  be  made  after  notice  in  wnting^ 
served  upon  that  partjr^  who  has  theretiy  an.  opportiinity  of  ap^ 
peariag  and  oppo^ng  it.  These  motions  can  only  be  i^e  oh 
^e  4^yx  ezclusivehr  appoint^  for  them,  viz.  t^e  general  seal 
^V>  bekft  and  ager  term ;  and  by  Order  XXIJ.  '  ("  New.  New  Order. 
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Ordera,"  April,  1828,)  it  is  required  "  that  every  notice  of  mo- 
tion (and  eveiy  petition,  notice  of  which  is  necessary)  shall  be 
served  at  least  two  clear  days  before  the  hearing  of  such  motion, 
(or  petition)."    The  notice  to  be  given  (see  various  occasions 
and  forms  in  vol.  ii.)  must  express  shortly  all  the  objects  of  the 
application ;  for,  in  general,  the  Court  wul  not  extend  the  order 
beyond  the  notice.    Thus  if  the  cotts  of  the  application  are  de- 
sired*, they  must  be  named  in  the  notice  of  the  motion,  or  they 
will  not  be  given :  and  the  notice  is  to  be  signed  by  the  soli- 
citor ;  or  at  least  with  his  name  by  an  authorized  and  acting 
clerk ;  but  in  pauper  causes,  it  is  to*  be  signed  by  the  Clerk  in 
Court,  assigned  to  prosecute  or  defend.    It  is  seldom  that  a 
party  himself  is  to  be  served  with  the  notice ;  generally  his 
Clerk  in  Court ;  and  sometimes  many  parties  have  each  a  Clerk 
in  Court,  who  must  then  be  each  served,  and  sometimes  one 
Clerk  in  Court  represents  many  parties,  in  which  case  the  ser- 
vice of  one  notice  is  sufficient.    The  service  is,  by  delivering  a 
true  copy  of  the  notice  to  the  Writing  Clerk  or  agent  of  the 
Clerk  in  Court,  at  his  seat  in  the  Six  Cleric'  Office,  in  office 
hours.    There  are  not  many  occasions  in  which  it  is  by  any 
meant  advisable  to  omit  making  an  affidavit  of  the  service,  and 
filing  it,  and  taking  an  office  copy  to  produce  in  Court  when 
the  motion  is  heard,  in  case  of  the  opposite  party  not  appearing, 
so  that  the  motion  may  not  be  lost  for  want  of  the  Court's  know- 
ing that  due  notice  had  been  given.    Special  motions  must  al- 
ways be  accompanied  by  an  a^davit  or  affidavits  in  support  of 
the  application,  and  embracing  and  verifying  the  material  facts 
of  the  case,  as  shown  by  the  documents  renting  to  it,  and  by 
any  other  circumstances  connected  with  it.     Such  affidavits 
must  be  filed  at  the  least  two,  but  better  more,  days  before  the 
day  of  motion,  to  give  the  opposite  party  time  to  take  office 
copies,  and  file  others  in  reply,  if  thought  necessary ;  in  order 
to  which  a  motion  is  frequentiy  postponed  by  consent  of  parties ; 
as  otherwise,  unless  in  flagrant  cases,  the  Court  would  ^ve 
iime,  if  the  motion  should  be  made.   Special  motions  often  hav- 
ing matters  of  the  first  importance  for  their  object,  and  some- 
times matters  of  leas  consequence  also,  the  number  and  rank  of 
counsel  to  be  retained  will  be  regulated  accordmgly,  as  in  the 
hearing  of  a  cause.    The  briefs  must  accord  wit|i  tne  occasion. 
If  it  be  an  occasion  wherein  any  proceedings,  (whether  bill  filed, 
answers  put  in,  affidavits  sworn,  &c.  (have  been  had  before  in 
the  cause,  those  proceedings  must  be  stated,  (see  vol.  ii.)  and 
all  circumstances  and  matters  of  evidence,  and  explanatoiy  or 
argumentative  observations,  added,  as  may  to  the  solicitor  ap- 
pear  most  conducive  to  his  counsel's  and  the  Court's  clear 
comprehension  of  the  case.    In  some  cases  particularly,  there 
may  be  numerous  affidavits  on  each  side,  which  must  all  be 
briefed,  and  form  (an  essential)  part  of  the  brief,  and  for  which 
purpose'(as  mentioned  in  Chap.  XXXIV.)  office  copies  should 
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be  be8p<Aie&  in  good  time  from  the  Affidavit  Office.   Sometimes,    CHAPTER 
by  way  of  savins  time,  and  the  expense  of  office  copies,  soli-      XXXY. 
citors  will  interchange  copies  of  the  affidavits  made  on  each  side  ' 

as  soon  as  prepared ;  but  some  solicitors,  more  cautious,  do  not 
like  to  deviate  fr^om  the  usual  and  sure  way  of  taking  office  copies 
in  addition,  and  especially  where  the  expense  can  be  well  borne. 
T^iese  affidavits  therefore,  briefed,  are  to  be  annexed  to  the  brief, 
or  rather  should  form  part  <n  it  and  precede  the  observations. 
The  natiee  of  the  motion  (that  is,  a  copy  of  it,)  should  be  also 
annexed  to  the  brief  in  frOnt.    Some  examples  of  the  indorte" 
ments  of  these  briefs  may  be  seen  in  vol.  ii.    It  may  be  super- 
fluous to  mention  that  on  these  occasions,  (sometimes  of  magni- 
tude,) the  same  circumstances  are  to  be  attended  to,  in  having 
previous  consultations  with  counsel  when  deemed  advisable, 
and  being  furnished  with  all  necessary  papers  and  documents  on 
the  motion  being  heard,  as  on  the  hearing  of  a  cause,  and  when 
having  being  heard,  the  motion  is  granted  or  refused,  the  order 
is  to  be  drawn  up,  &c.  by  the  party  inlereUed  so  to  do,  as  stated 
under  the  head,C^c/«rf,  Ch.  XX!xVII.  and  Decrees,Ch,  XLVIII. 
By  a  late  rule,  (5th  August,  1818,)  if  a  party  gives  notice  of  a  Abandoning 
motion  and  does  not  move  accordingly,  he  shall,  when  no  affidavit  notice, 
is  filed,  pay  to  the  other  side  40s.  costs  upon  production  of  the  Costs, 
notice  of  motion  ;  but  when  an  affidavit  is  filed  by  either  party, 
the  party  giving  such  notice  of  motion,  and  not  moving,  shall 
pay  to  the  other  side  costs,  to  be  taxed  by  the  Master,  unless 
the  Court  itself  shall  direct,  upon  production  of  the  notice  of 
motion,  what  sum  shall  be  paid  for  costs.    1  Swanst.  12B.    In 
these  cases  the  costs  must  be  paid  before  the  motion  can  be  re- 
newed ;  but  the  application  for  them  i^ould  be  made  on  the 
motion  day  next  succeeding  that  of  the  ori^nal  motion.  2  Madd. 
214.   If  an  uninterested  party  be  served  with  a  notice  of  motion.  Uninterested 
and  he  appears,  as  he  ^  a  right  to  do,  he  will  be  entitled  to  his  person, 
costs.     IJa.  &  Wa.  377.    The  costs  of  a  motion  dismissed  are  Motion  dis- 
not  costs  in  the  cause.    4  Mad.  226.    The  Court  will  not,  on  ™"»f^- 
motion,  make  an  order  which  will  decide  the  merits  of  a  cause.  ^^"^  ^ 
3  Bro.  C.  C.  366.    And  in  general  it  is  irregular  on  a  motion, 
to  argue  any  jxnnt  in  the  cause;  but  it  has  been  permitted.  Point  arguing. 
I  Ves.  J.  251.    A  motion  cannot  be  made  on  a  Master's  report  Report, 
until  confirmed,  (if  it  be  one  requiring  confirmation,  and  not  a 
mere  eertijieate  in  nature  of  a  report,)  nor  upon  a  decretal  order.  Decretal 
until  passed.  Mos.69.  In  the  absence  of  counsel  to  have  opposed  order, 
a  motion,  the  Court  will  sometimes  order  the  motion  to  stand  ?*^8  ^J  * 
over  to  a  certain  day,  and  order  the  benefit  of  the  first  notice  to  be  JcS.        "  * 
saved ;  and  that  if  affidavits  are  to  be  re&d,  they  be  filed  four  days 
pieviously  ;  and,  in  injunction  causes,  not  to  distui'b  the  plain-  Injnnction. 
tiff  in  the  meantime ;  but  the  motion  will  not  be  allow^  to  be 
postponed  to  such  a  time  as  to  abridge  any  length  of  notice  the  Times  of 
opposite  party  was  entitled  to.  Hind.  491.  Special  motions  (sub-  hearing. 
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VaeatiOD. 
Seals. 


InJunctioD. 

Brief  to  be 
deliTered  ear- 
ly. 

Indalgence 
by  thi  G<Hirt. 
Before 
whom. 


RoUs. 


ject  to  such  ▼wiatio&  of  the  days  as  the  Lord  ChaBOCttar  i&ay 
think  fit  to  make)  are  heard,  exchisiye]y  of  any  other  buaness, 
on  the  fiist  and  last  days  of  Term,  and  on  every  Thursday  in 
term,  if  before  the  Lord  ChanceUor,  and  on  every  Eridby  in 
term  if  before  the  Vice  Chancellor,  unless  those  days  h^peii  to 
be  the  second  day  of  the  commencement,  or  the  last  day  but  one 
of  the  end  of  the  term.  In  the  vacation,  the  seals  are  also  ap- 
propriated to  special  motions  in  Court  only ;  and  though  the  aeal 
oe  not  over  for  several  da^,  a  motion  may  be  made  at.  any 
period  of  the  seal,  except  for  an  injunction,  which  can  only  .be 
moved  for  on  the  seal  day  itself,  (which  is  strictly  the  seal^). un- 
less it  be  to  stay  waste.  5  Mad.  45.  And  strictly,  no  maUon 
can  be  made  at  a  seal  unless  the  brief  was  put  into  tib.e  c:oub- 
sel's  hand  at  least  on  the  first  day  of  the  seal.  %  Yes*  sffid 
Bea.  412.  But,  in  pressing  cases,  the  Court  often  giye  leaye  to 
move,  on  an  appointed  day,  at  the  instance  of  counsel.  -  Notices 
of  motions,  intended  to  be  made  before  the  Vice  Chaxuoelkffy  aie 
to  express  such  intention,  and  must  be  so  made  unlesa  by  oon* 
sent ;  but  not  to  prejudice  any  motions  the  Lord  Chancellor 
may  direct  to  be  made  before  the  Vice  Chancellor,  nor  any  mo- 
tions which  the  Lord  Chancellor  may  think  fit  to  hear,  though 
the  notice  expressed  the  hearing  to  be  by  the  Vice  ChanoeOoE. 
2  V.  and  B.  419.  General  Order,  13th  of  December,  1814. 
At  the  Rolls,  on  the  morning  after  term,  common  motions  aie 
allowed  to  be  made,  on  the  supposal  that  there  remain  some 
motions  which  should  have  been  moved,  but  could  notion  Uie 
last  day  of  term.    Newl.  149. 
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A  pBTiTioN  is  an  ap^ication  in  writing^  to  the  Lord  Chancellor, 
or  the  Master  of  the  RollSi  sbowmg  some  matter  or  ground  where- 
upon the  petitioner  prays  a  direction  or  order,  for  the  purpose  of 
eotaining  some  permission  or  authori^,  or  other  benefit.    Hair. 
Hind.    Petitions  are  either  eaute  petitions,  or  petitions  exparte. 
The  former  are,  when  the  petitioner  is  a  party  to  a  suit  to  which  Canse  peti- 
the  petition  relates,  or  at  least  derives  a  right  or  title  from  some  ^^oi*** 
socn  party,  in  which  last  case  it  may  properly  be  term^  both  a 
enue  and  an  ezparter  petition  united.    But  petitions,  exclu-  Exparte. 
lively  exparte  petitions,  are  those  which  relate  only  to  the 
petitioner,  and  where  no  suit  exists.     Petitions  are  either  of  q^  course 
Awms,  or  special.   Eipaftepetitions  are  always  of  the  latter  kind.  Special. 
€aiue  petitions  of  both.    The  subjects  of  exparte  petitions  will  be 
nentmed  presently.    Cause  petitions  of  course  are  for  those  mat- 
ters of  conrse  which  in  general  may  be  also  obtained  by  motiims 
of  course  for  the  ordinary  purposes  of  forwarding  a  suit ;  such 
as  for  time  to  plead,  answer,  or  demur ;  for  a  commission,  and  such 
like ;  and  are,  for  the  most  part,  presented  at  the  Rolls  ;  sonie 
few  only  being  usually  presented  to  the  Lord  Chancellor,  such  as 
far  settmg  down  pleas,  demurrers,  or  exceptions,  to  be  argued ; 
and  coneemiDg  special  orders  made  by  himself,  and  for  r^- 
hearings,  though  tne  Master  of  the  Rolls  may  also  be  petition^ 
to  rehear  a  cause  heard  before  himself.    Harr.  419.    And  these 
petitions  of  course,  (the  orders  on  which,  and  on  motions  of 
course,  are  termed  common  orders y  or  orders  of  course ,)  when  at  the 
Rolls,  can  always  be  presented  whether  in  or  out  of  term,  and 
whether  the  Courts  are  sitting  or  not.    So  indeed  may  the  peti- 
tions of  course  to  the  Lord  Chancellor.    These  petitions  of  course 
are  yery  short,  and  to  be  fairly  transcribed  on  nrief  paper 'book- 
ways.    The  petition  is  then,  if  at  the  Rolls,  to  be  presented, 
wfaicb'is  by  being  left  with  the  Secretary  at  his  office  in  the  Rolls 
Yard,  which,  by  the  next  morning,  he  procures  to  be  answered 
by  his  Honour ;  which  answer  consists  in  granting  the  prayer, 
and  requiring  notice  of  it  to  be  given  forthwith.    Either  on  pre- 
senting or  t&ng  away  the  petition,  the  fee  is  to  be  paid.    The  Drawing  np 
notice  lemiired  to  be  gtven  is  by  drawing  up  the  order,  and  serv-  the  order, 
ing  the  Clerk  in  Court  of  the  opposite  party  with  a  copy  of  it. 
To  do  this,  the  petition  (answered)  is  to  be  left  with  the  entering 
stations  in  the  Register  Office  to  draw  up  the  order  upon  it, 
which  is  usually  done  by  the  following  morning,  when  it  is  to  be 
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taken  awty  on  beine  paid  for,  if  that  were  not  done  on  leaving 
tlie  petition ;  and  tnen,  virhen  ascertuned  to  be  correct,  it  is  to 
be  passed,  entered,  and  terved,  as  explained  in  Ch.  XXXVII.  If 
a  petition  of  amrm  be  to  be  presented  to  the  Lord  Chancellor,  it 
is,  in  like  manner,  to  be  fairly  transcribed,  and  then  praaOed,  by 
being  left  with  his  Lordship's  Secreta^ ;  and  when  received 
back  from  him,  answered,  (in  a  similar  way  to  that  at  the  Rolls,) 
and  paid  for,  it  is  to  be  left  with  the  Lord  Chancellor's  Regis- 
trar, m  the  Register  Office,  to  be  drawn  up,  &c.,  as  above,  and 
a8willalsobefonndexplaiDedinCh.XXXVlI.    5pecia/ petitions, 
whether  not  in  a  cause,  but  strictly  ezparte,  or  in  a  cause,  and 
yet  concerning  a  jmnon  who  \a  not  in  it,  as  they  alwajs  impli* 
cate  more  or  less,  or  at  least  are  alwa^  supposed  so  to  miplicate 
the  rights  of  others,  besides  the  petitioner,  are  therefore  never 
grant^  without  being  heard  in  Court,  or  at  the  Rolls,  to  which- 
ever of  those  Judges  they  were  presented,  viz.,  to  the  Loid 
Chancellor  or  Master  of  the  Rolls.    The  oiisiDer  to  them,  there- 
fore, reouires  the  "  attendance  of  all  parties  on  the  matter  of  the 
petition    on  the  next  day  of  petitions,  and  notice  to  be  given  as 
above  mentioned  in  the  case  of  petitions  of  course.    These  peti- 
tions (which  sometimes  are  of  great  length)  are  to  be  fairly 
transcribed,  in  order  to  be  presented,  either  in  one  or  more  sheets 
of  pajper  bookvrays,  and  of  such  sized  paper  as  the  length  of  the 
petition  may  render  most  desirable.    And  though  generally  all 
words  and  (uites  must  be  in  length,  yet  sums  of  money  are  to  be 
in  figures.    Special  cause  petitions,  as  well  as  exparte  petitions, 
are  often  of  tluit  complexity  and  importance  as  to  require  them 
to  be  perused  and  settled,  if  not  dravni,  by  counsel.  When  pre* 
sented,  a  copy  of  the  petition  must  accompany  it  for  the  Lord  Chan- 
cellor's or  his  Honour's  perusal  and  use  in  Court.    And  whea 
taken  away  answered  as  above,  and  paid  for,  (perhaps  the  next 
day  after,)  the  petition  must  be  served  on  all  necessai^r  parties, 
which  is  the  notice  required  by  the  ansu>er  to  the  petition  when 
first  presented.    This  service  is,  by  delivering  a  true  copy  of  the 
petition  as  answered,  with  his  Lordship's  or  his  Honour  s  fiat  or 
order  of  attendance  thereon,  to  the  Cierk  in  Court,  or  Clerks  in 
Court,  of  the  party  or  parties  concerned  to  attend  the  hearing* 
either  to  oppose,  or  consent  to,  the  prayer  of  the  petition.    But 
sometimes  personal  service  is  required,  viz.,  not  on  a  Cleik  m 
Court,  but  the  party  himself.    Or4f  it  be  strictly  an  etparts  pe- 
tition, no  other  paity  being  interested  but  the  petitioner,  sou 
therefore  no  notice  to  be  given,  still  it  must  be  heard,  by  being 
opened  and  explained  to  £e  Court  by  counsel.    Or  if  it  be  not 
exparte  strictly,  but  an  amicable  matter,  or  one  wherein  one  soli- 
citor only  is  employed  for  all  parties  concerned,  the  same  bourse  a^ 
to  A«am^  must  be  taken,  and  then  there  are  counsel  on  each  side; 
one  perhaps  for  the  purpose  of  consenting  only*  Where  notice  is 
necessary,  Uie  petition  must  (**  New  Oroers,"  April,  1828.— 
Order  AXIL)  "be  served  at  least  two  clear  days  before  the 
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lieaiing."    But  fiequentl^  the  solicitors  endeavout  to  give  a   CHAPTSR 

longer  service  where  practicable.    The  petition  thus  served  is      xxxvi. 

Ibrwazded,  by  the  Clerk  in  Court,  to  tne  solicitor,  who  has,  ' 

therefrom,  notice  of  the  day  of  hearing.  And,  in  many  instances, 

the  solicitors  send  to  each  other  at  once  the  copy  of  the  petition 

without  the  intervening  service  on  the  Cleik  in  Court,  where 

they  are  sufficiently  amicable  so  to  do.    In  those  instances 

wherein  penanal  service  on  a  par^  is  required  by  the  usual 

practice,  and  he  cannot  be  fonna,  then,  on  special  motion,  sup* 

potted  by  an  affidavit  of  the  facts,  an  order  may  be  obtained, 

that,  service,  by  leaving  a  copy  of  die  petition  answered,  with 

the  order  of  attendance  thereon,  at  the  party's  dwelling-house, 

or  place  of  abode,  with  one  of  the  family,  shall  be  good  service ; 

ana  if  it  be  a  petition  in  a  caute,  then  upon  the  party's  solicitor 

and  Clerk  in  Court    In  cases  requiring  it,  (as  where  a  party 

could  not  otherwise  have  sufficient  notice,)  a  petition  should 

be  answered  the  same  day  as  presented,  and  immediately  served. 

3Meriv.  15.    3  Mad.  246. 

As  on  motions,  so  on  petitions,  it  may  generally  be  said,  there  AlBdtTit  of 
are  few  occasions,  (except  where  well-founded  confidence  sub-  service, 
asts,)  in  which  an  affidavit  of  the  servies  should  be  omitted  to  be 
filed,  and  an  ofBce  copy  taken. 

Special  petitions  adso,  like  special  motions,  must  be  sup-  j^Qdavit  in 
ported  by  affidavits  verifying  the  material  facts  stated,  and  to  be  support, 
filed  Hke  other  affidavits,  time  enough,  two  days  at  least,  before 
the  day  of  hearing,  to  give  opportunity  for  office  copies  to  be 
taken.  Some  petitions  require  the  imdavit  of  the  partf ,  or 
others  ;  and  some  petitions,  especially  of  the  ezparte  kind,  re* 
quire  only  to  be  verified  by  the  solicitor,  who  may  be  best  cog- 
nizant of  the  facts  when  conusting  of  legal  proceedings.  But 
some  peUtions,  again,  of  the  exparte  kind,  must- be,  and  may 
be  M^dently,  venfied  by  the  production  of  official  documents, 
in  addition  to  such  parochial  or  other  evidence  as  may  be  re* 
quired  for  merely  ictentifying  the  petitioner  as  being  the  party 
really  entitled.  In  those  cases  wherein  counsel  are  instructed 
by  an  opposite,  though  not  hostile,  partr,  to  content  to  an  ap* 
plication  by  petition,  and  the  briefii  on  which  are  termed  consent  Conieiitijr 
briefi  ;  these  briefs  must  express  clearly  for  what  party,  and  to 
what  extent  the  consent  is  to  be  given  \  and  the  hruffmuthe 
left  with  the  Registrar  on  bespeaking  the  order,  as  stated  under 
Motiom,  ante,  Ch.  XXXV.  These  consent  briefs  consist  of  a 
copy  of  the  petition,  with  any  observations  that  may  be  neces- 
sary in  explanation,  or  for  counsel's  guidance.  The  counsel 
usually,  by  himself  or  a  friend,,  attends  the  Court ;  though 
sometimes  the. Court  is  satisfied  with  the  petitioner's  counsel, 
stating  that  Mr.  — ^  con$nitt  for  such  or  such  par^*.  Coun- 
teVifeet  on  consents  vary  ;  on  petitions,,  usually  a  guinea,  never 
less ;  on  eammm  motions,  the  counsel's  fee  is.  half-a-guinea ; 
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MfAPTSB.    ^  tp^cki,  UfoaUy.  a  guinoa,  never  less.    Whete  a  petition  is 

XZXYI.     f^'^^*  ^'^  ^^  ^^  thereby  comes  to  the  solicitor's  hands,  it 

*     it  ttsaiil  to  makb  that  cepy  serve  to  deliver  to  the  cQoiisel  m^ 

^.torcoBtei^lo  •»  cqipose  the  petition, eq>ecially  with  the  addi- 

titm  «f 'Oveiy  nacosnaiy  ebservatioa. 

.  The  office  of  a  wmw  petition  is,  to  cany  a  decree  into  ^seoii- 
4iiiB  ;  not  to  anpply  its  defects.    A  petition,  sad  not  a  motim, 
ift  ^  mode  which  the  Court  allows  for  obtaininff  tianslisrs  of 
Jitafk  for  money  to  which  parties  are  entitled  uiider  a  decree. 
This  aoplies  to  9ny gnmtaam;  but  inteiest  o'n  agross  aiua  may 
When  report  h4  appafldlbr  on  mo^n*    4  Mad.  Hep.  212.    Sut  if  a  fax€f» 
Ar  ^^^        '^^  afpears  by  no  o&er  proceeding  than  the  Master's  neport 
'  Alone,  a  petition  is  not  Vnffioiant  ^  Ae  report  mnst  be  Gottfinned, 

and  the  oaase  set  dow«  ibr  farther  directions.    2  Mad.  Ch.  ^  I . 
Legmtee.  A  kgo/fm  attaiaiog  ag^,  may,  on  petition,  have  faii  share  of  a 

Attorney.        ^^S**^  paid  to  his  attorney.     11  Ves.i239.    Xn4U$ignee  of  mo* 
Asiipiee.        ms  #ecMed  to  a  pasl^,  may,,  on  petition,  obtain  an  onler  re- 
straining the  payment  of  such  monies  without  aotice  to  the  pe- 
titioner.   4  Bra.  C.  C.  480.    In  such  cases,  the  onier,  when 
obtained,  shonld  be  madLel  or  noted  in  the  Acconntant-Cr^fteral's 
Attending  the  hotk  !§BC  obvious  leaaoas.    A  purchaser  of  the  intorest.df  a 
Muter.  party  in  a  suit  was  peimitted,  on  petition,  to^  attend  the  Master 

in  analdng  enquixies  under  the  decree.  The  oider  was,  ""  diat 
the  petitioner  he  at  iiberly  to  attend  the  Master  upoji  die  se- 
miu  ea<|«iries  directed -bv  theaaidorder  of  {atatiag  the  date.) 
And  it  is  <ordered,  that  the  acdifeitor  for  die  plaiati£&  do,  fironi 
tin^e  to  time,  ^m  'notice  to  the  petitioner  of  all  proceediDgs  to 
ha  bad  and  token  in  the  aaid  Master's  offioe>  and  otiierwise  in 
and*abont  the eait,  until  fteifiirtfaer  order  of  this  Court,  the  pe- 
titioner, by  his  oouasely.  undeitaking  to  pay  the  coste  of  all  par- 
tiesv  and  of  the  aaaignees  ef  the  plaintiff,  W«>T.,  of  this  ap^ca- 
tion«  to  he  (taxed,  &c*,  and  that  ttie  same  be  paid  by  the  said  pe- 
tittoner-;  and  this  order  is  to ;  be  without  prejudice  to  the  fights 
of  the  parties  in  this,  suit,  and  also  ..without  prejudice  to  the 
tighto  ef  the  assignees  of  the  plaintiff  to  dispute  the  validity  of 
the  asaigtiaMot  in  the  said  petition  named*"  Jaic  Rep.  159. 
Infant  cxeea-  Anii&uat  eaecutrix  is  not  entitled,  on  petition,  to  have  money 
tiiz.  paid  out  of  Court  to  her.  without  a  reference  to  the  Master  to 

«aqiure  ivhedier  there  are  any  debts  or  legacies,  and  to  consider 
nf  a  maintenance,  &c.    3  Bro.  C.  C.  195. 
Setting  Spedal  cause  petitions,  and  exparte  petitions,  are  m(  down  to 

down.  it  himrdi  if  at  the  Rolls,  by  his  Honour's  Secretary  when  pre- 

sented $  if  ..before  the  Lord  Chancellor^  then  by  the  Registrar, 
to  vvhem  th^  are  taken  when  received  and  answered  from  his 
liQtdship's  Secretaiy,  as  above  stated,  for  that  purpose.  It  is 
«o  set  down  (when  before  we  Lord  Chancellor)  in  the  general 
paper  of  petitions  for  the  next  general  petition  day.  The  earlier 
It  IS  set  down  the  higher  it  will  be  in  the  list,  and  so  much  the 
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saooer  thevefore  U  will  come  on  for  hearing^,  .which  MfBetimes  CHAPTER 
mav  be  very  jHoaterial,    For  it  ipety  often  happens  that  the  Chan*     xxxvi 
cellor  does  not  get  through  the  whole  of  the  petitions,  and  then  ' 

the  imainlng  ones  h«?e  to  stand  over -to  the  next  general  peti* 
ibn  da^,  and  tlus  sometimes  has  taken  place  foe  sereial  svcceed- 
io£[  petition  days.  Petitions,  though  .iset  down  before  the  Chan- 
cellor, are  neirerdieless  ^eaxd  by  the  Vice  Chancellor,  unless 
9f«aaS^  Iteeived  to  be  heard  by  the  Chancellor  himself,  for 
^niieh  his,  Leidahxp- s  order  must  be  obtained  through  an  appli- 
catien  by  counsel ;  and  then,  the  Registnr  puts  it  into  his 
lordship's  paper  accordinglv.  The  genend  petition  list  is 
affixed  m  tite  Lord  Chancdldr  and  Vice  Chancellor's  Court 
(ud  ^chever  it  is  to  iie.  heard  hefore,  the  petition  will  be  in- 
cliidad  in  that  list)  on  the  morning  of  hearing,  some  time  before 
die  Court  sits. .  And  the  list,  or  paper,  is,  m  preceding  even* 
i4Si  l«ft  by  the  Ixmd  Chancellor's  officer  wiUi  each  of  the 
qosokI's  derks,  so  that  at  eounsers  chambers  it  may  be  known 
where  the  petition  stands  in  the  paper. 
.  If  the^pedticai  is  at  the  RoUa,  a.  list  is,  a  day  or  two  before 
the  petition  day  at  the  Bolls,  pntwUp  at  the  Rolls  Lodge  in 
tbe  Bridla  Yaid,.^«4ieieit.niay  at  any  tune  be  seen. 

If  a  peHtsottiis  seidn^n  nnd  comes  on  to  be  heard,  and  none  Non-appear- 
^ppfiar.in  support  of  it,.  (^  m  advene  one,)  it  will  be  discharged  ^<^«> 
*nth  costs,  on  psoduction  of  an  affidavit  of  service  on  the  party 
appeaiii^  agsdnst  it.  .-. 

»Sb  mMifr.  practicable  to  enumerate  preibisely  all  the  subjects 
^  ^tparte  petitions^  (and -00119  petitions  of  course  are  as  dwersl- 
^  «s  tints  themselves, )  but  some  leading  ones  may  be  noticed, 
vii.  For  the  appointment  of  guardians  to.  v^mau,  and  for  an 
*llovrante  for  theiir  mainitanance.  See  Ch.  LXill;  For.  an  ii^nt 
^itttee  or  mortgagee,  also  to  be  directed  to  convey  under  tiie 
1^7  Ann;  ic.  W,  a  petition,  without  suit  is  the  jvoper  pro- 
^^*^^\  ItaHlBee  Chi  LXIII.  On  petition  also,  under  the 
ttat  4  Geo.  2,  c.  lOi^  the  Lord  ChanoeUor  may  make  a  silmlar 
^"^  ^[Ppn  idiots  or  luniactics,  or  liieir  committees. 

B]r  td  6.  %f  c.  31, '&  feme  covert,  t^ing  an  infant,  or  hmallc, 
«Dd)uttresfced  in  any  kiaae  for  life,  or  for  years  determinable  on 
jmt}  may  .(or  hec  guardian  ^r  committee,  or  any  penon  on  her 
*>^f»)  ap^y  to  tiie  Cbuft,by  petition,  for  an  oraer  to  surrender, 
*iA«CQept  new  feases.     . 

By  act  of  33  G.  3;  c.  64,  for  relief  of  friendly  societies,  the 
^'^'svcr  or  btiier  officer  having  the  custody  of  the  effects  of 
^  >Qch  society,  is  to  render  t&  accounts,  &c.  there  stated,  or 
^  <lcliult,  such  society  may,  on  petition,  obtadn  from  the  Court 
^cfa  Older  as  ma^  be  requisite,  without  fee  to  any  officer  of  the 
^^^^>  snd  couxuel  is  to  be  assigned,  and  a  Clerk  in  Court 
api^ttti. 
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PHAPTBR       By  96  G.  3,  c.  90,  the  Court,  on  petition  of  an  assignee  ofa 
XXXVI.     ^^M^n^nipt,  may  oider  a  transfer  by  the  Accountant  General  of  any 
^  '     .  stock  which  the  bankrupt  has  refused  to  assign  ;  and  also,  on  a 

■similar  petition,  the  transfer  of  stock  standing  in  the  name  of 
the  committee  of  a  lunatic  dying  intestate,  or  lesidm^  abroad, 
4Mr  himself  becoming  lunatic,  or  when  uncertain  whether  he  is 
living  or  dead,  into  the  name  of  a  new  committee. 

By  the  same  act,  sect.  1.  (in  any  anae  depending)  stock 
standing  in  the  name  of  persons  as  trustees,  or  tneir  representa- 
tives,  absent  or  out  of  the  jurisdiction  of  the  Court,  or  not 
amenable  to  process,  or  baxlrupt,  or  lunatic,  or  refusing  to 
transfer,  or  it  being  uncertun  whether  living  or  dead,  the  Court 
may  order  the  Accountant  General,  or  Secretaiy  of  the  Bank, 
to  transfer  such  stock  into  the  name  of  the  Accountant  General, 
in  trust  in  the  cause,  or  into  the  name  of  the  person  beneficially 
entitled,  &c. ;  and  these  provisions  have  been  extended  to  the 
case  of  persons  refusing  to  transfer  from  apparrat  weakness  of 
mind.    4  Ves.  360.    Newl.  159. 

By  38  G.  3,  c.  60,  for  redemption  of  the  land-tax,  the  Court 
is  authorized  to  make  orders  upon  petition. 

Also  by  52  G.  3,  c.  101,  any  two  persons  may,  on  petition, 
obtain  an  order  from  the  Lord  Chancellor,  or  Master  of  the 
Rolls,  for  relief  in  cases  of  breach  of  trusts  created  for  chari- 
table  purposes.  And  when  such  petition  is  called  on,  and  the 
trustees  do  not  ai>pear,  the  Court  will  order  their  appearance 
on  the  next  petition  day,  to  show  cause  why  an  order  should 
not  be  made  according  to  the  prayer  of  the  petition ;  or  the 
Court  may  make  such  other  order  as  may  be  fit.  The  Master's 
report  under  this  petition  may  be  confirmed  by  motion.  3  Mer. 
707.  The  petition  must  have  the  signature  of  the  -Attorney 
General. 

The  39  and  40  Geo.  3,  c.  56,  called  Lffrd  Eid&n*i  SettUi 
Ettate  Act,  and  entitled,  '*  An  Act  for  the  Belief  of  Persons 
entitled  to  Entail^  Estates,  to  be  Purchased  with  Trust  Mo- 
nies," after  reciting  that  Courts  of  Equity,  having  money  under 
their  control,  subject  to  be  invested  in  the  purchase  of  lands 
upon  uses  capable  of  being  barred  by  fine,  airects  such  money 
to  be  paid  to  the  party  who  could  uereb^r  bar  such  uses,  but 
that  where  such  money  was  subject  to  be  invested  upon  uses 
capable  of  being  barred  by  recovery,  the  said  Courts  refuse  to 
direct  such  payment,  and  compel  the  actual  investment  thereof 
in  lands,  enacts.  That  in  such  cases  it  shall  be  lawfiil  for  the 
Court,  in  a  summary  way  upon  petition,  to  order  the  momes  to 
be  paid  and  applied  in  sueh  manner  as  the  petitioner  should 
desire  and  the  Court  approve.  See  the  Petition,  vol.  ii* 
Under  this  act  no  paitv  is  sufiered  to  come  in  under  any  other 
party's  petition  for  the  benefit  of  this  act,  but  each  individa?! 
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person  interested'  must  petition.    Inquiry  into  charges  and  in-    CHAPTER 

ciimbran<!es  by  the  parties  is  indispensable ;  and  in  case  of  monies      xxxvi. 

to  be  Ibaid  out  in  land  to  be  settlea,  being  ordered  to  be  paid  by  ' 

a  person  who,  under  the  trusts,  could  bar  the  remainder,  it  is 

required  that  the  party  applying  be  living  on  the  second  day  of 

the  term  ensuing  his  application,  to  afford  the  remainder  man 

his    chance.    The  right  must  be   clear  and  indisputable ;  the 

Court  will  not  entertain  doubts  upon  it  on  the  petition.    Newl. 

161.     Therefore  if  there  be  any  question  vrhetber  the  applicant 

be  tenant  in  tail,  or  only  tenant  for  life,  the  Court  will  not  upon 

this  petition  decide  the  point.    6  Ves.  156. 

By  Stat  56  G.  3,  c.  60,  any  claimant  of  stock  which  had 
been  transferxed  to  the  Commissioners  for  the  reduction  of  the 
national  debt,  where  the  dividend,  &c.,  had  not  been  claimed 
for  ten  years,  may  by  petition  (on  the  Bank's  refusing  to  re- 
transfer  such  stock)  apply  to  the  Court,  who  are  empowered  to 
make  an  order  thereon.  The  construction  of  this  Act  restricts 
the  right  to  the  owner  of  the  stock  as  appearing  in  the  Bank 
books,  and  not  extending  to  any  cestui  que  trusts  of  the  stock. 
d  Mad.  Rep.  28.  33. 

The  occasions  on  which  petitions  are  presented  are  sometimes  Consent. 
of  quite  an  andctAU  nature,  and  sometimes  otherwise.  In  the 
former  cases  the  hearing  may  either  require  more  or  less  discus- 
sion, or  no  discussion  at  all,  but  merely  the  representation  of  the 
facts  to  the  Court,  for  the  purpose  of  obtaining  the  Court's  order, 
as  a  matter  of  course,  on  proper  evidence  produced.  Either  of 
these  descriptions  of  amicable  petitions  may  be  heard  therefore 
by  consent  of  all  parties,  viz.  those  whose  consent  is  in  point 
of  form  necessary  to  concur  in  the  application ;  and  for  these 
content  jxtitions,  his  Honour  appoints  days,  usually  Saturdays, 
for  hearing  them  at  the  Rolls,  at  nine  in  the  morning.  There  > 
fore  where  a  party  is  entitled  to  petition  (and  nobody  opposes) 
for  money  out  of  Court  under  a  decree,  (and  which  would  be 
a  kind  of  "  cause  petition,"  see  above) ;  several  parties,  as 
executors  or  others,  though  not  opposing  the  application,  may 
-yet  be  necessary,  to  consent  to  it,  i.  e.  to  give  the  Court  an 
opportunity  of  knowing  whether  there  was  any  objection  to  the 
application  or  not.  On  these  occasions  strict  service  of  the  pe- 
tition is  not  required  ;  copies  of  the  petition  may  be  handed  to 
the  proper  solicitors,  who  thereupon  vrill  instruct  counsel  to 
appear  on  the  hearing,  and  consent.  So  of  other  petitions  for 
other  amicable  purposes,  such  as  for  the  appointment  of  guar- 
dian, and  allowance  of  maintenance  for  infants ;  and  many 
other  occasions  where  there  is  no  opposition  to  the  application. 
On  these  occasions  it  is  usual  to  give  the  copy  petition  itself 
■to  counsel,  byway  of  brief,  indorsed  with  the  required  in- 
stmctioBS. 
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CHAPTSK       PetitioDt  an  tli«  pioper  mode  of  coii/innifi^  Mtater's  "Reporu 
XXXVI.     ^^'^  ^^>^  ^^  Gfli«rai.Report,  (as  to  which  see  p.  267)  ;  for  if 

— ^  on  a  special  petition,  or  motion,  the  Court  order  a  reference  ;  or 
if  the  Master  nuike  a  separate  report  under  the  New  Oiden  LXX. 
LXXI.  (aee  p.  259.  266.  398.) ;  then,  when  the  report  has 
been  obtained,  and  filed  in  the  Report  Office,  it  must  be  con- 
finned ;  the  mode  of  doing  which  is,  to  present  a  petition  (to  be 
conducted,  in  regard  to  other  parties,  like  the  original  petition,) 
that  such  report  may  be  confirmed,  and  that  the  desired  objects 
consequent  thereupon  may  be  carried  into  efiect.  See  vol.  ii.  for 
precedents  of  these  petitions  to  confirm  reports.  In  which  obserre 
now  much  of  former  proceedings  is  to  be  recited  in  this.  '  These 
petitions,  like  the  others,  may  be  either  amicable  and  the  subject 
of  consent,  or  not. 

With  respect  to  preparing  for  the  hearing  of  special  petitions, 
as  they  are  sometimes  of  great  weight  and  importance,  (as  if  the 
petitioner  be  a  representative  of  a  deceased  party  in  a  suit, 
wherein  money  has  been  paid  into  and  now  remains  in  Court, 
under  a  former  decree,  report,  and  orders,  and  his  claims  are 
rather  resisted  than  acknowledged  ;  though  many  other  compli- 
cated cases  may  be  the  subjects  of  petitions,)  counsel  are  to  be 
retained,  consultations  had,  &c.  &C.,  as  in  the  hearing  of 
causes,  or  imjportant  motions.  The  frrt^s  on  these  occasions 
will  consist  ot  a  copy  of  the  petition ;  adding  to  it,  as  in  the 
case  of  motions,  all  a^davits,  in  a  briefed  form,  that  may  have 
been  sworn  on  either  side ;  the  office  copies  of  which  must  be 
in  Court  with  all  other  needful  papers.  The  Court  not  unfre- 
quently  refers  to  office  copies.  In  addition  to  this,  the  brief 
will  comprise  such  cbtervaXioM  as  appear  to  the  solicitor  to  be 
required,  for  counsel's  further  information,  and  to  elucidate 
the  petitioner's  rights,  whether  derived  from  ancestors,  or  kin- 
dred,  or  any  other  source.  In  the  indtwrnnent  of  the  brief  also 
it  is  convenient  in  all  cases,  and  usual,  to  add  at  the  top  of 
it,  tard  Chancellor ;  or,  Vice'ChancelUrr ;  or,  at  the  RoUs ; 
whenever  it  is  to  be  heard ;  as  well  as,  towards  the  bottom,  the 
number  it  stands  at  in  the  paper  of  petitions.  Where  consulta- 
tions are  appointed,  they,  of  course,  will  be  noticed  on  the  briefs, 
previously  to  the  briefs  being  delivered  preparatory  to  such 
consultation,  perhaps  a  day  or  two,  or  three,  before.  Should 
the  petition  be  to  be  heard  in  Court,  that  is,  (as  is  generally 
meant  in  distinction  to  the  RoUs,)  before  the  Ix>rd  Chancellor, 
or,  the  Vice-Chancellor,  the  Hegistrar's  book  is  to  be  eicamined, 
and  watched,  for  the  progress  of  the  petitions.  When  the 
^tition  comes  on  to  be  heard,  the  Registrar  takes  minutes,  as 
perhaps  counsel  and  solicitors  do  also  as  in  other  cases,  of  the 
.Court  s  directions  or  order  thereon.  And  when  heard,  and  the 
papers  obtained  again  from  counsel,  the  order  must. bo  drawn 
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up,  passed,  entered,  and  served,  and,  if  needful,  enforced,  as    CHAPTER 
stated  under  Orders,  Ch.  XXXVII.  and  Decrea,  Ch.  XL VIII.     xxxvi. 
It  may  not  be  quite  useless  to  remark,  that  the  order  made  * 

on  the  prayer  of  a  petition  does  not  in  all  instances  precisely 
correspond  with  such  pncyer.  So  in  the  petition  (vol.  ii.)  for 
an  infant  trustee  to  oonvey^  the  immediate  order  wUl  not  be  in 
compliance  with  that  prayer*  but  will  be  for  a  reference  to  the 
Master  to  enquire,  and  state  if  the  party  be  or  be  not  an  infant 
toviBlee  within  the  statute.  The  u/toute  order,  to  convey,  will 
be  on  the  confirmatiott  of  ^  Master's  report,  if  he  find  the 
infant  to  be  a  trustee  or  mortgagee,  as  alleged  by  the  original 
petition* 
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CHAPTER  CHAPTER  XXXVII. 

^"^"'  Orden., 

Undbb  this  head  aie  not  intended  the  General  and  Standing 
Ordeis  of  the  Court ;  nor  such  orders  as  form  part  of  a  decree  and 
are  made  on  the  hearing  of  a  cause,  which  may  be  termed  decretal 
orders ;  but  here  are  meant  orders  on  further  directioM  which 
are  also  considered  as  decretal  orders;  and  interlocntoiy,  or 
other  orders,  either  antecedent  to  the  decree,  oi  subsequent  to  it» 
including  special  orders  on  motion  or  petition  generally.  The 
orders  therefore  here  intended,  are  either  orders  of  course,  other- 
wise common  orders ;  or,  special  orders ;  the  fonner,  for  those 
ordinary  purposes  which  the  common  motion,  or  petition, 
seeks,  such  as  for  time  to  answer,  and  the  other  various  unop- 
posed occasions  for  forwarding  the  suit  generally;  the  latter, 
obtained  for  particular  purposes  on  special  application.  Special 
orders  are  usually  absolute,  (as  all  orders  are,  if  it  be  not  other- 
wise expressed,  as  for  exam|]Je,  " vnthaut  further  motion")  but 
common  orders  are  divisible  into  such  as  are  absolute  in  the  first 
instance,  and  those  which  in  the  first  instance  are  only  conditional, 
otherwise  termed  orders  nisi ;  meaning,  that  the  order  is  to  be 
absolute,  unless  some  act  be .  done,  or  proceeding  taken,  &c.  hv 
the  party  who  is  the  subject  of  such  order  nisi.  Thus,  a  Master's 
general  report  is  ordered  to  be  confirmed,  unless  good  cause  be 
shown  to  the  contrary ;  and  such  order  nisi  always  precedes 
an  order  absolute  for  that,  as  well  as  some  other  occasions. 
Decrees  themselves  are  often  in  the  style  of  "  His  Lordship,"  or 
'*  His  Honour,"  do^  order  and  decree ;  but  the  word  *'  decree" 
never  occurs  in  a  strictly  interlocutory  or  other  special  order.  All 
decrees,  therefore,  are  a  kind  of  oraers ;  but  all  orders  are  not 
properly  called  decrees,  though,  sometimes,  decretal  orders. 
Some  common  orders  too  are  of  a  conditional  nature,  though 
they  appear  on  their  face  to  be  absolute ;  for  they  cannot  be 
efiTectaally  acted  upon  without  a  subsequent  order  :  thus,  where 
an  order  is  obtained  for  a  Serjeant  at  Arms  to  go  against  a  party, 
unless  he  bring  in  (for  example)  his  examination,  or  do  some 
other  act  by  a  umited  time ;  it  may  seem  that  if  he  do  not  the 
act  the  Serjeant  must  forthwith  go ;  but  the  practice  is,  that 
though  default  be  made,  yet  the  Serjeant  is  not  actually  to  go 
until  on  the  Master's  or  other  proper  certificate  of  default,  a  fur- 
ther order  is  obtained  for  the  party's  committal ;  then  the  Ser- 
jeant goes  and  apprehends  the  party ;  and  so  in  other  like  casesi 
Newl. 
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Under  motions  and  petitioru,  ante,  Cb*  XXX Vc  and  XXX VI«    CHAPTER 
the  mode  of  obtaining  the  oidei.  from  the  Court  has  been  de-*-    xxxvil. 
tailed 3  and  reference  is  made  to  this  place  for  showing  what  is.  — - 
to  be  done  with  them,  viz.  drawing  Viem  up,  S^c»  when  so  ob-* 
tained.    First,  as  to  common  orders,  otherwise  orders  of  coune, 
when  made  by  the  Court  on  motion,  the  brief  (or  motion  paper) 
is  to  be  taken  to  the  Register  Office,  and  to  the  desk  there  ot  the  ' 

clerk  to  that  Registrar  who  was  in  Court,  and  left  with  him  to 
draw  vp  the  order,  which  is  to  be  then  paid  for  on  thus  be$peaking, 
and  will  be  ready  in  a  day  or  two ;  when,  on  being  called  for  at 
the  same  place,  it  is  to  be  attentively  perused  by  the  solicitor, 
and  if  found  correct  it  is  to  be  immediately  returned  to  the 
deik  to  pass,  which  he  does  by  signing  the  initials  of  the  Regis- 
trar's name  in  the  margin.    When  Uius  "  passed,"  it  is  to  be 
intered  in  the  same  office  by  one  of  the  two  Entering  Clerks, 
according  to  the  letters  of  the  alphabet  painted  on  the  pillars,  and 
corresnonding  with  the  names  of  the  parties  in  the  cause.    If  the 
or^r  be  a  "  one-nde  order,"  that  is,  so  short  as  to  be  comprised  in 
one  side  of  paper,  a  copy  is  first  to  be  made  of  it,  and  the  order  is 
to  be  enierra  from  that  copy,  which,  when  made,  (and  it  is  often 
of  consequence,  in  point  of  time,  to  come  prepared  with  the  copy^ 
which  may  be  perfected  in  the  Register  Office  without  retummg 
home  to  make  it,)  is,  with  the  ori^nal,  given  to  the  Entering 
Clerk,  who  thereupon  writes  his  initials  on  the  original,  and  re« 
tnms  it,  and  keeps  the  copy  to  enter  the  order  from.    The  origi- 
nal order,  being  now  entered  and  perfected,  is  to  be  served  on 
the  necessaiy  parties,  (generally  the  Clerks  in  Court,)  which  is 
sometimes  termed  common  service,  and  is  done  by  delivering  to 
the  Writing  Clerk  or  agent  of  the  Clerk  in  Court,  at  his  seat  in. 
the  Six  Clerks'  Office,  another  exact  copy  of  the  order,  (which 
copy  it  would  also  be  well,  if  time  be  an  object,  to  have  brought 
with  the  other  copy,,  to  save  returning  home  to  make  it,)  as 
passed  and  entered,,  (showing  the  original  order  at  the  time  of 
wavering  the  copy,)  and  then  the  service  is  complete.    If  the 
order  run  longer  than  a  onc'dde  order,  then  the  oitier  itself  is  to 
be  left  with  the  Entering  Clerk  to  be  entered,  who  will  return  it 
i(  called  for  in  a  day  or  two ;  and  then,  a  copy  being  made  of 
It,  or  more  than  one  copy  if  there  are  more  parties,  such  copies  or 
^7  is  in  like  manner  to  be  served.    Thus  common  orders  are 
fwctaated  when  made  upon  motions  in  Court ;  and  the  manner 
IS  the  same  when  upon  petition  at  the  Rolls ;  only,  that  what  in 
the.ot&er  case  is  transacted  with,  and  done  by  the  Lord  Chan* 
cellor's  Begistrar,  is  in  this  case  done  by  the  Writing  or  Entering 
^ationer,  in  the  Register  Office,  to  whom  all  common  orders  from 
|he  Hdls  are  taken  to  be  drawn  up  and  passed,  the  mode  of  enter^" 
!!!§  ^^^°^  being  the  same  as  with  the  others.    For  all  common 
l^rs,  the  (common  service  above  mentioned  is  sufficient ;  but  it 
it  necessary,  (except  as  to  those  which  9i^  merely  th^  foundation. 
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of  commoii  ^jfocess,  suck  as  audiori^g  tn  officer  to  issue  a  writ, 
or- for  a  oommimoD,  or  subpcBoa,  Serjeant  at  Arms,  &c.)  be- 
cattfOf  being  obtained  without  notice,  the  opposite  sicfe  have  no 
notice  of  them  bnt  bt  the  service.  But  fecial  setvicH  relates  to 
tpf^l  0rden,  as  eipnfaied  oresently. 

-    As  to  the  drawing  up  aaa  eifectnating^  tpeehl  orders,  obtsmed 
ttpoii  special  apolication  with  notice,  eimer  by  motion  or  petition 
id  Coiirt,  or  at  me  Rolls,  it  has  been  seen  how  they  are  to  be 
abtttined.    When  obtained,  that  is,  the  order  pronounced,  if  in 
Court  on  mtthn,  the  leading  counsel's  brief  is  to  be  taken  to  the 
desk  of  the  Registrar  who  was  in  Court,  and  left  with  the  Clerk 
there  to  draw  up  the  order.    If  the  order  was  on  petitivn,  then, 
with  die  counsel's  brief,  most  likewise  be  left  the  petition  itself. 
UsualFf  30s.  are  left  on  these  occasions  towards  me  enense  a( 
the  order,  and  ldl(^wed  afterwards  in  paying  for  it  when  oeliveTed 
Imt*    The  stnfe  paymeol  is  made  on  drawing  up  decrees.    The 
firat  thing  is' to*  bespeak,  of  the  Clerk,  iStte  mhiutei,  (which  he  pre- 
pares from  ^e  Registrar's  book,)  acopy  of  which  is  also  probaMy 
ordered  by  every  other  interested  party.    When  these  minutes 
are  neeeived  on  callhig  for  them  in  a  few  days,  or  as  soon  as  the 
R^iistrsr  appoints*,  (which  of  course  depends  upon  the  nature 
and  magnitude  of  the  occanon,)  the  solicitor  who  draws  up  Ae 
Oder,  that  is,  who  is  thO  active  party  in  perfoctin?  it,  carefoHy 
examines  and  eompares  them  with  all  necessaiy  documents,  to 
see  that'they  itfe  such  as  he  conceives  are  proper,  and  ameable 
to  the  Court's  direction,  and  the  requisitions  of  die  application. 
The  next  thing  ia  to  tettff  the  mimUa,    This  must  be  done  with 
the  Registrar,  if  needful ;  otherwise,  if  the  matter  be  so  simjrfe 
that  the  bare  inspection  of  them  is  sufficient,  they  may  then  be 
mtttfned'  to  the  Itegistrar's  clerk,  as  soon  as  -perused  and  ap- 
proved.   This  is  often  the  case  in  uncontested  matters,  and 
where  perhaps  the  same  sdidtor  is  amicably  cotK»med  for  all 
sides.    Otherwise,  and  where  numerous  or  several  other  parties 
also  are  concerned,  the  solicitor  drawing  up  the  order  must  send 
a  note  to  the  other  solicitors,  informing  them  that  the  Registrar 
will  settle  the  minutes  in  that  cause,  on  such  a  day  and  hour, 
which  he  will  have  before  fixed  witii  the  Registrar  if  requisite. 
The  odier  parties  moUt  likely  will,  in  the  interim,  have  tdcen 
oo^es  of  the  minutes.    But- the  node  of  proceediiiji;  to  efiectuate 
decrees  and  special  ordere  are  so  precisely  alike,  both  in  regard 
of  settiing  or  varying  the  mtnutes,  and  passing,  and  otbOr  matters 
relating  to  them,  that  it  is  only  necessaiy  here  to  refer  to  Decrees, 
Ch.  XLVIII.  for  the  manner  of  settling,  or  applying  to  vary,  the 
minutes,  and  passing  and  entering  the  order,  the  only  difierence 
being  in  the  name.    And  it  may  here  be  remarked,  as  applying 
to  both,  that  after  the  hearing,  whether  at  the  Rolls  or  in  Court, 
the  Court  feet,  on  hearing,  may  be  either  pud  at  the  time  to 
the  proper  officer  attending^  (more  particulariy  so  at  the  Rc^) 
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or  ihey  will  be  called  for  at  the  solicitor's  ofBce  afteltrardg ;  bat   CHAPTER 
Court  fees  are  only  paid  on  hearing  causes,  or  special  ptdtiont,     XXXVII. 

M  motions.    In  reference,  however,  to  cffice  copies  of  the  order  -^ — 

tod  mimtes,  one  at  least  must  always  be  taken,  and  often  more 
ne  tsken,  according  to  ^be  number  of  parties  and  the  importance 
iif  tiiesaliject;  for  nmny  choose,  especially  in  cases  of  magnitude, 
to  have  an  office  copy  of  their  own.    And  in  these  orders,  as 
veil  as  decrees,  a  solicitor  who  may  happen  to  be  concerned  for 
iH  sides,  and  th^^efore  may  not  always  want  an  office  copy, 
BRist  nevertheless  take  one,  unless  in  very  small  concerns,  and 
where  the  expense  is  an  object.  But  as  to  those  orders  (of  what* 
aver  kind,  whether  interlocatory  before  a  decree,  or  where  no  de- 
cree will  Crilow,  or  on  further  directions  after  Uie  Master's  report,) 
mder  which  »0R€y  is  to  be  paid  out  of  Court,  and  which  are 
termed  "  money  oiders,"  it  is  very  frequently  most  desirable  to 
Ahtam  an  office  copj  to  act  upon  immediately,  in  the  way  pointed 
oat  ander  Decrees,  Ch.  XL V III. ;  because  in  the  Accountants 
iyeneral's  office,  which  such  orders  have  to  do  with,  days,  and 
hoets,  and  sometimeK  miuutes,  (to  save  the  closing  of  the  office 
.01  the  last  day,)  are  very  valuable ;  so  that  in  numerous  cases 
ihe^poise  of  an  office  copy,  if  for  this  purpoise  alone,  may  be 
-w^  inclined  for  the  client's  benefit  ]  who  mvf  be  thereby  saved 
fiom  considerable  loss  by  being  enabled  (for  instance)  to  obtain 
his  money  in  July  or  August,  instead  of  waiting  for  the  opening 
of  the  Accountant-Generars  office  again  in  November,  and  thus 
Bvdidmg  the  hazatd  of  a  faUi^  market  in  the  iuiids  upon  perhaps 
A  Inge  sum.    It  is  true  that  by  peculiar  exertion,  «nd  some 
«xtia  charge  for  stationer's  labour  in  cases  of  extremity,  an  order 
^  be  procure  to  be  entered  quidier  than  is  regular,  but  the 
|Mher  is  the  quickest  and  surest  mode  Ivhere  the  object  is  equal  to 
^   When  special  orders  are  drawn  up,  and  perfected,  by  being 
P**«i  and  entered,  they  are  to  be  served  where  service  is  neces*  g^jyice  of 
suy.  #hich  it  n  run  (unless  for  the  purpose  of  bringing  a  party  into  orders. 
<'<*"^Mipt  for  disob^ng  it)  where  the  opponte  side  alppeared  by 
their  cotmsd  at  the  bearing,  and  counsel  on  bbth  sides  were 
^id ;  because  it  was  so  obtained  upon  notice,  and  the  parties 
^*ae  well  apprised  both  of  the  intended  apf^eation  and  the  re- 
^It.    And  the  mode  of  serving  a  special  order  (for  the  purpose 
of  bringing  a  party  into  contempt,  without  which  no  end  is  an* 
svered,  where  it  is  imagined  «  party  will  not  obey  vmlesa  forced), 
tt  not  by  serrice  of  the  order  itself,  (that  is,  a  copy  of  it)  but  of  Writ  of  exe- 
a  vrit  ^ejaeutioi»  of  the  order,  under  seal  of  the  Court,  whidi  is  catien. 
^^ys  the  only  way  of  bringing  a  disobedient  party  intocontempt, 
and  meking  him  liable  to  all  subseouent  process  of  contempt, 
Koch  as  attachment,  &c.  6lci,  and  which  can  only  be  incurred 
uf  disobedience  to  some  instrument  under  the  seal  of  the  Court, 
uttt  being  the  only  ack^wledged  authority  for  so  severe  a  pro- 
ceeding es  the  process  of  contempt  is.    If,  therefore,  it  be  wished 
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to  tf^oree  an  order,  a  unit  of  execution  is  necessaiy,  service  <]tf  the 
order  without  it  being  useless,  unless  in  cases  where  the  party 
did  not  appear,  and  the  order  rec^uires  nothing  to  be  done  by  the 
party  which  is  essential,  and  which  he  is  expected  to  neglect  or 
refuse  to  do^.  The  writ  is  obtained  from  the  Clerk  in  Court,  ob 
leaving  the  order  and  instructions  with  him,  and  bespeaking  it, 
and  then  he  issues  it  as  he  does  other  writs.    As  to  the  service 
of  the  writ,  (which  is  what  is  meant  by  special  service  of  an 
order),  see  under  Decrees,   Chap.  XL VIII.,  the  mode  being 
the   same  in  both.      If  the  order  be  either  wholly  or  in  part  for 
payment  of  money,  or  transfer  of  funds  in  Court,  or  if  it  be  against 
any  other  person  than  a  party  to  the  suit,  suppose  a  purchaser, 
tenant,  receiver,  &c.,  then  see  Paying  and  Itectioing  Money  in 
Court,  Chap.  L.,  but  if  the  order  be  not  for  payment  of  money 
or  transfer  of  funds,  then,  after  obtaining  the  writ  of  execution 
from  the  Clerk  in  Court,  it  is  to  be  served  upon  the  party  hinueif, 
(termed  "  personal  service,")  or  if  that  be  impracticable,  then  as 
to  substitutional  service,  see  under  Decrees,  Chap.  XLVIII.,  as 
above  referred  to.     If,  however,  the  order  be  against  a  solicitor, 
or  other  <^cer  of  the  Court,  who  is  supposed  to  be  always  present, 
attending  the  Court,  the  service  of  the  order  alone,  without  a 
writ  of  execution,  is  sufficient,  and  ihey  incur  contempt  for  dis- 
obedience.   Harr.    Hind.    And  a  solicitor,  in  a  case  of  imprac- 
ticable  service  of  his  client  in  person,  has  been  ordered  to  serve 
his  own  client.    In  serving  special  orders  (where  a  writ  of  exe- 
cution may  not  be  wanted),  the  original  must  be  shown  duly 
passed  and  entered,  as  in  case  of  common  orders,  see  Decrees, 
Chap.  XLVIII. ;  also  respecting  the  entering  orders  nwic  pre 
tunc,  which  applies  to  orders  as  well  as  decides,  and  is  a  motion 
of  course,  if  applied  for  recently  after  the  occasion. .  And  liberty 
has  been  given  to  redraw  up  an  order  which  was  lost  before  it 
was  entered,  and  to  enter  it  nunc  pro  tunc,  though  to  charge 
interest,  it  appearing  by  the  minute  book  of  the  Registrar  to  have 
been  drawn  up.     I  Dick.  129.     An  order  may  be  discharged, 
not  only  by  appeal  or  on  a  rehearing,  but  by  motion  or  petition, 
on  the  ground  that  it  was  obtained  upon  false  suggestions ;  or 
upon  producing  new  facts ;  or  sometimes  on  account  of  a  sup- 
posed error  in  the  order  itself  upon  the  same  facts.    Newl.  171. 
An  order  made  ex  parte,  or  on  a  .motion  of  course  by  the  Lord 
Chancellor,  may  be  discharged  by  the  Master  of  the  Rolls.  Mos. 
71.    And  a  party  in  contempt  for  not  obeying  an  order  may  yet 
move  to  discharge  it.    16. 258.    But  an  order  made  upon  fitr- 
ther  directions  (viz.  after  a  Master's  report),  being  a  decretal 
order,  cannot  be  discharged  upon  motion  m  any  case.   l.Ves*  J. 
S3.    See  Ifecrees,  Chap.  XLVIII, 
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Certificates. 


A  CEHTI7ICATE  IS  a  matter  in  writing  under  the  hand  of  the  Mas- 
ters, the  Six  Clerks,  or  othei  officeis  or  ministers  of  the  Courts 
jofon&ing  the  Court  of  something  under  their  respective  admi'* 
auction  or  cognizance,  that  is  done,  not  done,  or  misdone ; 
which  a  standing  or  other  order,  or  the  mandate  of  the  court,  or 
ueir  duty,  or  the  reason  of  the  thing,  requires  them  to  acquaint 
the  Court  with ;  especially  from  the  Masters,  Six  Clerks,  and 
slMwuig  oflfceis  of  the  Court.    Pra.  Reg.  Hind. 

These  certificates  the  Court  gives  much  credit  to.  Some  cer« 
™cates  of  the  Master  are  in  nature  of  reports,  but  distinguished 
n^mihemas  not  requiring  confirmation  by  the  Court,  and  as 
h«mg  open  to  exception  by  a  dissatisfied  party  immediately,  with* 
oat  carrying  in  previous  o6;ectiims,  and  requiring  no  warrants  to 
«ttle,  hut  being  complete  by  the  Master's  signature.  All  reports 
jre  certificates,  but  all  certificates  are  not,  strictly,  reporte. 
MaiKr's  certificates  are  to  be  filed  in  the  Report  Office  before 
^  can  be  acted  upon.  But  (where  not  excepted  to)  being  by 
the  roles  of  the  Court  conclutive  on  the  subject,  and  that  subject 
^1a  *^ch  a  nature  as  to  found  any  decree  or  order  upon,  they 
J^fijd  not  the  Court's  confirmation,  as  all  reports  properly  so 
y^  do.  The  usual  subjects  of  these  certificates  are  reference 
"proceedings  for  scandal  or  impertinence,  &c. ;  commissions  for 
envonation  of  witnesses ;  taxation  of  costs ;  and  other  interior 
ottory  matters.  In  matters  relating  to  irregularities  in  mere  mat- 
vf  ^^^P"^^  o^  ***6  Court,  the  Court  on  motion  or  petition 
Jjwuiy  orders  such  matters  to  be  referred  to  the  two  senior  Six  ^ 
Uerks,  not  in  the  cause,  to  certify  whether  such  proceedings  or 
P*^^^^  be  regular  or  not,  and  according  to  their  certificate  the 
7^^°^  ^^  to  abide ;  and  such  last  meitipned  certificate  cannot 
»*  excepted  to,  without  particular  leave  of  the  Court,  which  is 

ywy  rarely  granted.    Harr.    See  various  Forms  of  Certificates 
it^  vol.  ii. 
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CHAPTER  XXXIX. 
Examination  of  Witnesses. 


The  mode  of  examining  witnesses  in  equity,  is  (unless  in  parti- 
cular instances  of  viv4  voce  examination  being  allowed)  l^  inter- 
rogatories in  writing,  exhibited  by  tlie  party,  jSaintiffor  de^dantj 
or  direetod  by  the  Court  to  b^  proposed  to  and  asked  of  the  wit- 
Mssei  in  a  cause  touching  the  merits  thereof,  or  of  some  incident 
tiiefeia;  ts  #ell  as  toudiing  contempts  whereupon  the  party 
oflbndiiig  iftto  b6  ttanined.  H(Lrr*'259.  And  such  examituitlon 
is  either  by  die  enoteiner  in  town,  or  uAder  ft  commi^on  to 
Commissioners  in  the  country. 

As  on  hearings  upon  bill  ao(d  answers  no  c^ridenee  is  to  be  ad- 
mitted (except  matters  of  record)  but  what  arises  from  the  bill 
tnd  attswer  itself,  so  when  the  parties  proceed  to  the  examina- 
tion of  witnesses,  the  cause  is  determined  by  such  endence  as 
ariseft  from  tile  d^^tion  of  witness^  examitind  tipon  ibterrdga- 
tories*  And  tMfh  tiie  plaintiff  and  defendant  may  ordinarily  ex- 
Mbit  lAtetfOgatorieS ;  for  wh^n  parties  are  at  issue,  ft  is  nckressaiy 
to  consider  what  thts  other  side  may  examitaie  into,  as  well  as  what 
ourselves  can  prove  $  and  so  counter  or  cross  interrogatories  may 
Tows  cxuni-  be  prepared,  if  there  be  occasion.  Ifnd,  Witnesses  in  a  town 
nation.  ^,,^  ^^  examined  at  the  Examiner* s  "Office  in  Rolls  Yard.     In 

'E  eeuntry  cause,  they  are  examined  tender  a  commission  directed 
to  Commitoion^TS  in  the  coontry,  and  the  depositions  are  taken 
there  if  the  parties  do  not  come  up  to  town  to  be  examined,  as  in 
some  caws  it  in  preferred  that  they  khould  do,  if  not  as  less  ex- 
pensive, yet  sometimes  from  an  idea  th&t  the  examinations -may 
oe  better  taken  by  the  Examiner.  When  a  witness  is  to  be  exa- 
mined in  town,  the  interrogatories  (drawn,  or  perused  and  signed 
by  counsel,  and  engrossed  on  parchment,)  are  to  be  left  with  that 
one  Of  the  two  Examiners  who  takes  the  causes  alphabetically 
comprised  in  the  letters  written  over  their  respective  doors,  and 
Filing  inter-  -within  which  letters  the  particular  cause  may  be  included.  This 
rogatories.  leaving  of  interrogatories  is  what  is  termed  jiHng  interrogatories. 
If  both  town  and  country  witnesses  are  to  be  examined  in  the 
suit,  the  one  in  town  and  the  others  by  commission,  the  whole 
set  of  interrogatories  for  each  need  not  be  filed  with  the  Examiner, 
bat  only  such  as  relate  to  the  witnesses  who  are  to  be  examined 
there.  And  in  any  case  the  Examiner,  or  the  Commissioners  on 
the  execution  of  a  commission,  should  be  informed  of  the  points 
to  which  it  is  desired  the  witnesses  should  be  examined.  This 
information  is  usually  given  by  a  note  or  memorandum,  stating 
the  particular  interrogatories  wished  to  be  made  the  sut^iectof 
the  witnesses'  examination. 
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The  Examiner's  time  and  engagements  are  to  be  bohstulted  by    CHAPTER 
the  solicitor,  in  arranging  with  his.  witnesses  their  attendance     xxxix. 

to  [be  examined.    The  solicitor  should  attend  them  on  the  day ^ 

and  hour  appointed,  to  the  Examiner's  Office,  where  he  will  leave 
them,  and  he  is  then  to  serve  or  leave  at  the  seat  of  the  Clerk  in 
Court  of  the  opposite  party  (who  sends  it  to  his  client,  the  soli- 
citor,) a  noUce  m  writing,  containing  the  name  and  description 
of  the  witness  (Order  XXV.,  April,  1828,)  and  the  oppdsifce  NewOnler. 
party  may  then  attend  at  the  Examiner's  Office  to  identify  hraa, 
and  thereby  enaUe  himself  to  jprevent  witnesses  being  personated, 
and  take  the  required  steps,  if  necessaiy,  for  his  cross-examina- 
tion.   The  Examiner's  ^erk  will  take  the  witness,  with  the  in- 
terrogatories, to  the  Public  OiEoe  to  be  sworn  before  the  Sitting 
MastCT.    And  by  tbe  XX  Vlth  Order  it  is  directed,  that  "  the  New  Order. 
Examiner  who  shall  take  the  examination  in  chief  of  any  witness 
shall  be  at  liberty  to  take  his  cross-examination  also."    The  Cross  inttrro. 
^posite  solicitor  naving  received  such  note  from  his  Clerk  in  «»^'*«»' 
Court,  will,  if  he  wishes  to  cross-examine  tbe  witness,  file  cross- 
intenegatoiies  also,  (having  first  under  counsel's  advice  got  them 
drawn  by  him,  and  engrossed  on  parchment  like  original  interro- 
^tQdes),l)y  leaving  them  with  die  Examiner,  who  is  to  be  in- 
ctnieted  aecovdingl^.    But  it  may  be  noticed,  that  it  is  not  always 
^t  eiQss-eramination  is  advised.    For  it  can  in  general  be  omy 
&  fuett  as  to  what  the  defendant's  vntnesses  should  be  crote>exa- 
mined ;  yet  sometimes  it  may  be  important.    The  solicitor  may 
ofiien  be  able  to  asisist  counsel  in  his  judgment.    This  cross-exa- 
mination, if  resorted  to,  must  be  before  the  witness's  iexamination 
in  chief  is  completed,  or  at  any  rate  within  fortjr^ighl  hour^ ; 
wnmr  which  time  tile  parhr  for^  whom  the  witness  is  examined  is 
iwond  to  proeure  bin  attendance,  either  by  hi&  remaining,  or  re- 
^^tnung  to  be  cross-etamined.    But  if  that  time  be  suHered  to 
^^f^f  and  the  witness  to  depart,  after  the  close  of  his  examina- 
upQ  in  chief,  the  parhr  examining  him  is  not  compellable  to  bring 
nim  back ;  but  the  adverse  party  take^  it  upon  nimself  to  pro- 
ciire  his  attendance.    If  a  vntness  should  Secrete  himself  in  order 
^  avoid  cross-examibatlon,  the  party  whose  witness  he  is  will  be 
^^'deied,  on  application  to  the  Court,  to  procure  his  attendance 
on  pun  of  the  suppression  of  his  depolsition.    Dick.  288.    To  WfU. 
pn>ve  a  will  of  real  estate,  you  obtain  the  original  from  the  Court 
^hftTeih  it  is  deposited,  wbethelr  Doctors'  Commons  or  some 
^tber  ecclesiastical  jurisidiction.    If  the  latter,  ii  must  be  sent 
'or*    If  the  former,  a  clerk  from  the  Prerogative  Office  will,  on 
^FP^cation  there,  be  despatched  with  it  to  the  Examiners,  and 
w  it  back  when  the  latter  has  compleated  the  examination  of 
^  witnesses  attesting  it,  and  done  with  the  document  itself. 
I^^lwis  refusing,  or  thought  likely  not  to  attend  voluntarily  to  Subpoena  to 
pa  eumined,  should  be  served  with  a  subpoena,  to  be  obtained  testify, 
in  the  Qival  manner  at  the  Subpoena  Office,  under  the  following 
P^pe  or  note,  viz : — 


164 


EXAMINATION  OF  WITNESSES. 


CHAPTSE    SnlfMBiM  far  A,  B.  to  appear  m  Chamcery,  returnable  imamedi' 
XXXIX.         «tely»  to  tett'fy  on  hekaffof  P.  £.  and  others, 
-.^^^m^mm^  [SoUcltor's  iiame,  and  date*] 

This  aubpoena  is  to  be  aervad  on  the  party  personally,  and 
accompanied  by  a  notice  to  be  signed  by  the  Examiner,  the  form 
of  which  may  be  as  follows,  viz. : 

In  Chancery. 

Mr»  A.B. — Take  notice,  that  hu  virtva  rfa  writ  qf-mbpmna,  issmng 
out  ef,  and  under  the  Meal  of  the  Htgh  Court  <f  Chancery,  to  you 
directed  and  herewith  served,  you  are  hereby  required  to  appear 
personally  before  N,  D.  Esq.  one  of  the  Examiners  of  the  said 

Court,  on the  —  day  of inttant,  by of  the 

clock  in  the  forenoon  of  the  same  day,  in  the  Eauiminer's  office, 
in  BoUs*  Yard,  Chancery  Lane,  in  the  county  of  Middlesex,  to 
testify  the  truth  according  to  your  knowledge,  in  a  certain  cauae 

now   depending    between plaintiffs, and  others,   de- 

fondants,  on  tfte  behalf  tf  the  said and  others. 

To  A.  B.  C.  D.  Examiner. 


When  to  be 
served. 

WitneHnot 

attending. 

Affidavit 


Order  to  at- 
tend. 

Service. 
Comoiitment. 


TifMtair. 

Warden  of 
Fleet 


Costs  of  eon- 
tempt 

Discharge. 


.  This  subpoena  and  nodce  should  be  served  two  davs  before 
the  day  of  examination.  Should  the.  party  not  attend,  obtain 
the  Examiner's  certificate  of  the  interrogatories  beine  filed,  and 
of  the  witness's  non-attendance  to  be  examined.  An  affidavit 
of  the  service  of  the  subpoena,  and  notice,  must  also  be  made 
and  filed,  and  an  office  copy  taken ;  upon  which,  with  instruc* 
tions  to  counsel,  an  order  of  course  wiQ  be  obtained  on  motion, 
for  the  witness  to  attend  the  Examiner  at  his  own  expense  in 
four  days,  or  be  committed  to  the  Fleet  prison.  The  service  of 
this  order  must  be  personal  on  the  witness.  Continuing  con- 
tumelious, another  order  of  course,  may  be  obtained,  [upon  af- 
fidavit of  service  of  the  &rst  order,  with  a  certificate  similar  to 
the  last,  from  the  Examiner,  of  the  first  order  not  being  com- 
plied with,]  that  the  witness  be  actually  committed.  Thu  order 
18  to  be  delivered  to  the  Tipstaff  of  the  Court,  with  instructions 
as  to  finding  the  partf ;  or  it  may  be  delivered  immediately  to 
the  Warden  of  the  Fleet ;  and  in  either  case,  a  warrant  will  be 
obtained  by  the  Tipstaff  or  Warden  from  the  Lord  Chancellor's 
Secretary,  and  the  witness  will  be  apprehended  under  it.  He 
will  not  be  discharged  from  the  Fleet  until  he  have  submitted 
to  his  examination,  and  paid  6)1  costs  of  the  contempt.  The 
Court  then,  on  his  application  and  producdon  of  the  Examiner's 
certificate  of  his  contormity,  and  the  adverse  Cleik  in  Court's 
consent,  admitting  payment  of  the  costs  of  tfie  contempt,  will 
make  the  necessary  oider  for  his  discharge,  either  on  motion  in 
Court,  or  petition  at  the  Rolk.  The  Court  may  be  satisfied 
otherwise  than  by  such  consent,  of  the  payment  of  costs :  possibly 
the  payment  or  me  bon&  fide  tender  of  them  may  be  verified  by 
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affidavit ;  in  which  case,  if  the  Court  have  ordered  such  veiifica-    CHAPTER 
tion,  the  gaoler  is  bound,  upon  service  of  the  order  of  discharge,     XXXIX» 
accompanied  by  such  affidavit,  to  let  the  party  go.    1  Madd.  - — . 
Bep.109.   The  same  proceeding  is  applicable  to  a  witness  who,  ^|^™|j^ 
afiter  attending  the  Examiner,  refuses  to  be  sworn,  or  be  exa- 
mined, or  to  siern  his  examination.    Newl.  Cha.  Ft.  274.    12 
Ves.  201.  Hind.  330.   If  a  witness  is  confined  in  prison  within  prisoner. 
,  twenty  miles  of  London,  or  through  sickness  or  infirmity,  and  Sickaeat. 
mtkm  the  same  distance,  cannot  attend  at  the  Examiner's  Office ; 
the  Sitting  Master  at  the  Public  Office,  with  the  Examiner,  will  Attended  by 
attend  such  witness  in  prison  or  at  his  abode,  and  swear  and  Master. 
examine  him  there.     Of  this  examination,  two  days'  notice  in 
writing,  snecifving  the  name,  and  place  of  examination  of  the 
witness,  skoula  be  given  to  the  opposite  Cleifc  in  Court,  to  afford 
an  opportunity  of  cross-examination.  The  interrogatories  should 
have  been  previously  filed  with  the  Examiner,  and  the  neces- 
saiy  arruigements  and  appointment  made  between  him  and  the 
Master.    In  either  case,  the  first  representation  is  made  to  the 
Master,  (and  in  case  of  the  absence  of  the  Sitting  Master,  it 
ottybe,  if  requisite,  to  any  other  Master,)  who  wiU  make  the 
Wnntment  in  the  first  instance.    Newl.  ib. ;  &  Hind.  330, 
^l«    Por  a  subpoena  diiees  tecum,  to  be  served  on  a  person  not  Daces  tecum* 
f*^  in  the  cause,  but  havine  a  deed  or  document  in  his  posses- 
sio&t  required  to  be  given  m  evidence,  the  following  precipe 
must  be  left  as  usual,  at  the  Subpoena  Office,  viz :  SnbpcBD*. 

S»bptauLfor  W.  A.  to  appior  in  Chancery,  returnabU  immediately, 
to  tett^y  on  hehatfofA,  B,  and  others,  and  to  bring  with  him  and 
Produce  a  certain  indenture  of  (settlement,  mortgage,  8^,  5fc.) 

^>tenng  date  ike day  rf ,  and  made  bHtoeen  (describ' 

i»^g  ike  deed). 

(Solicitor's  name,  and  the  date*) 

If  a  witness  be  a  married  woman,  she,  as  well  as  her  bus*  Married 
•^^i  must  be  severally  named  in  a  subpoena,  and  in  the  pre-  woman. 
^'   The  service  upon  her  must  be  personal  service,  and  the 
^der  of  expenses  oe  made  to  her  and  not  to  her  husband* 
*^here  a  witness  comes  up  to  town  from  the  country  to  be  Witnen's 
examined,  his  reasonable  expenses  for  coming,  stay,  and  return-  expenses. 
^1  must  be  paid  or  tendered,  before  he  is  comnellable  to  give 
^viilence.    Compensation  for  loss  of  time,  is  allowed  only  in  Loss  of  time. 
^  of  medical  men  and  attorneys.    For  the  examination  of  a  Defendant 
QBTe&dam,  as  a  w^ess  for  the  plaintiff,  an  order  of  course  is  to  examined. 
D*  obtained,  and  mote  usually  by  petition  at  the  Rolls  than  by 
?M>tion.    This  may  be,  where  the  execution  of  any  deed  or 
lUtouA^nt,  stated  in  the  proceedings,'  is  to  be  proved,  or  for 
I'uier  oeeasions.    The  order  is  made  upon  the  terms  of  saving  Order. 
J»«  eieeptions,  and  payment  of  costs.    Without  this  order,  the  J>»t  excep- 
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ReplicatioD. 
Co-defendant 


PUintiff  lo- 
volnnury. 


Next  Mend. 

Order  for 
party's  ex- 
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Examiner  will  not  examine  a  defendant ;  it  must,  therefore^  be 
left  with  him,  or  the  deposition,  though  taken,  could  not  be 
read.    2  Ball  &  Beat.  213.    A  defendant  so  examined  may  have 
a  decree  against  him  upon  other  matters  to  which  he  was  not 
examined.    Ambl.  583.    But  if  replication  have  been  filed  to 
defendant's  answer,  he  cannot  be  examined  as  a  witness  until 
the  replication  has  been  withdrawn.    Dick.  595.    A  defendant 
may  examine  a  co-defendant,  bpt  a  pl^dntiff  cannot  ft«i«iiit<>  a 
co-plaintiffj  nor  can  a  defendant  examine  an  involuntary  plain- 
tiff.   Newl.  280.    1  Vem.  230.    But  a  plaintiff  consenting, 
the  Court  will  make  an  order  for  his  examination  by  defisndant, 
leaving  the  question,  if  his  deposition  can  be  read,  until  the 
hearing.    Defendant  may  examine  the  next  friend  of  ai^  infant 
plaintiff;  but  plaintiff  wanting  the  next  friend  as  a  mtness^  his 
name  in  the  bill  must  be  struck  out  and  supplied  by  a  new  next 
friend.    Ibid.    No  party  in  the  cause  can  be  examined  wiAont 
an  order,  unless  both  sides  do  so,  which  will  be  allowed.    Wy. 
Prac.  Reg.  419.     Such  order  is  of  course,  before  decree,. but  on 
special  ground  shown,  if  after  decree ;  it  is  on  sugges^on'  that 
the  party  is  not  concerned  in  interest  in  the  matters  in  question, 
and  always  with  a  clause  of  saving  just  exceptions.     NewL  ib, ; 
&  16  Ves.  218.  Harr.  Cha.  285.  Any  objection  to  such  eiridence 
must  be  taken  at  the  hearing,  if  his  interest  do  notplainly  appear 
when  the  order  is  applied  for,  so  as  to  prevent  it  being  made-. 
This  order  is  to  be  produced  on  the  examipation  of  the  witness, 
either  by  Commissioners,  or  before  the  Examiner.    The  deposi- 
tion pf  a  person  examined  as  a  witness,  and  afterwards  made  a 
defendant,,  cannot  be  read,  though  only  a  trustee.    Newl.  281. 
After,  examination  of  witnesses  upon  interrogatories,  and  befi^re 
publication  has  passed,  interrogatories  may  be  exhibited  aidier 
for  the  examination  of  additional  witnesses,  or  for  the  re-e^oni- 
nation  of  th^  (Jrigii^al  witnesses  on^mh  interrogatories :  no  order 
is  necessary  for  the  former  purpose,  if  the  examination  was  in 
the  Examiner's.  Office^^  but  a  previous  order  is  necessary  for  the 
latter  ptu^se ;  and  in  either  case,  an  order  must  be  had,  if  the 
examination  was  before  Commissioners.    And  after  publication, 
i;pon  an  aSdavit  by  the  party,  his  Clerk  in  Court  and  solicitor 
denying  knowledge  of  fotmer  depositions,  new  witnesses  may  be 
examin^,  and  the  same  witnesses  re-examined  uponyresfc  inter* 
rp^tories,  on  an  order  obtained  for  the  purpose,  and  the  Master 
bem^  directed  to  settle  the  interrogatories ;  the  opposite  party 
being  in  such  case  entitled  .not  only  to  cross-examine,  but  to 
examine  at  large.    Newl.  iJbid, ;  .&  see  1  Dick.  6.    Wy.  Pnu 
Reg.  420,    Pre.  Cha.  386.    £q.  Ca.  Ab.  233.    Harr.  Cha. 
273,  274.    \  Vern.  253.    To  liable  a  witness  to  look  into 
papers,  which  under  a  mistake  as  to  the  time  of  his  examination 
he  had  omitted,  and  thereby  to  answer  more  fully ;  such  wit- 
ness has  been  permitted,  before  publication,  to  be  re-examined 
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upon  the  same  interrogatoiies;  Jbid.,  &  13  Yes.  280 ;  but  not    CHAPTER 
woeo  the  application  was  genertJ,  yiz,  for  liberty  to  conrect  former     XXXIX* 

evidence.    1  Mer.  130.    The  same  permission  has  been  given ■ 

after  publication  for  correcting  a  cl«ur  mistake,  upon  the  wit-  JSItake. 
oess's  own  application,  but  confined  to  that  point ;    and  an 
entire  new  examination  not  permitted.  NewLtAul.  13  Yes.  285. 
If  one  party  have  examined  witnesses,  and  the  other  not ;  the  One  party  not 
latter,  before  publication,  may  obtain  an  wder  of  coune  for  a  «*"»«n*nfr 
^nmisswn ;  and  the  same,  or  to  examine  at.  Oie  Examiner's  Comnuwion. 
Office,  even  after  publication,  upon  a  similar  affidavit,  as.before 
stated,  as  to  iterance  of  the  depositions  already  taken.    In  a.  Newcommto- 
joint  commission,  in  which  the  defendant  had  Commiananen  pre-  *^<^'>* 
sent  when  executed,  but  had  not  any  interrogatories,  the  Court 
lefiised  defendant  a  new  commissiob,  notwithstanding  such  af- 
fidavit.   Newl.  ibid.;  &  1  Dick.  18.     For.  Rom.  131.  137. 
But  publication  passing.by  consent  of  defendant,  at  request  of 
plaintiff,  before  tbe  re^lar  time,  and  if,  regularly  passed,  therft 
would  have  been  sufficient  Ume,  the  Court  will  then  grant  de- 
fendant a  second  commission.    And  if  a  renewed  commission  is;  Expense. 
granted,  the  party  obtaining  it  bears  all  the  charges  of  such 
commission,  unless  the  other  side  examine  witnesses ;  in  which 
case  he  must  pay  his  own  part.  Harr.  Cha.  Prac  248.    8  Yes. 
316. 

The  examination .  of  witnesses  by  comnduian  in  a  eountri^  Country 

<au8e,  is  also  conducted  upon  interrogatories  to  be  drawn  and  ^**'** 

pgiied  by  Gounscil,  or  perused  and  signed. by  counsel,  if  drawn 

>>y  the  solicitor,  (which  is  seldom  &ne,)  and  th^  are  as  in 

other  cases  to  be.  engrossed  on  parchment  by  eadi,  or  either 

puty  suing  out  ibe  commission,  for  the  examination  of  their 

'^^pective  witnesses ;  this  commission  is  obtained  under  the 

^^  for  the  subpoena  to  rejoin ;  or  by  a  special  order  obtained 

Hj  either  side  where  necessary  in  any  extraordinary  case ;  and, 

whether  the  jexamination  be  in  town  or  by  commission,  inter- 

^tories  may  be  prepared  also,  for  the  cross-examination  of 

^e  adverse  Mntnesses.    Such  interrogatories  are  expressed,  and 

f^PP^e4  to  be  annexed  to  the  commission ;  and  used  to  be  sent 

uiU)  the  country  with  it,  and  delivered  to  the  Commissioners 

wen  they  met  and  opened  their  commission.    But  at  present, 

n^tenpgatories,  as  well  for. original,  as  cross-examination,  are  not 

^J  (if  the  latter  can  be  satisfactorilv  prepared  with  sufficient 

viowledge  of  what  the  witnesses  will  depose  to)  sent  down  with 

me  conumssion ;  but  also  firom  time  to  time,  as  they  are  wanted, 

^.^e  progress  of  .its  execution,  the  Commissioners  are  supplied 

^th  fiiesh  interrogatories.  19  Yes.  554.  Harr.  Cha.  259.  Hind. 

317.    By  a  general  rule,  the  plaintiff  has  the  first  right  to  sue  Plaintiff's 

^  this. commission ;  and  upon  that  ground  it  is  part  of  the  priority. 

^''uer  for  subpoena  to  rejoin,  that  he  may  be  at  liberty  so  to  do ; 

^  that  defendant  should  join  and  strike  Commissioners'  names 
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CHAPTBS   after  notice  thereof  to  his  Clexk  in  Court,  or  in  default  thereof, 
that  plaintiff  mar  hava  a«oin«ilision  directed  to  His  *own  Oata*' 
2  Dick.  993.    And  if  defendant  do  not  avail  hitn^ 
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self  of  this  oppoitnnitj  of  axamining  his  own  witmesaes,  he  is  fiot 
entitled  to  a  new  camnuaaian*  Ibid,  If,  fbr  any  reason'^  i^aintSBT 
do  not  ane  ont  a  oomaaiaaion,  defendant  nay j  and  niay  have  ili6 
carriage  of  it }  in  wUch  case  plaintiff  may  join  in  sttcn  commia* 
sion,  and  upon  his  own  interrogatoriea  may  cross-ezamine  defend- 
ant's witnesses,  as  well  as  eaBattiae  witnesses  for  himself.  Ibid. ; 
and  Newl.  Cha.  Pra.  257.  Harr.  Cha.  Pra.  245.  A  defendant 
may  also  have  a  commission,  if  he  have  witnesses  who  live  at 
considerable  distance  from  those  of  plaintiff,  or  beyond  sea. 
Ibid*  In  either  case  the  commission  is  to  be  bespoken  of  the 
Clerk  in  Court,  who  will  make  it  out  on  production  of  the  order 
to  him :  tf  for  the  plaintiff,  the  order  for  subpoena  to  rejoin ;  if 
fbr  defendant,  that  by  which  the  application  was  mnted.  With 
respect  to  either  side  joining  the  other  or  not  in  the  commission, 
that  will  be  determined  by  considering,  whether  the  share  of  ex^ 
peiue  be  a  greater  object  than  the  opportunity  of  having  your  own 
Commissioners  to  see  the  examinations  taken  :  and  that  consi- 
deration depends  upon  other  obvious  considerations  and  circum- 
stances.  Commissioners  are  not  to  be  either  the  solicitor,  or 
clerk  to  the  solicitor,  of  either  plaintiff  or  defendant ;  nor  is  the 
Commissioners'  clerk  to  be  the  clerk  of  either  of  the  solicitors  : 
in  any  such  instance  the  depositions  would  be  suppressed. 
4  Madd.  380.  Dick.  563,  793.  If  plaintiff  commit  abuse  in 
executing  the  first  commission,  defendant  may  have  the  car- 
riage of  a  second,  to  be  applied  for  by  him :  also,  if  the 
commission  be  lost  by  plaintiff's  fault.  Ibid,  In  an  in- 
junction cause,  also,  if  delay  be  apparently  intended  by  plain- 
tiff, defendant  may  have  a  dnpUcate  of  the  commission,  which 
will  enable  him  to  execute  it,  independently  of  plaintiff,  in 
case  of  his  neglect.  Ibid.;  and  Gilb.  For.  Rom,  127.  The 
Commissioners  to  be  named  in  a  commission  are  to  be  chosen 
before  it  issues,  whether  sued  out  by  plaintiff  or  defendant  This 
choice,  when  both  sides  have  Commissioners,  see  just  above,  as 
to  joining  in  commission  or  not,  is  termed  "joining  in  commis- 
sion," and  is  what  the  order  for  subpoena  to  rejoin  means  by  that, 
expression.  To  effect  it,  the  solicitor  of  the  p^Jf  who  has  the 
commission,  and  the  carriage  of  it,  furnishes  nis  Cleik  in  Court 
with  four  Commissioners'  names  (usually  solicitors  of  his  own 
selection) ;  the  Clerk  in  Court  then  calls  upon  the  adverse  Clerk 
in  Court  for  Commissioners'  names;  who  also  receiving  them 
(rom  his  client,  the  opp(»ite  solicitor,  they  then  name  Commis- 
sioners, one  by  one,  alternately,  till  each  has  named  four;  after 
which,  and  after  consulting  with  their  respective  clients,  (the 
solicitors  on  either  side,)  each  Clerk  in  Court  strikes  two  of  the 
four  names,  thus :  he  that  has  the  carriage  of  the  commission 
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strikes  oat  one  of  those  named  by  the  other  party,  who  does  the    CHAPTER 
same;  then  each  of  them,  one  more;  and  the  remaining  four     ^xxxix. 
are  the  Commissioners  to  act.   If  a  party,  having  joined  in  com-  ■  « 

mission  with  the  party  obtaining  it,   renise  afterwards  to  strike  ^'''•^"B* 
Commissioners'  names,  the  Court  will  strike  out  two  of  them  on 
petition  ;  the  Clerk  in  Court  of  the  party  appljring  being  then  at 
liberty  to  strike  out  either  two  of  the  opposite  Commissioners  he 
may  think  fit — the  commission  in  sucn  case  going  to  the  four 
who  are  left.    Harr.  Ch.  Pr.  244.    Newl.  269.    See  the  PeH- 
tm,  vol.  U.    To  examine  witnesses  residing  beyond  sea,  or  out  Beyond  sea, 
ofthe  Courtis  jurisdiction,  a  commission  can  only  be  obtained  wJorWic- 
upoo  affidavit,  stating  the  fact,  &c.  (see  the  Affidavit,  vol.  ii.) ; 
but  not  granted  where  such  commission  would  delay  the  direc- 
tioQ  on  hearing  for  taking  of  accounts  ;  but  in  such  case  the  ap- 
pUcatioQ  must  be  after  the  account  has  been  directed  to  be  taken. 
4  Bro.  C.  C.  69.  273.     7  Ves.  304.     On  a  commission  executed  Foreign  com- 
abroad,  the  sending  it  out,  and  receiving  it  back,  (to  identify  the  "»!»><»• 
document  as  the  one  obtained,)  must  be  proved  by  aBMavit  of 
tbe  solicitor.    4  Bro.  C.  C.  100.    The  motion  for  such  commis-  Affidavit. 
sioQ  must  be  on  affidavit,  that  the  matter  arose  at  the  place  men- 
tKmed,  Of  sufficient  read  out  of  the  answer  to  show  it.  Ibid.  273 ; 
^  it  ia  sufficient  in  such  case  to  state  witness's  name,  that  his  Of  what  con- 
evidence  is  material,  and  that  he  is  abroad.    Ibid.  88.    The  si«^& 
time  for  tbe  return  of  a  commission  to  examine  witnesses  abroad  Retan  of 
niay  be  r^ulated  by  circumstances  between  the  solicitors  and  co™°»l»h>n- 
Clerks  in  Court ;   but  if  returnable  generally,   without  delay, 
effected  delay  will  not  be  permitted  by  the  Court.     Hind.  307. 
%bt  Commissioners  are  usually  named  in  commissions  to  be  Eight  Com*- 
executed  abroad.     If  foreigners  not  understanding  English  are  to  mlwioners. 
be  examined  under  it,  the  commission  will  provide  for  swearing 
iQlerpreters,  whose  oath  the  Clerk  in  Court  will  annex  to  the- 
commission.    Hind.  ib.    For  the  examination  of  a  fortign  wit-  Foreign  Wit^ 
i^ess,  Dot  understanding  the  English  language,  an  order,  of  n«"** 
conne  is  to  be  obtained  by  motion,  or  petition,  authorizing  the 
^^missioneis  to  appoint  an  interpreter,  if  such  order  was  not  in-  Interpreter, 
eluded  in  that  for  the  commission  itself.    See  Order,  vol.  ii. 
fbe  interpreter  must  be  sworn  by  the  Commbsioners  to  interpret  Sworn. 
^1;  the  oath  to  the  witness,  and  also  his  depositions,  if  taken 
down  in  English,   1  Dick.  103  ;  but  if  taken  down  in  the  lan- 
guage bf  witness,  an  order  must  be  obtained  for  a  sworn  transla- 
tion ioto  English  :  this,  when  sworn  to,  is  to  be  annexed  to  the 
original  deposition,  and  filed  with  it,  and  an  office  copy  made ; 
and  by  another,  or  the  same  order,  it  will  be  admitted  to  be  read 
at  the  hearing :  bat  the  original  not  suffered  to  be  taken  out  of 
*e  Six  Clerks'  office  to  be  translated     7  Ves.  292.    Newl.  279. 
^  vol.  ii.    In  a  joint  commission,  the  solicitor  suing  it  out  Joint  corn- 
may  usually  arrange  with  his  Commissioners  the  time  and  place  *»iMlo»« 
of  executing  it.    [This  is  supposing  the  commission  aod  interro- 
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gatories  t%be  aent  to  the  conespoiulent,  or  Comausaiooer  of  tke 
party,  having  the  carnage  of  tne  commi^tOQ,  iaatead  of  bmiig 
taken  into  the  country  by  the  solicitor  himself,  for  the  p«rpo6«  ^ 
superintending  the  execution,  by  seeing,  and  examining,  9ja4 
arranging,  wiu  his  witnesses,  previously  to  their  examiofttioD  bjr 
the  Commissioners,  and  the  incurring  or  not  of  which  expense 
must  be  a  matter  of  conuderation,  grounded  upon  all  the  ciscuwr 
stances  of  the  case.]  The  noUce  to  the  parties  joining  in  cooir 
mission  must,  as  directed  by  the  labd,  and.  subscribed  by  »t  Jb^Mt 
two  of  the  Commissioners,  be  served  on  such  parties  foartesn 
clear  days  previous  to  the  day  appointed  for  executing  the  eeat^ 
mission.    The  f<^owing  may  be  the  foon  of  the  notice,  viz. :— - 

We,  whose  names  are  heretinto  subserved,  having  raceived  a 
eommiiuon,  muing  out  rf,  and  under  the  $eat  of,  the  High 
Court  rf  ChaM€ery,  to  us  and  others  directedt  far  the  examhm^ 
turn  of  witnessest^  in  a  certain  came  there  depending,  between 
it.  B.  plaintiff,,  and  C»  D.  defendant;  This  is  to  give  yon 
notice,  that  we  wUi  execute  the  said  eonuniaion  on  bdialf  of  t&e 
plaintiff  A*  B«  (or  de&ndant  C.  D.,  as  the  case  may  be,)  at 

the  house  of  on  the  < day  rf instomt,  at  the 

hour  of o'clock  iu  the  forenaon  of  tlie  same  day,  ushen  and 

where  you  and  jfui/r  Cuntmismaevs.  may  be  present^   ^  ypu 
please^    Dttted  — — ^^ 

S.G. 
To  C.  D.  the  aJme-namcd  \  H*  T, 

defendant,  ^ 

If  the  witnesses  to  be  examined  vriU  voluntarily  atten^t  tlie 
following  summons  will  be  sufficient  to  authorise  the  pr^uction 
of  them  to  the  Commissioners ;  but  otherwise,  and  u  they  9bce 
unwilling  to  give  their  evidence,  they  must  be  compelled  by  sob* 
poena  to  testify,  in  addition  to  the  summons.  Such  subpoena  is 
to  be  obtained  in  the  usual  manner  from  the  Si^bpceaa  Oifioe. 
(See  ante  p.  164.)    The  summon*  may  be  after  this  form,  viz, : — 

In  Chancery, 
Between  A.  B.  plaintiff,  and  C.  D.  defendant* — Whereai  n^e  have 
received  a  commission,  issuing  out  of,,  and  under  the  seal  of,  tke 
High  Court  of  Chancery,  at  Westminster,  to  us,  and  to  others, 
therein  named,  dvrected^for  the  examination  of  witnestes^  m  a 
cause  depending  in  thfi  said  Court,  ^nd  now  at  issue,  between 
A.  B»  plaintiff,  and  C.  D.  defendant ;  And  whereas,  we  are  in- 
formed, that  you,  whose  names  are  hereunder  written^  are  n^atc- 
rial  witnesses  on  behalf  of  the  said  plaintiff  A »  B.  ;  We,  there- 
fore, by  virtue  qf  the  said  commission,  do  herthy  will  and  require 
you,  and  each  efyou,  severally  and  personally,  to  b^  and  appear 
before  us,  the  mia  Commissioners,  or  any  twear  mgre  qfu^  at  fV 


EXAMINATION  OF  WITNESSES.  ITI 

hmae cf  T,  W»  knamn  by  thename  at  iign,  cf^  mtmate^   CHAPTEa 

*     ■       m  tht  cottnty  of on ik€  — ♦  d9§  •f     TCfKXSX*: 

•  instant,  at  the  Mur  tf m  the  forenoon  of  ike  ■  ■ 

aiaie  day,  them  anji  there  io  be  examined  atmtnmet,  aand  to  te§* 
tjfy  the  imth,  aacerding  to  tht  best  of  your  knawiedgti^  far  and 
M  beka^af  the  aaid  plaintiff  J.  B.  And  you  are  tjkeii  and 
thereto attead,  and  not  to  depc^  fuiiil  jiw  iat>e  been  eaaadnetd 
M  the  part  f^f  the  taid  plaintiff  A.  B. :  mad  herein  you  are  mot  to 
M    Dated  tkia A13/ ^ 

ToKF.andO.H.  u\  T. 

The  Juniec  of  ezttcntiiig  the  ccmmwsion,  if  ia  an  interpleadinm  Iiterpleadiaf 
Hue,  is  legskudy  to  be  given  by  m  dsfendent  to  the  plaintiff  ani  ^"'®* 
aot  to  the  dbei  defendant.    1  Cos,  425.    2  Di(^.  648.     CopiM  Copies  kept, 
of  the  notke  and  of  the  sammons  should  be  kept,  to  enable  the  Senrice. 
poMB  sarring  1fa«Da  to  swear  to  the  service,  if  necenaiy.    A 
pluBtiff  is  not  boond  to  serve  such  two,  parfciculaily,  of  ftefend- 
ttt's  CommissioDeTS  with  the  notice,  as  defendant  may  name : 
he  miy  serve  any  two.    Newl.  262.    3  Atk.  633.    If  notice  is 
di'scted  to  be  given  to  a  party  who  cannot  be  found,  an  order  Party  iwt 
majr  be  obtain«l  for  the  Maoer  to  appoint  a  time  and  jdaoe.  'b*^*^ 
NewL  Ibid. ;  and  Hajr.  Cha.  Pr.  246.    Personal  notice  is  nel 
oecttsBy.    Ibid*     Witnesses'  reasonable  expenses  mnst  be  paid  WitneBces' 
or  teodeied  before  tliey  can  be  compelled  to  attend  or  give  evi-  ezpeoBea. 
<^C8.    Harr.  Cha.  253.    Hind.  358,  359.    No  process  of  con-  Contempt. 
tODft  lies  for  disobedienee  of  Commissioners'  suirmom.    Diek. 
^*    A  sabpo&aa  to  testify  is  necessary  to  accon^pany  the  sum- 
DOBS.  A  subpoena  dueet  tecum  (see  ante,  p.  165.)  most  be  served  Dacei  tecum, 
^g  with  the  summons,  if  deeds  or  other  documents  are  wanted 
to  he  prodaced,  and  must  be  as  specifically  set  forth  in  the  sum- 
Boas  as  in  the  subpcsna.  Service  of  summons  and  process  on  wit*  Service. 
^icSKs  must  be  pertonai^  and  should  be  accompanied  by  tender 


or  payment  of  expenses,  if  at  any  dittance;  otherwise,  a  shilling  S'J^'"^'* 
or  Dalf-a-crown  as  conduct  money.    A  witness  regularly  served,  money? 
^^^^^nag  to  attend,  or  to  be  sworn,  mr  to  give  evidence,  or  to  assign  Witneu  com- 


'easott  for  refasal,  or  not  producing  documents  required,  is  Uame  mined, 
to  be  committed  to  the  Fleet,  or  Serjeant-at-Arms,  on  motion, 
giOQQded  upon  an  acting  Commissioner's  certificate  and  affide* 
7^  of  service ;  bnt  the  motion  mnst  be  on  notice,  and  die  eider 
»  first  in  the  alternative  fer  witness  to  attend  the  Commissioners  \ 
or  if  the  commission  be  closed,  then  to  fttlend  the  Examiner  ia 
town.  The  oider  is  to  be  served  on  the  witness  persooaily,  and  in^ 
torrogatories  exhibited  at  the  Examiner's  as  in  a  town  cause :  and 
^  same  covrse  punnied  in  case  of  continned  contempl.    Parol  Parol  evi. 
«^dence  may  be  given  of  the  contents  of  deed  secreted  by  wit-  dence. 
nws.    Gilb.  Fq.  Rom.  145.     Dick.  60.     1^  Ves.  20l.     Two  Two  Com- 
Commissienen  are  anfficient  to  eatcute  a  commission,  though  miMtoaers. 
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CH^rTEB 
XXXIX. 

■    ■  I  ■    ■         -  ■  II 

CommiMioii 
unexecuted. 


Any  two. 


Exception. 

Commiuion 
produced, 
unless  taken 

away.    . 


Then, 
process. 


Bepoaitions 
not  impeach- 
ed. 

Execution  of 
commission. 


Oaths. 
Clerks. 

Adjoorn* 
ment. 

Commission 
lost. 


New  notice. 


Costs. 


Signing  the 
inter  roga- 
toriea. 


ionx  sometimes  attend.    One  Commissioner  meeting*  qn  99eh 
aide,  and  plaintiffs  Commissioner  going  away  inrithout  any 
tking  being  done,  and  the  conmiiasion  thendi^  lost;  tbe  Court 
mdcnred  ^ainti£f  to  pay  defendant  his  costs,  ajui  granted  a  new 
commission,  and  defendant  to  have  the  carnage  of  H-    Harr. 
Cha.  Pra.  247>   It  is  not  necessary  that  the  two  Comnussioaera 
attending  should  be  one  named  by  each  party :  the  attendance 
of  the  two  named  by  the  party  having  the  caftmge^  of  connais- 
sion  is  sufficient :  they  may  act  in  the  absence  'Of  the .  other 
Commissioners  ;  but  not  so  vice  vers&,  unless  in  case  of  dnpU- 
cate  commission.    Ibid.  247.     The  commission  or  di^lieate 
must  be  produced*  at  the  time  of  examining  the  witnesses, 
except  where  the  Commissioners  meet  and  examine,  and  afler- 
waias  adjourn,  and  one  of  defendant's  Commissi(mers .  takes 
away  the  4M>mmission,  the  other  Commissioners  meeting  at  the 
day  appointed,  examining  the  witnesses  and  i^iuming   the 
depositions  :  in  this  case  the  Court  will  order  such  depositions 
to  remain  sealed  up,  and  a  subpoena  duces  tecum  to  issne  jigaxnst 
the  Commissioner  who  took  the  commission  away,  that  he  may 
bring  it  up  ;  and  if  the  Commissioners  acted  upon  the  proper 
authority,  viz.  the  commission  so  brought  up,  toe  depfKUtions 
will  not  be  impeached  for  want  of  the  commission  heuag  belbre 
them.   Newl.  260.   Gilb.  For.  Bom.  132.   ThiQ  Cocnmissioners 
meeting  according  to  notice,  open  the  commission  then  deli* 
vered  to  them  by  the  solicitor  or  agent  of  the  paity  having  the 
commission,  and  one  of  the  Commissioners  reads  it  to  the 
others.    They  then  administer  the  prescribed  oadis  annexed  to 
the  commission,  to  themselves  and  their  clerk  or  clerks,  'who  are 
not  to  be  the  clerks  of  any  of  the  solicitors  in  the  cause.  .  Wy. 
Pr.  Reg.  122.    Commissioners  may  adjourn,  both  as  to  time 
and  place  ;  but  if  after  taking  the  oaths,  they  separate  without 
any  adjournment  made,  the  commission  is  lost,  unless  the  other 
party,  not  having  the  carriage,  consent  to  take  a  new  notice. 
ibid. ;  and  Gilb.  F.  R.  127.  129.     If  a  commission  be  not 
opened  at  the  iirst  meeting,  the  party  having  the  carriage  may 
excicute  it  at  a  subsequent  meeting,  giving. new  notice^  tbougn 
there  was  no  adjournment ;  but  if  it  was  his  fault  that  the  con- 
ipission  was  not  executed,  the  other  side  may.  obtain  an  order  to 
stay  proceedin^fs  until  payment  of  the  costs  of  his  Conunis- 
sioners  and  witnesses  on  the  former  attendance.^  ■  Ibid.    When 
the  oaths  have  been  administered,  the  Commissioners  sign  their 
names  at  the  €oot  of  the  interrogatories  exhibited  to  them  by  the 
solicitor  for  the  parties  joiniDg  in  commission  ;  viz.. at  the  foot 


*  A  daplicate  of  the  commission  may  be  obtained  Qn  aaotion  or:pfli- 
^on,  where  there  appears  to  be  an  intention  of  delay  in  the  party  aolng 
it  out:  and  then  in  case  of  such  delay,  the  daplicate  may  be  used  as  the 
original  should  havie  been.  *  But  on.  if  the  new  orders  do  not  render 
this  unnece8sar>,  (See  Chap.  XXX.,  &c.)  by  removing  the  opportnnity  of 
delay  which  before  existed. 
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of  each  tidn,  if  .more  than  one.    Committionen  are  to  act  CHAPTER 

imMutially  on  both  sides ;  but,  to  a  certain  ettent,  thejr  haivie  XXXIX. 
under '^eirpanictilar  care  the  intereit  of  the.  party  appointing 


19  Yes.  664.  Cominissieners  are  not  bound  to  examine  Impartiality. 
each.witnela  upon  all  the  interrogatories;  and  they  hare  a  ]){,,:r0|ioQ 
diMtetioB  as  to  what  is  legal  evidence.  They  are  not  so  stricdy 
ded  to  the  woids  «f  the  interroeatory,  but  that  they  should  by 
all  ineans  elidit  the  whole  tru^  :  and  a  Conunisflioner  holding 
a  witness  strictly  to  the  interrogatories,  io  that,  the  witness 
etfUld  fiaC  dae^aie  the  whole  truth,  is  liable  to  be  visited  for  such 
anederaeanoiir,  if  arising  from  partiality^  iiind.  d2&.  13  Yes. 
Sfl6.'  •Preparttteiy  to  die  examination  of  the  witnesses,  one  Oepositions. 
of  the  CommissioBeis,  or  the  clerk,  draws  up  on  paper  the  style 
or  title  of  the  depositions  briefwise>  thus : 

D^pctitiam  efwitnemet,  jn^uced,  sworn,  and  examined  on  .■  » 
the  — - —  day  of- in  the  —  year  (fKing  Geo,  IV,  and 

'   in  ^t0  fear  ^'-^^  ^a  the  hoiae  of '-^--'^  called  or  knomn  by  tke 

name  vr  sign  rf  in  the  city  (or  town)  of >  m  the  county 

sf  %y  virtue  of  a  commission,  iismng  out  of  the  High  Court 

.  -^^Hh^nctipy,  to  us  B.A,D,  C,  and  others,  directed,  for' the 
■tiitmfyiaiittii  of  wifnetses  in  a  csmsr.  depending  und  at  imse 
^v>sfin  '£.  J^.  r-omflainamt,  and  G,  H,  defendant ;  toe,  the 
'«Ming'€^miikissioners  under  the  taid  <ommiision,  and  also  the 
¥etpeetwe'tief1ts  by  us  employed  in  taking,  writing,:transcribimg, 

I '  oak  ^tjgrming  the  said  deporitions,  hamng  first  severalty  taken 
'the  oaths  annexed  to    the  said    commission,  'according  .to  the 

.  tenor  mnd  f0tet  thereof,  and  as  thereby  directed,  on  the  part  and 
btMfef4heemapkma3ntE,F. 

Gi  J,  of  — '  «   ■  ■ —  aged years,  or  theretAouU,  a  voitnest  pro* 

dated,  sworn  and  examined  on  the  part  and  behalf  of  the  com* 
pUnna^  £«  F.  deposeth  and  saiih  asfoUaws; 

To  the  first  •  interrogatory  deponent  saith,  &cc.  [or,  if  the  case 
'require .  It,-  to  the  »  "  ■  interrogatflffy  this  deponent  saith 
nought ;  OT'Sp^dteth  not ;  and  so  through  the  wnole.] 

T%e  Coinmissiotters  are  to  cause  all  persons  but  themselves  Strangera  ex» 
andcleilLS  to  quit  the  room  before  a  witness  be  produced  for  clnde^ 
examination  ;  nor  should  a  person,  though  named  as  a  Commis* 
sioner,  if  he  refuse  to  qualify,  be  permitted  to  be  present.    15 
Yes.  980.    The  solidtor  for  the  party  suing  out  and  having,  the  First  right  te 
cairiage  of  the  commission,  being  entitled  to  examine  the  first  examine, 
witne^,  and  being,  it  is  presumed,  first  satisfied  of  the  witness's 
competency  to  depose,  he,  previously  to  such  examination,  pre- 
pares a  note,  containing  the  name,. rank,  and  occupation,  age, 
and  place  of  abode  of  the  witness,  and  of  the  several  iDterzoga^ 
lories  to  which  he  is  to  be  examined.    This  note  is  deliv^ed 
Io  the  Commissipjiers  when  the  lyitoess  is  sent  to  them,  and  i 
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CHAPTER    siMilwooteriMildbeiniltalliesoiifiHorotetfae^dwrfiaBDlies, 

xxzuu     tfantthef  my  have  th»  witnan  cmss-camiMd,  if  tb^.  tiuafc 

■       vnff^ ;  >n<l  if  he  be  ■»  «W8s><aaBiiued»  it  rikottld  lie  dbee 

immeduftely  after  Kit  tmmnwtMwi  in  ckief,  and  befate  be  is 

Pn>oM«UMto  nftrad  to  go  ^mtd.    Gilbw  F.  B.  138.    lievU  267.    la 

fnnr">s«»iiy  the  witMises,  one  ef  the  Caaaaamsma&  nadft  te 

tide  of  the  interrogstories  te  Ub,  nhBehiiitering  <e^  inai  also  dK 

iolUytiiftg  IbnB  of  o«th,  vie. 


examine. 


Oath.  y^  f^^Mri/  tme  eiMMT  eMdie  to  aU  nwh  ^puatimu  m  duM  be  imkBd 

ciekr party  oMlthcrdn  yoi*  tluM  ^ieak  the  tmtih  the  v^U 

If  the  witness  be  a  Quaker,  the  affinnation  is  in  this  form. 


KiHi  thmU  Mfciwil^,  mmteftfy,  and  4nAf  itcUrt  tmd  afitm  ia^  all 

I,  ^» 


Witness  de-        A  ^litnefls  donvmBgi,  (as  itili  iacenecthf- tetmed;)  or  objeet- 
mnrring.         ing  to  being  ennuMd,  mwit  set  foftfa  'his  veasons,  vad  the  Com- 
missioBers  will  letuva  the  otnectian  wiith  die  cemmisBioB,  and 
the  cgminiasion  and  fslam  wul  be  deKwtaA  %d  the  twii»  sesior 
Six  ClerkB  not  Iwiaidii  the  cause,  tocesf  oiit  so  much  of  the 
inl»iroga«oijasw«sdeaiinedoralii6et»^,  «nd  so  as  not  to 
dischMe  amr  nait  of  the  depositions  $  after  n^iitik' the  eominlsslon 
ktobeseaM  wp  and  deli««»ed  to  theSix  Clvrkin  t&et!atise. 
Proceedings     Und, ;  and  1  Dick.  96.   This  demomr  is  t»be'^t^d(OiWn  in  the 
thereon.  fNtper  of  denaners,  and  arg<ned  befinre  liw  Court  Hke  others, 

pajnng  the  seine  costs,  if  OvefrnWd ;  and  if  the  &cts  upon 
which  the  demuner  •»'  fwnded,  de  «ot  ajyeai-  on  die  hkoe  «f  the 
intarrogatory,  such  facts  ntnt  be  venfied  by^  affidavit ;   and 
though  a  defeadint  cannot  ^mtra  to  a  bill,  but  fbt  mafter 
appealing  m  the  bill  itieli^  a  witness  «a^  tm  watlSis  dshsrt  the 
interrogatory,  having  no  odier  way  of  relief.   3  Mad.  Rep.  121. 
CkMiiMto.        1^«    A  ConmiesioBeff  abt  jhai^ng  aeteduwybe^uyi^cied  as 
sioner«ni-     mwhaess^  and  he  saay  aftan^atds  joiA  in  emeufili^  tte  eoifr^ 
mined.  aisBioA.    The  cleik  to  the  connmssiMi.  il  examined  ad  a  wit- 

ness, nMSt  be  so  oxsnrinMi  befiMS  luwingbe^  sworn,  Khrr. 
Mode  of  ess-  ^*  ^^  ^^>  ^"^^  ^  wittiees  is  to  be  «nnniiied  bat  'to  mte 
mining.  ioleifOMery  at  e.  dme,  nor  should  one  be  pttt«toite  viaiA  ^ 

one  innand  is  finished^  The  persott  wcamntfug  is  to  Qihe  d«Nm 
what  tfaie  witness  ss^,  who  is  not  to  be  p<(ift8ted  fb  vead  the 
imerrogate^r  and  set  down  Ids  answer  hiOMM^,  nor  is  a  di^po^ 
sidon  vead^  prepaied  to  bn  taken  froai  hhn.  EutheFMiLybe 
iJhiwiMl  to  use  ncies  to  assist  his  nemdry.  Sbafidalous  or  im^ 
fevdaent  nwtteir  is  not  to  be  t«k»ndown,  batMeh  aaMwe^only 
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ns 


as  are  material  to  the  pokit ;  aavA  When  ISie  mterrogatorilfes  h)ire 
been  gone  thrott^h,  ami  iSie  deponHioBfi  completed,  the  diaft 
should  be  ^fetinctfy  refld  over  to  th^  vritness,  tit^  he  shouM 
pemse  if  and  be  s«6^ed  of  its  cormctness  and  tlveii  ftisti  it ; 
after  whieh  it  ift  Ui  be  engrossed  on  paithment ;  which  also 
beng^  perttsed  and  approved  }sy  ^e  witness,  is  signed  bv  hhn, 
aiS  well  as  by  (He  Conxtnissioners,  who  subscribe  each  mm,  if 
mfite  than  one.  Any  documentary  evidence,  books,  deeds,  of 
ToaAen,  may  be  Reduced  and  proved  under  the  commission^ 
either  voluntanly,  oir  enforced  by  the  subpoena  -dutes  tecnih ; 
and  wh^  so  pro^ieied  and  proved  ttnder  one  or  wme  df  the 
ittlfeitogatories  adspted  to  tnem,  they  become  es^lfrtH,  and  oii 
each  a  cei^ficafte  under  the  hand  of  the  Connnissionera  H  to  be 
written  to  the  following  eflfect,  viz. : 


Interroga- 
tories gone 
throogh. 

Deposition 
read. 

Engrosseck 

Signed. 

DocQinentary 
evidence. 

Exhibits. 


In  Chaneerv, 


at  the  execttfU&n  »f  a 


fir  t%e  txamiwalHan  <f  witneuti  in  this  cause,  thU 
parchment)  wtiting \om p'odnctd  niid  shown  toA.B 
twM  and  >e3tafi^d,  tfi/id  by  him  deposed  unto  at  the 
extnnhtati&n  on  ffie  ctmplainanfs  hekoAf  (and  if  two 
wttcf  examined  to  it  then  say,  and  was  also  produced 
to,  flfc.  fy.)  befox^  us. 


commtsnon 
paper -(rtit 
.,  a  vUikes^ 
time  iff^^ 
witnesses 
and  shown 

C.  D, 


Indonement. 


"Hie  engtwsmetfts  of  the  depositions  being  thus  carefully  exa-  Return 
tDined  wiSi  the  dnift^,  and  signed  by  the  witness  and  the  Com- 
fli^ssioners ;  and  the  intertogatories  also  being  signed  by  the 
Cottiinissionters,  ^ej  then  make  Ateir  return  to  the  commission, 
hy  indorsing  Tt  on  the  commission,  under  the  hands  of  two  or 

ttore  of -Uie  Commissioners,  in  these  terms,  viz. : 

« • 

^  execution  of  this  tammission  appears  in  a  t^rtain  scheduk  (or 
schedules,  if  moie  than  one  dun)  heirunto  annexed. 

CD, 
KF. 

A^  which,  A«  commission  with  the  efngrossed  depositions.  Making  up. 
Mth,  and  interrogatories,  all  annexed,  is  to  be  so  closely  folded 
vp  as  that  no  part  of  the  writing  mny  appear ;  and  then  tied 
iWAd  with  tape,  at  the  crosnngs  of  v^ich  the  Commissioners 
«et  their  seals  and  sign  their  names.  The  commission  thus 
««cuted  and  in  a;  state  to  be  sent  up,  may  either,  in  case  of 
iJJgeney,  be  sent  by  si  special  messenger,  or  at  the  first  conve* 
nient  opportunity  by  some  trusty  perstm,  or  taken  by  a  Com*" 
'Hhsjoner,  if  gmng  to^  town.  But  if  inot  brought  by  a  Cnm«. 
i^ioner,  it  must  be  delivered  by  a  Commissioner  to  somis 


How  trans- 
mitted. 


IW 
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OHAPTXR  other  .penMm  fixed  upen  to  bring  it  uj^  In  the  -fif^t  ca^/"yfz# 
X3CXIX*  i^  brought  up  by  -a  CommiBaoner,  he  is  to  take  it<tb  the  Ct^k 
■  in  Court,  who  made  out  the  commission  for  the  jsaitfl'iM. 

dehyer  it  either  into  his  hands  or  the  hands  of  his  wntid^ibl«k 
or  agent,  in  the  Six  Clerks'  office,  without  oath,  who  mans  the 
receipt  of  it  on  the  back  as  from  the  hands  of  a  Ocnnmissioner  ; 
but  it  it  be  brought  up  by  any  other  person  tiian^a  Cwtaj^- 
•ioner,  and  to  whom  a  Commissioner  had  entrust^' -it  fbr  that 
purpose,  such  person  also  taking  it  and  delivering  it  to  tfie  same 
Cleik  in  Court  or  his  agent,  is  accompanied  by  hitti'^ta  the 
Public  Office,  and  there  sworn,  "  that  he  received  ^e  cainmis> 
"  sion  from  the  hands  of  one  of  the  Commiss&ners  dkeieiii 
**  named  ;  and  that  it  has  not  been  opened  or  altered  since  he 
"  so  received  it,"  and  an  indorsement  is  then  nndenpon  it  by 
the  Public  Cleik,  and  signed  by  the  Sitting  Master,  purporting 
its  being  received  upon  the  oath  of  the  messens«rtJr  bearei^by 
name;  after  which  the  Clerk  in  .Court  takes,  me\c'om^isaoB 
back  to  his  own  seat,  where  it  remains  unopened  until  pnbli^a- 

Office  copy,     tion  passes  in  the  cause  ',  when  an  office  copy  is  to  be  jsotade  for 

Expeaaes.  the  solicitor  p^paratory  to  the  hearing. ;  The  enpenxe*  of  the 
Commissioners  and  clerks,  where  the  conunission  is  held^  are 
borne  equally  by  the  parties  joining  in  commission  ;'  the  ez]^nses 
of  untnesw*,  by  the  party  producing ;  any  dhpr«p0ffwnatt  ex- 
penses 9JVi  paia  by  the  party  causing  fhem ;  so  in  cro^'^iw* 
mining  witnesses,  by  the  party  detaining  them. 

De  bene  tarn*  The  examination  of  witnesses  df  frene  esse  is  applicable  and  is 
allowed  in  a  suit  in  cases  wherein,  from  various  causes,  it  is  es- 
sential to  obtain  the  evidence  of  persons  under  certun  circum- 
stances at  a  period  of  the  suit  antecedent  to  the  regular  time  for 
examination  of  witnesses  in  the  cause.  It  i&  therefore  a  provi- 
sional examination,  to  serve  in  case  the  party  so  examined  eannbt 
aflterwards  be  examined  in  chief,  that  is,  at  the  regular  periocl  of 
the  suit.  This  examination  may  take  place  before  issue  jobed, 
when  occasioned  by  a  contempt  of  the  party  in  not  answering, 
and  thereby  [preventing  the  joining  of  issue ;  or  where  these  is 
danger  of  .losing  the  testimony  of  witnesses  in  case  of  dead),  or 
by  reason  of  siduiess,  or  infirmity,  or  age ;  and  a  witness  aged 
seventy  years  will  be  ordered  of  cownt  to  be  examined  dc  ftene 
esse,-  upon  motion  or  petition  grounded  on  an  affidavit  of  the  age ; 
or  where  the  witness  is  soon  going  abroad,  or  to  Scotland,  and  is 
not  likely  to  return  in  time;  or  where  the  party  is  the  only 
witness  to  prove  the  matter  in  question ;  or  perhaps  in  any  case 
wherein  justice  plainly  requires  such  examination.  13  Yes.  56. 
Hind.  1  Mad.  Cha.-251.  These  examinations  ,may  be  inci- 
dental to  every  suit  in  the  progress  of  it ;  whereas  the  exanuna- 
tion  in  perpetuatn-rei  v^emoriam  is  .only  in  a  suit  instituted  for 
ihat  pa^cular  purpose.  See  tl^at  hiU^  Chapter  XI.  The  motion 
far  an  order  for  this  examination  in  Uie  progress  of  a,  sui(  already 
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ip^nrtyl  ^Df^flpim  ipvCtce,  exo^  m  oeittt»  cmM,  m  upon  tlit 
gi^nfiVt  ^<d.Veft.  31.) ;  but  wheie  the  pkintiff.iias  a  most 
Ij^ltfjPin^i^pataMS  tq  examine^  «nd  anaffidayilis  made  as  4o  tbi 
^pgrn^  iK4}iecase,  viz.,."  that  this  witness  is  in.  a  langiiishiii^ 
lyyBHon,  m  in  4a]iger  of  ^ying  hefose  he  can  be  exaimned  in 
chu^i'!  or-vdme  be  is  goiag  a  leng -voyage,  from  whence  he  can* 
nptWtBTfi  by^tlie  time  ^  is  Uxbe  ekamiBed  in  chief,  and  to  which 
-ftese  lam  is  b«iiod  and  cannot  possibfy  stay  ;  in  either  of  theae 
cases,  or  wheve  the/witness  is  veiy  eld, 'or  sick,  and  infirm,  oi  is 
l^oing  speedily  beyond  sea,  and  is  a  Teiy  material  witness  for -the 
|4admn»  and  the  a£Sdavit  stating  those  facts,  the  Ckmrt  never  de- 
nies.lo  maheas  eider,  to  examine  such  a  witness  ds  bend  §Bse, 
saving  ^oat  ^sceptions  to  the  other  side.  Hair.  278.  In  these 
instancy  the  application  nay  be  eith»  on  motion  in  Court,  or 
by  pelition  or  iofltion  al  the  Rolls.  These  examinations  may  be 
(under  an-appN^iiate  application  and  order)  either  by  commis- 
sion or  before  the  Jlxammer  in  town,  and  in  either  way  are  to  be 
coo4iietaiiihe  ordiittjy  examinations. .     . 

This  ^tplication  in  all  cases  must  be  supported,  by  affidavit, 
(xyHjenly  as  to  the  urgency ,  but)  showing  that  the  person  who  is 
vofikei  to  be  examined  knows  the  fact  and  (in  general)  is  the 
m^nersoD  who  does  know  it,  and  it  may  be  better  to  explain 
how  that  haiqpened  to  be  the  case*  Newl.  287.  The  afiidavit 
most  he  in  positive  terms,  and  not  merely  that  of  an  agent,  swear- 
ing that  he  is  informed  by  the  witness  that  he  can  prove  the  parti- 
ciu|r  faet>  and  statmg  his  own  (the  agent's)  belief  that  no  other 
person  can  prove  it,  unless  he  also  show  satisfactorily  the  ground 
of  that  belieC  13  Ves.  261.  In  one  case  (4  Bro.  Ch.  C.  1 57), 
two  penoiu,  the  only  persons  who  had  knowledge  of  the  facts, 
were  ordered  to  be  examined  de  bene  esse,  wiUiout  any  regard  to 
their  age.  But  the  Court  looks  with  some  jealousy  on  these  ap- 
plications, and  only  permits  them  on  absolute  necessity,  because 
the  witness  stands  pledged  to  reswear  what  he  has  sworn.  8  Ves. 
32,  Depositions  de  bene  esse  are  not  to  be  publidied  unless  there 
appear  a  moral  impossibility  to  have  an  examination  in  chief. 
2  Ver.  337.  2  Mad.  Ch.  252.  As  where  the  witnesses  die  be- 
fore issue  joined,  or  are  beyond  sea ;  neither  can  depositioiui, 
though  published,  be  read  at  law,  unless  it  be  proved  that  the  wit- 
ness could  not  be  examined  at  the  trial.  1  V.  Sc  B.  22.  If  that 
can  be  proved  to  the  satisfaction  of  the  Court,  the  officer  pos- 
sessed 01  the  depositions  will,  on  motion  and  affidavit,  be  ordered 
to  attend  the  trial.    1  V.  &  B.  21. 

A  commission  for  the  examination  of  witnesses  de  benfi  esse 
abroad  may.  .be  obtained  on  affidavit,  stating  the  name  of  the 
witness,  that  .his  evidence  is  material,  and  that  he  resides  abroad, 
inf^Ut.^itating-  the  particular  evidence.  This  application  re- 
quires notice.  4  Bro.  C.  C.  88.  The  affidavit  must  be  filed 
before  the  application,  and  the  office  copy  read  in  Court,  if  the 
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CHAPTEB  fjJiiMlion  be  ly  naiim,  or  mawedl  to  thg  y otiliig^  if  flig^a|i|^ 
c«lwa  be  At  the  BoHl  Theoititr  islo  be  drawn  up,  ^uu,  «id 
-  tenred  im  the  advene  CkA  a  Cout.  This  sfplioauon  asy  be 
made  bj  either  plaiirttff  or  deHnidttt  in  te  emse,  and  the  pro^ 
^**«^"g«  are  the  naDe  «a  Ihoae  for  ennnimtian  in  chief-  A  ooaa* 
miwiaa  4o  eMamine  'witnewes  in  an  enemy '•  'oaoBtvy,  is  to  be 
diraoledtO'then^uoitnenlnlTeit.  Mad.€ha.2Sa.  Anerdef> 
«|MB  taotion  with  nolioa^  and  affdavift  of  4he  Uet,  inn j  be  ob- 
tuned  fidr  pnhliahin^  the  depeaition  ai  a  ivitneaaennjinned  de 
Utumm,  and  be  dying,  or  not  retnming  kaat  beyond  sen,  iv 
sttffioient  tiaM*  NeiH.  399^  %  IHefc.  478«  Wham  a  witaeas 
ban  been  enanunedaa  chieC^  the  Conft  wiH  not  order  bis  fomer 
deBOsitions  d§  ben§  etu  to  be<pabliahed  innader  to  be  onnpamil* 
1  P.  Wane.  S66.  The  Cknirt  mi^,  in  caaaa  nppairing  to  <oaft  for 
it,  be  indnoed'tofBi|aire;an  undertaking  ta  pioeaed  with  9)1  due 
diligence  to  bnag  the  canae  to  iasne^  and  etamine  thewitDaK^  in 

chi^.  ]9Vi».aao. 

As  to  examinations  of  witnenaa  in  the  Mmtef*$  Qjfi9§,  see 
Chap.  LIV. 
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CHAPTER  XL.  CHAPTER 

XL. 

Eifidence,  » 

Thi  examinatioii  of  witnesses  in  equity  is  not  (in  general)  vivd 
twee  as  at  law,  but  by  depositions  in  writing.  The  Chancellor 
has  nevertheless  a  right,  which  he  frequently  exercises,  to  examine 
vivd  voce,  not  only  on  tbe  more  ordinaiy  occasions  of  pnmngdeeds 
or  other  exhibits  at  the  hearing,  but  in  more  important  cases,  after 
publication,  where  doubts  have  appeared  in  tne  depositions,  for' 
the  porpose  of  clearing  such  doubts  and  informing  the  conscienoe 
of  me  Court ;  bat  the  ri^t  is  sparingly  exercised,  and  witnesses 
never  have  been  examined  at  large  at  the  hearing,  thoagh  the 
Court  even  then,  upon  the  suggestion  of  anv  question  as  to  an 
eidiibit,  will  examine  vivd  voce,    2  Madd.  Cna.  436. 

Generally  spesiking,  the  rules  as  to  evidence  are  the  same  in 
equity  as  at  law,  though  dillfering  in  particular  cases  where/raiMi^ 
is  charged  by  a  bill,  or  in  cases  of  tnuts,  as  to  which  Courts  of 
Equity  do  not  confine  themselves  within  such  strict  rules  as  at 
law,  b&t  enter  into  the  merits  of  the  case,  in  order  to  come  at  a 
fraud,  or  to  discover  the  real  intention  of  a  trust  or  use.  Ibid.  4Sf: 
Some  generaiL  rules  concerning  testimony  have  been  esta- 
blished, £e  notice  of  which  may  be  found  useful  in  practice, 
of  which  the  following  may  he  considered  to  be  leading  positions. 
The  evidence  produced  by  either  par^  must  be  confined  to  the 
VnnU  in  issue,  and  every'  proof  bear*  direct^  or  indirectly  upon 
the  facts  in  dispiitb.'   llie  affltnMvet^  the  issue  is  to  be  proved, 
and  the  himhen  of  proof  is  cast  upon  the  affirming  party.    The 
hea  evidence  the  nature 'of  the  base  wiU  ladmit  of  must  be  pro- 
duced, the  withfiblcling  of  which  creates  suspicion  against  the 
pvty  who,  instead  ofit,  produces  an  inferior  proof,  such  as  a 
copy  ^or  alleged  copy)  of  an  instrument  insteaa  of  tiie  original, 
in  which,  if  produced,  there  mi^t  appear  something  unfavour- 
a1>le  to  his  pretensions  :  but  if  the  im/x)«t&t(tty  of  this  production 
is  ^luHBn,  the  rule  relaxes,  and  admits  tiie  secondary  evidence  of 
the  coptf,  which  then  becomes  the  best.    But  in  cases  of  deeds, 
&c.,  in  the  bands  of  other  persons,  there  must  be  proved  to  have 
^)c^  application  made  or  notice  eiven,  for  the  production  of  tiie 
document,  the  refusal  of  complying  with  which  opens  the  way 
for  such  secondary  evidence.    A  distinction  also  is  made  between 
the  best  evidence  and  the  strongest  posdbU  assurance  of  a  fact,  the 
latter  of  which  is  not  always  required ;  on  other  occasions  also 
^e  rule  is  sometimes  dispensed  with  on  the  principle  of  public 
convenience ;  and  the  admission  of  a  fact  is  held  to  be  a  suffi- 
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CHAPTBR  cieftt  ittbstitiile  for  striet  and  re^jiilar  proofs  Hmrmnf  of  afiKt 
XL.         i>  itot  evidoDce,  geneially  speskiag ;  but  this  alloivs  of  srane 

"'^^■'—^  qualification  lA  paiticular  cases,  in  whick  it  has  been  admitled 
to  confinn  the  testimony  of  othere ;  or  in  questions  of  pedigtee, 
prescription,  or  custom,  or  -  l^;itimacy,  or  the  state  of  a  family ; 
which,  depending  often  on  nputatian,  amd  incapable  of  direct 
and  positive  proof,  this  speetes'of  evidence  has  also  been  ad- 
mittea*  But  evidence  of  this  description,  such  as  declarations 
made/by^a^eceased  member  of  a  family,  must  be  shown  to  have 
been  prji^r  to  the  suit,  and  even  to  any  controversy  which  led  to 
it.  It  ia  obvious  that  many  cases,  falling  within  some  of  the 
foregoing  rules,  are  of  the  dEescription  of  prttumpHve  evidence ; 
the  application  of  which,  as  well  as  of  the  other  species  of  evi- 
dence, will  be  perceived  from  the  following  instances,  pro- 
miscuously selected  to  such  extent  as  is  deemed  appropnate. 
Vide  Gilb.  £v.  Phill.  £v.  Peake.  The  instances  are  these : 
depositions,  as  to  facts,  not  in  issue,  will  not  be  permitted  to  be 
read,  nor  will  an^  regard  be  paid  to  evidence  intended  to  intro- 
duce a  defence  dijSerent  from  that  made  by  the  answer.  There- 
fore, although  pa^icular  evidence  may  be  given  in  support  of 
^Mua'al  cfiar^es  in  a  bill ;  yet  care  must  be  Uken  that  sucn  evi> 
dence  falls  clearly  within  the  nature  of  the  general  charee. 
2  Mad.  Ch.  439.  Wherever  the  presumption  of  law  is  in  fa- 
vour of  any  fact,  it  will  not  be  removed  by  any  thing  short  of 
direct  contrary  proof.  But  ,ia  a  question  of  the  life  or  death  of 
an  individual,  although  the  presumption,  until  removed,  is,  that 
a  party  is  living,  yet  that  presumption  b  held  to  cease  at  the 
end  of  seven  years  from  the  time  he  was  last  known  to  be  living, 
if  no  intermediate  account  can  be  given  of  him.  Phill.  £v.  Id3. 
The  fact  of  the  marriage  of  persons  suppoted  to  have  been  mar- 
ried, may  be  proved  by  the  declarations  of  persons  deceased. 
Relationship  also  may  be  proved  through  a  similar  medium,  and 
other  circumstances  connected  with  it ;  as  whom  and  when  a 
person  married  ;  the  birth,  and  number  of  children  y  whether  le- 
gitimate or  not,  &c.  And  from  various  authorities  on  this  sub- 
ject, (viz.  in  addition  to  those  before  adverted  to,  Bam.  and  Aid. 
Haul,  and  SeU  Campb.  Espin.  N.P.  Stark.  N.P.  Bull. 
N.P.  Skin.  Cowp.  Taunt.  Raym.  East,  T.R.  Wightw. 
Gwill.  &c.,)  may  oe  gathered  the  following  positions.  If  a 
member  of  a  feunily  has  been  many  years  abroad,  and  supposed 
to  have  there  died,  another  member  of  the  family  is  competent  to 
prove  those  facts,  and  other  matters  within  his  knowledge,  and 
respecting  which  information  is  required.  The  evidence  of  such 
a  witness  has  been  admitted  even  to  prove  the  party's  death 
without  lawful  issue,  ooi  the  ground  of  his  never,  having  heard  in 
the  family  of  his  having  married.  But  of  course  the  connexion 
with  the  tamilv,  and  the  habits  of  such  a  witness,  and  the  con- 
sequent probability  of  his  knowing  the  truth,  must,  in  this,  and 
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aU  nmilar  eases;  be  diify«x>iiftidetedii^di«rel]»diipoii.   Varibus    CHAPTER 

oUierdeckrationsi-meBioranduiM,.  eatries  in  books,  &c.,  of         xL. 

pajcnte,  or  btliei^  inscriptions  on  tombs,  descripdons  or  i«citalt  * 

in  deeds^  heraidic  or  ecclesiastical  visitations,  family  pedigrees, 
^avmg^y  are  occasionally  resorted  to,  and,  in  the  absence 
of  better  evidenoe,.adiHitted.    But  a  distinction  is  made,  in  these 
and  similar  cases  of  general  reputation,  between  the  time  at 
which  a  particular-fact,  as  birth,  &c.,  happened,  and  the  locality 
of  that  fact;  for  the  place  must  be  strictly  proved.    Many  in« 
stances  of  evidence,  however,  of  this  description  is -often  of  too 
slight  a  natere.     On  the  rights,  (of  a  more  public  nature,)  whe- 
ther iMescriptive^  otherwise,  of  corporate  bodies  ;  or  of  general 
customs  legaiding-  parishes,  manors,  inhabitants  of  towns,  or 
other  places,  the  declarations  of  deceased  persons,  acknowledanff 
tae  light,  and  their  information  of  it  from  predecessors,  are  held 
adflMssiWe :  in  this  class,  perambulations,  if  well  verified,  are 
to  be  inchidei.     Questions  of  parochiality,  t.  e.  whether  a  par- 
ticttlar  place  or  district  be  a  parish  or  not,  is  also  the  subiectof 
proof  by  reptxuaion  ;  so  as  to  moduses  ;  and  boundaries,  whether 
Parochial  or  manorial ;  evidence  of  reputation,  to  sustain  an  in- 
dividual light,  is  admissible  in  cases  where  a  class,  or  district  of 
PCKOM,  is  concerned.     And  leases,  counterparts,  rent  rolls, 
showing  land  to  ^ave  beejn  granted  free  from  common,  have 
been  received  in  evidence,  when  of  sufficient  antiquity,  in  fa- 
vour of  parties  claiming  under  the  lessors,  where  no  possession 
was  shown.    Presump^ve  evidence,  although  it  is  not  conelu- 
«ve  evidence,  and  may  be  overthrown  by  direct  contrary  evi- 
?«nce,  (suvih  as  a  receipt  for  rent  as  due  on  a  former  day,  which 
^  presumptive  but  not  conclusive  of  Uie  payment  of  all  piece- 
diag  rent  due,)  is  yet  much  countenanced  m  support  of  long  and 
J^sturbed  possession.     For  that  purpose,  therefore,  grants  and 
needs  are  often  presumed,  where  they  are  not  forthcoming.    And 
even  before  the  mUurn  tmpiwbill,  9  Geo.  3,  c.  16,  when  the 
trown  was  not  within  the  statute  of  limitations,  charters  and 
p«it8of  Uie  Crown  have  been  presumed.    Cowp.  110.    But 
for  sustaining  the  presumption  of  a  release  on  the  ground  of  pos- 
session, such  possession  must  have  been  adverse.    1  Mer.  114. 
In  the  ecclesiastical  transactions  of  endowments  of  vicarages, 
presumption  of  endowment  arises  from  long  smd  iminterrupted 
possession  of  its  profits.    An  agreement  by  all  necessary  parties 
beyond  niemoiy  will  be  often  presumed  in  cases  of  modus,-  but 
not  m  support   of  a  claim  against  an  ecclesiastical  rector, 
iwenty  years,  or  upwards^,  of  tlie  quiet  enjoyment  of  a  right  of 
^y»  or  other  easement,  is  held  to  be  a  sufficiently  strong  evi- 
•dence  of  a  right  to  it,  so  as  to  justify  the  presumption  of  a  con- 
veyance;  but  (his  miist  be  with  the  knowledge  of  all  parties  in- 
.terested  in  the  property  out  of  what  it  arises,  if  there  be  any 
such  .entitled  after  the  person  in  immediate  possession.  .  Th^ 
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CHAYT9B    period  Jbr  preBomiiig'th^  sfttiaifoction  of  a  bond  is  twenty  years, 
XL*         if  ^  foibeaorance  for  that  period  is  not  explained.    But  fifty' 
■  ■  yean  is  tlie  time  fixed  by  the  statute  of  limitations  for  ptiestiming 

the  leleate  or  extingui^mient  of  an  undemanded  quit  rent. 
Cowp.  I^M.  The  printed  Journals  of  Parliament  are  not  evi- 
dence :  to  constitute  evidence  of  the  reversal  of  a  judgment, 
there  must  be  an  examined  copy,  compared  with  the  original 
minutes.  To  make  gazettes  evidence  against  person^  entitled 
to  notice,  there  must  be  proof  of  their  being  m  the  habit  of 
retuiing  those  papera*  The  books  of  tiie  Baid^  of  England  prove 
a  transfer,  as  well  as  stock  standing  in  the  Bank.  Although 
asi  emmined  copy  of  an  entry  in  those  books  is  direct  evidence, 
yet  the  books  must  be  produced  on  any  question  of  the  genuine- 
ness of  a  signaMM  to  a  transfer.  Vestry  books,  entries  in  Cor- 
poration books,  in  the  books  of  the  East  India  Company,  or  the 
Excise,  are  evidence  in  cases  of  an  appropriate  nature.  The 
loHs  of  a  manor  Court,  or  ancient  writings  found  amongst  them ; 
surveys  of  religious  houses  before  l9ie  dissolution  of  monasteries  ; 
ancient  memorial  and  ecclesiastical  terriers,  are  evidence  re- 
specting the  various  subjects  they  relate  to  ;  but  the  latter  muist 
be  produced  firom  their  legitimate  depositaries,  viz.  the  Bishop's 
(of  the  diooese)  registry,  or  the  Archdeacon's  ;  or  the  churdh 
chest.  4  Gwill.  1406.  1593.  1450.  2  Anst.  386.  3  Anst. 
789.  A  pedigree  may  be  proved  from  the  books  of  the  Herald's 
Office,  and  the  visitations  taken  by  commission  under  the 
great  seal  from  21  H.  8.  to  ^  Ja.  2.  But  unauthentic  pedi- 
grees, drawn  out  by  a  Herald-at-Arms,  and  the  modem  entries 
in  that  office,  are  not  received  as  evidence ;  nor  the  recital  in  an 
Act  of  Parliament  of  an  individual  being  heir  at  law.  Wills 
and  deeds  can,  in  general,  only  be  provM  by  the  production 
and  verification  of  the  instrument  itself ;  as  to  the  former,  the 
probate  is  no  proof  of  the  devise  of  real  estate.  Odier  evidence 
ff(  a  ^11  may  be  given  after  an  ineffectual  search  at  Doctors' 
Commons,  or  other  proper  depository.  The  execurion  is  to  be 
proved  by  the  subscribing  witnesses,  if  living,  and  they  can  be 
found.  The  execution  of  vrills  under  powers  must  be  strictly 
firoved  as  to  the  accurate  observance  of  all  die  required  fornQkali- 
ties.  Phill.  £v.  466.  A  vrill  thirty  years  old,  where  Ihere 
has  been  possession  under  it,  proves  itself.  Ibid,  508.  6  Dow, 
d02.  As  to  deeds,  the  same  regard  is  tobe  paid  to  the  evidence 
fit  their  execution  under  powers  as  in  the  case  of  wills.  The 
Attestation  Act,  53  G.  3,  c.  127,  is  retrospective  only.  If  all 
the  attesting  witnesses  are  dead,  their  deaths  must  be  proved 
before. evidence  can  be  admitted  of  their  handwriting.  The 
flame  if  there  be  only  one  witness.  Pea.  £v.  99.  Illness  is  not 
a  reason  for  not  obtaining  the  testimony  of  a  witness  :  but  if 
from  any  other  cause  (such  as  his  being  blind  or  insane,  or  in- 
feinous,  or  having  acquired  some  interest  in  the  subject,  or  ab- 
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and  not  amenable  t»  its  pioMas,  or  tiot  to  be"  fo<iiid  after        ^|^^ 

strict  and  diligoMtfaaaMb^)  th»  evidence  camiw  be  ^tbtaified ;  1.^-1.-.' 

proof  of  tfae>  witties9'>s  hmdwriiing  is  saffictent  etidence  ef  the 
eiecatbn ;  bift.  U  ia  net  neoesiory  to  prove  tbe  handwntine  of 
the  potty  eaecntang.  the  de0d^  n&lessitbe  recked  to  estalmah 
his  ideatity.    like  a. wiil«  a  doed  thirtj  yeavs  old  is  said  to  prov^ 
itBdf  oiL-pToductio&  without  faidier  pMwf.    Bull.  N.  P.  265.    2 
T.  U.  471.    livesy  of  seisin  wHl  be  preMibed,  tiieugh  not  in* 
doosd  oAafeofiment,  after  thift  fopse  of  time ;  and  the  rale  as 
te  that  length  of  tine  appliea  to 'cither  dfiostnents ;  bat  in  case  of 
ancient  witnesses^  they  shonld  be  produced  fi««n  their  proper 
dej^OBitoiy  ^  and  if  any  way  blemishea  by 'material  erasure,  inter* 
Kneation,  &c.,  tiiey  should  bepMved,  and  those  circumstances 
tixouBted  /fov.    Gitb.  £v*  39,     1  Ph^  Ev.  476.    A  ba^ada 
aad  sale,  inrolled  pumuamt  to  27  H.  8,  c.  16>  teas  been  re^ 
ceivei  itt^videnoe  without  proof  of  its  execution,  as  matter  of  r^- 
eoni«    Gilb.  l&r*  86.    AafiDiguities  in  deeds  may  be  e:qplained 
by  paroi  endeace,  although  generally  that  sort  of  evidence  is  not 
adibitted  to  conAntdict,  add  to»  at  vary  the  terms  of  deeds»  wills, 
ar.  other  wiitten  iastnuMnta.    But  this  species  of  evidence  h 
aulmissible  only  in-  cases  where  the  deed  or  instrument  on  the 
kce  of  it  is-  ap^paiently  ckar  and  free  from  ambiguity,  which 
ittemied  UumKt  aBml»gusty«    But  where  the  ambiguity  is  evident 
OB  the  face  of  the  deed  or  instrument,  it  is  not  sumred  to  be 
helped  by  any  averraeat  or  fwrol  evidence,  though  it  may  b^ 
coDstruotion,  or  in  some  cases  by  eleetion.     Peak.  120.      1 
Ves.  J.  259.     2  Meri.  343.  -  In  tfaMsi  first  mentioned  kind  of 
ambigaity  the  reason  of  ^e  admission  of  parol  evidence  is,  that 
the  meaning  of  the  deed,  however  plain  in  itself,  is  rendered  u»> 
ovtain  by  some  extnnsic  fact  or  circumstance  independent  df 
the  deed,  so  as  lo  deprive  the  instrument  of  all  operatioii. 
H^theiefora.  parol  evidence  is  admitted  to  explain  the  ambp> 
Saity  and  give  eftet  to  the  instrument.    And,  even  in  the^ 
ctttt,  parol  eiridenee  will  not  be  admitted,  if  without  it  there 
appears  initteiezrt  to  satisfy  the  terms  of  the  deed  and  the  inten>> 
ti€B  of  the  party.    Rather  than  admit  parol  evidence,  however, 
ta  explain  the  widewt  ambigui^  of  an  instrument,  it  vnll  be  (that 
ii,>pnt  of  it)  declared  void  for  uncertainty.    But  the  intentioh 
My  be  cdWeted  by  eomPruetim  from  other  pabsages ;  and  the 
evident'  or  apparent  ambiguity  therefbre  explained  by  reference 
to  some  event,  or  to  another  Writing,  or  other  medium  of  explaf- 
itttim  advened  to  in  the  instrument,  so  as  to  make  the  wholb 
^onsiMsut.    AUheligh  pavol  evidence  is  not  generally  adihitted 
to>«Aitiadict,'Or  vary,  or  add  to,  written  instrumenU  of  any  dd- 
vcnptbn,  yet  it  is -admitted  in  et^tv  against  the  specific  peif- 
^*iBaDoe'of  a  wvitten  coutmci,  not  onfy  on  the  ground  of  fraud, 
batalK^of  mistake  or  surprise,  and  to  rebut  an  equity  or  pre- 
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CH AFTSE   im^lpttB.    J«.ciM  ^ifnmd  or  vntauiEVWQlilMm'alM^^^ 
XL.         admitted  to.espUin  a  d^ed*    And  it  fiat  baen  also  ludmfttfxl^  ii» 

-^ tlie^saae  of -an  anhiguoiis  wn^tea  ag;reeiQ6nt,4o  «i^aiii  Initiitot 

ta  extend  the  tamia  of  it,  nor  vary  iw  oor  W  psove  the  wMver  of 
it.  Tb»  circuiDfitaBQes  under  which  an  tnstroneot  was  <*wy|i>gd 
is  also  a  subject  for  parol  evidence,  as  well  aa  i^e  destmcti^  or 
conteots  of  a  deed,  and  that  an  absolute  conveyance -was  meaiit 
as  a  securi^  only.  4  Bro.  C.  C.  472.  Usurioos  or  other  ille* 
gal  considerations  may  also  be  shown  by  parol  proof.  But  it 
will  not  be  admitted  to  show  that  a  person  agreeing  to  purchase 
an  estata  in  fats  own  name,  had  in  fact  purchased  it  on  behalf  of 
Another,  1  Cox,  15.  Nor  to  prove  verbal  declara^tions  of  an 
auctioneer  at  a  sale,  in  any  way  contradictory  of  the  printtd 
conditions  ;  nor  an  agent's  representations  at  another  time  ^rchich 
do  not  bijkL  the  principal.  In  mistakes  of  names,  .or  where  there 
sre  two  Ot  a  pame,  parol  evidence  is  admitted  to  ascertain  the 
party  meant.  Evidence  in  writing,  admissible  as  an  agreement 
ungtamped,  does  not  prevent  parol  evidence  if  otherwise  admis- 
sible.  IdVes.  114.  It  is  also  admitted  to  rebut  presumptipps, 
so  as,  although  presumptions  arise  fn»n  the  usual  eonstniction 
of  a  deed  or  other  instrument,  yet,  by  parol  evidence,  the  general 
pesumption  may  be  shown  as  not  applicable  to  the  paiticnlai 
instance.  Gilb.  Ca.  16.  1  Dougl.  25.  But  it  will  not  be  re- 
ceived to  show  that  a  testator  meant  his  will  to  continae,  where 
he  executed  deeds  subsequently  to  tlie  making  of  it,  by  which 
deeds  he  takes  a  new  estate.  Peake.  £v.  120.  The  following 
further  points  are  noticed  as  falling  within  the  scope  of  these  ob- 
servations: An  answer  read  as  evidence  was  contrasted  with 
4>ther  evidence  in  the  cause,  hot  not  for  the  purpose  of  discredit- 
ing it.  18  Ves.  335.  And  though  not  evidence  in  the  cause,  it 
may  be  read  as  to  costs.  1  Mad.  13.  But  not  depoatiaru  wl^n 
not  read  as  evidence.  lb.  In  a  bill  to  establish  a  mocitts,  the 
.answer  of  a  foimer  rector  is  admissible  for  some  purposes.  5 
.Frioe,  485.  Admissions  read  from  an  answer  in  a  tithe  cause 
to  prove  occupation. must  be  confined  to  the  occupation  at  the 
^ing  of  the  biU.  1  Dan.  36.  Upon  trial  of  an  issue,  the  Court 
will  uQt  suffer  an  original  answer  to  be  sent  down  until  the  office 
copy  has  been  refused  in  evidence,  that  being  evidence  at  law, 
.except  in  cases  of  perjury.  Where  a  defendant  by  his.anBwer  in 
another  cause,  has  admitted  that  a  release  in  question  did  once 
exist,  defendant  being  possessed  of  the  -  lease  belonging  to  it,  the 
draft  of  the  release,  if  well  proved,  may  be  read.  I  Ves.  367.  An 
answer  being  in  evidence  against  the  party,  must,  if  read  against 
him  at  all,  he  wholly  readj  and  all  the  parts  taken  together  coh- 
.nected  and  entire.  [This  in  many  cases  may  be  a  material  con- 
sideration to  induce  as  full  an  exposition  of  a  defendant's  case  as 
Cible  in  drawine  the  answer.]  An  answer  to  a  cross  bill  is  not  al- 
^  to  b^  read,  mough  the  original  bill  and  answer  were  read,  as 
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UiiSPfejMflriwcirtto  iiirtlicf^praccwiiHgB  Wfc  tb%  croWiiiHmd  wrtwtK    CHAPTER 
WigK^.  "OM.    A  cxfp^  of  ti  rcgisCijf  of  baiitisnEi  in  tte-IsltiMl  of        jsXf 
Gittnoiity'  is  not  suoMiefit  ^vtsence  licfG  of  ft  "ptsty  beiD|f  of  sgc^.  ■■■!■■      ■ 
1  €obf/2Y5.    Hie  llook  of  Fleet  marriages  b  not  as  a  register  legal 
evSdence.'   Coop.  (d&.    But  diongh  not  evidence  as  a  register,  it 
mty-be  'tts  a  dedaration  uoon  the  fact.     16  Ves.  -69.    As  to 
wfceUifti  %  pansb  fegister  nnduly  kept,  or  a  co|»y,  will  be  admitted 
in^etidence,  without  proof  ^at  the  original  is  not  to  ^  fraad, 
see  18  Ves.  448.  *-  And  if  a  party  was  Duried  in  a  place  where  *& 
register  was  kept,  bat  the  registry  of  the  bnria)  conld  not  be 
foSnd  there,  although  other  evidence  of  the  death  of  the  partj^ 
xni^  be  receiired,  yet  it  must  be  further  proved  by  the  person  otS^ 
ciaAy  iee'ping'  such  registry  that'  the  registry  of  this  particuitt 
buriaf'vras  hot  indnded  in'  it,- whidi  proof  must  of  course  corre» 
spond  wxA  &e  cifcvhttstances'of  the  case,  for  without  such  further' 
proof  tliij'ftetf  evidence  woifM  not  have  been  gitta  that  the  re* 
gistry  of  the  bhria!  ccruM  not  be  found.    Entry  of  birth  of «  d^s* 
sealer's  child  in  a  registek'  kept  for  that  porpoae  at  a  public  library, 
is  notievidehoe.     1 '  J.  &  W;  463.    A  letter  or  other  document 
|iiodiiced'iQ.evidetxce  cannot  be  used  partially,  hut  the  entire  of 
It  is  niade  'evidence:    2  B.  &  B.  886.    But  -partnerriiin  artides, 
coataimi]^  claoses  for.takisff  tbe  accounts,  on  wluch  tne  partis 
have  tiot  act^,  may'pe  read  as  if  those  clauses  were  expunged. 
.1  Swanst.  469.     where  cfvidence  delufrs  a  deed  does  not  contra» 
diet  the- deed,. Miofa  evidence  is  admissible  to  show  the  consr- 
derattbn  And  from  whom  it  mdves.  17  Yes.  192.    Parol  evidence 
is  admissible  to  prove  fraud  and  other  circumstanices  in  procuring 
a  deed.  2  B.  &  B.  47.    Also  to  show  under  what  cireumstaiipes 
a  bond  or  deed  Was  executed.   .1  B.  &  B.  14.    Comparison  <^ 
handwriting,  if  confirmed  by  contents  of  correfl(pondence,  is  )Eid* 
mitted  as  evidence,  but  refined  for  the  puipose  of  c&mmiitMnt, 
where  (here  was  but  a  single  letter.    3  v.  &  B.  172.    If  wit- 
nesses att^ting  a  deed  are  dead,  not  only  their  handwriting,  but 
their  deaths  idso  must  be  proved.    2  Atk.  48.    Swearing  to  « 
similarity  only  of  handwriting  is  insufficieilt ;  the  evidence  must 
be  the  having  seen  the  party  write,  and  belief  that  the  writing 
produced  is  his  writ&g.    8  Yes.  473.    Examination  in  the  Ad* 
miralty  Court  used  as  evidence.    Toth.  192.  Acts  of  the  Court, 
as  decrees  or  orders,  in  another  cause  between  the  same  parties, 
may  be  read  widiout  an'  order.    Mos.  188.    Papers  of  record  in 
another  Court  of  justice  may  be  used  at  the  heariilg,  saving  just 
exceptions.     11  Yes.  559.    Evidence  in  the  cause,  thougn  not 
read  at  the  hearing,  may  be  received  by  the  Master.    11  Yes. 
564.    All  deeds,  writings,  and  letters  must  be  proved,  unless 
upon  proof  that  they  are  in  the  hands  of  the  adverse  party,  or 
destroyed,  and  then  parol  evidence  of  their  contents  will  be  ad- 
mitted.    1  Yes.  505.    The  evidence  of  one  having  an  interest 
cannot  be  r^,  unless  a  release  is  produced.     2  Atk*  15.    A 
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cHJU^mt  dwdyflvnioiAdifilbebill,  wt»wlddi,ddlHi^^ 

stilM  k&Ma«r  tiitft  wti  flodi  a  deed  as  ia  the  ^b3l  setfordi, 
~  canst  be  nad  wMiaut  mat,  tbe  coofessioii  not  admitthig  vmt 
tfan  alicgcd  by  Hie  bilL  2  Vent*  361.  And  in  case  of  real 
mtim,  the  pvobaia  «€  a  will  cMuoot  be  read,  if  defendant  adniis 
merely  Ma  belief  lliere  is  atick  a  will.  B«t  otberwise,  if  tl^  ad« 
mittioii  ii  full;  Bm.  (^  Aad  a  will,  under  wkicb  defcndant 
«Imhs,  being  admitted  by  bis  answer,  and  nothing  tuming^vpM 
tbe  QOHstniction,  may  be  lead  fnm  the  bill,  thoagh  tht  answer 
itfeis  te  the  will  flinr  eertaiQ^.  2Aii8t.  50Sk  Tbecbaftof  aUtt 
IB  SD  «ndeiiee,  wkeie  defiMdMut  left^s  to  pniduoe  tlite  office 
€9py«  The  nfcind  anst  Ixr  in  Conn.  1 1  Ves«  683.  And  whai^, 
m  cue  of  the  cmdoctioft  of  the  fecerd^  an  answer,  it  is  ibimd 
to  diiagBee  wUb  te  eri^al  draft,  the  recerd  mast  be  talsea  la 
be  correet,  if  a  siitakc  iniheeiffiee  ^opy  be  insisted  on.  ^  P,  ^« 
«485»  Tbe  bill,  aonwr,  «nd  lest  dP  the  pvooeedings  in  utac/dm 
-eause,  may  be  read  (under  asi  oi<der  which  tnay  be  obtateed  f&r 
tbe  purpose)  tf  bel«n»a  tbeirai»e  parties  1  Atk.  1fy4,  .  A  A^ 
wijH,  or  other  piece  of  e^dence,  to  be  produced  as  «videnoe  at  tbe 
beuinj^,  may  be  stamped  during  the  bearing.  9  Ves.  35S.  Ca!«e 
Jtood'over  to  poeam  a  letter  lobe  stamped  to  amke  it  evidenco; 
l^Br.  C»  C.  33«  After  pabHcation,  aa  oM  pflperfMOd  i]i«  yarish 
le^iiUy  wanrikmni  to  be  proved.  1  Anst.  173.  Adefbudaut,  modJB 
«o  tbr/brm  aoto,  mti^  be  examined^  saving  just  exceptions.  2  Atk. 
389;  Admbiistratioa  taben  out  at  any  time  before  the  heri^riug, 
is  vwiieieHt^  2  Mad.  Ch.  437.  Depositions,  as  to  (adsmiot  in 
ianm,  will  not  be  snibied  to  be  read ;  nor  will  Cfvidenoe  attempt* 
iag"  fa  mtrodaee  a  defence,  deferent  from  that  madie  1^  tltt 
answer,  be  tidcen  aeny  notice  of.  ^rid.  438.  Gen^»ally,  Wlnftia 
difeadant  says  ^he  Mimfe$,  ^e  Court  believes,  but  with  some 
4{«ali!fiea!tions.  A  heir  at  law  onhr  kilieijing  a  will  w«s  rnnde, 
bat  tbe  will  net  having  been  pmvoia,  nor  bdog  ailmirfftf  by  him, 
the  will  dmfiot  on  such  gnmnd  foe  estabiiiAed,  So,  as  to  a 
cieditor  beHwin^  a  d^t  to  be  dae,  insufficient  for  a  deeme. 
Ibii,  439.  A  will  of  lands  cannot  be  established  m  equity,  un* 
less  the  three  witnesses  to  it  are  examined  if  living ;  but  if  one 
of  the  witne^MSs  be  abroad,  at  Jamaica,  or  in  India,  proof  of  his 
•handwrit^^is  sufiicietit,  wkhout  a  commission  to  examine  him. 
Jta.  44^  An  aduH  heir  at  law  refusing  an  issue  on  the  hear- 
ing af  tiie  cause,  the  Court  will  establish  the  WiM  against  him. 
JlSd»  Oo^'dofen^katts  may  read  any  tiling  piov^d  on  fbe  part  of  the 
^intiif,  because  that  is  proof  examisted' to,  against  all  1^  de« 
icndamts.  J6id.441.  Theafis(«erofonedefcB)dant,diougj^  evidence 
agtdnst  himself  is  not  evidenco  against  another,  there  being  no  op" 
inrtanity^r  cross««xaminati<m,  unless  under  some  peculiar  cir- 
<j«ustancos.  But  '^e  answer  of  a  defendant,  in  a  causenot  brought 
to  a  hearing,  has  been  read  as  evidenco  against  another  ddendant 
attfaehearmg,  Jbid.44Z.  lP.Wms.300.  1  Dick.  24.    Ade* 
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fmkmi  dmclaiwiag  all  nght,  hk  endear  may  aoi'be  read  aB  a    CBJIPtXB 
pmof  of  plaiiitiff*a  ri|^ty  to  te  piejvdioe  ttt  aootker  MiBudaDt.        x&* 


2Aik.a^  IfaMeiidaiitiBajrb^possx^litybeliaMatoecMlK 
kis  evideooa  is  not  admiistt>ie  m  iavoar  of  a  co-dafoadaBt ; 
enedaUy,  if  aiw  a  tsastea.  2fiiio.C.C.38^  Nadeciwfor 
leuef  can  be  aiadB,  ivtea  tlie  cviclence,  agaiait  a  dsfaikhiui'^ 
poaliva  denial  on  oolh  >af  an  aasoition  in  the  bill,  coasiate  only 
of  one  wibieaa  to  pvve  that  anertion ;  tiMvgb  tlK  Coart  wiU 
act  apeB  tocii  testimoiiy,  ivinw  combomtBd  by  dManafaHcM 
wfakb  attach  nwe  cndit  to  k  than  to  tfaa  dttiial  by  te  d»- 
fioodantb  2Mad.Ch.343.  AndisYiich  eftse^  ifthadefeBdaM 
naaiw  an  issoe,  the  Court  irill  direet  k,  afli  order  that  lh« 
defendant  be  aaaminad,  or  hit  answer  nadait  Urn,  ibnmgit  U0i 
as  ovidenoe,  which  it  eould  not,  yet  so  as  to  ^veiiin  1(he  beaeif 
ofhi&«aliiatla(ir,if  of  any  weight  widi  the  jury.  JM.  PSN 
aanaaatfaeajdof  fertweattr'Aiee,  or  even  fooriaeik,  yaan  will  bi» 
pnnmed  to  be  dead.  «Ves,d05.  l3y«a.M2i  AAiwherea 
party  kad  not  baea  heard  of  for  treaty  yearg^  payment  has  beea 
aadoed,  nponaacmityiofeftind,  ki^  oiantof  aelaim.  7  Yes* 
590.  An  annuity  not  claimed  for  a  greatlaagth  of  tine  will  be 
presumed  to  be  satisfied.  2  Atk.  71.  The  rule  in  equity  is, 
that  what  a  defendant  admits  by  his  answer,  the  plaintiff  need 
not  prove.  Therefore  a  defendant  charging  himself  by  his  answer 
is  not  allowed  to  read  that  answer  in  his  discharge  of  himself; 
but  if  by  his  answer  he  insists  on  any  particular  met  by  way  of 
avoidance,  he  must  in  his  defence  prove  that  fact.  2  Mad. 
Ch.  446.  An  account  of  twenty  years  standing  may  be  proved 
on  defendant's  oath,  though  he  cannot  by  his  books  and  can^ 
celled  bcmds.  The  same  of  an  account  of  fourteen  years  stand- 
ing. IMd.  A  plaintiff  is  not  allowed  to  charee  an3rthing  upon 
his  oath  ;  but  a  defendant  may  upon  his  oath  discharge  himself 
in  respect  of  sums  under  40s.  so  as  the  whole  do  not  exceed 
100/. ;  but  he  must  swear  positively,  and  mention  unto  whom, 
for  what,  and  when  paidl  ibid.  447.  Neither  a  procMi  amy,  nor 
his  wife  can  be  a  witness,  he  being  liable  to  costs.  3  Atk.  511. 
547.  A  trustee  of  a  legal  estate  is  admissible  as  a  witness,  by 
an  order ;  but  not  executors,  or  administrators  in  trust.  But  an 
administrator  durante  mmcre  estate  is  in  general  competent  after 
the  administration  determined.  2  Mad.  448.  A  nusband  is 
not  bound  by  his  wife's  answers,  2  Ch.  Ca.  39.  A  copy  (^ 
a  letter  may  be  read  in  evidence  without  notice  to  produce  the 
original  where  from  the  depositions  it  appears  that  the  copy 
was  intended  to  be  relied  upon.  2  Menv.  461.  Evidence, 
though  taken  in  the  cause,  need  not  be  read  on  the  hearing,  if 
the  party  think  proper  to  omit  it.  2  Cox,  80.  The  bill  stating 
a  defendant  to  be  out  of  the  jurisdiction,  and  the  fact  being  ad* 
mitted  by  the  other  defendant,  yet,  if  some  of  them  are  iurants, 
it  appears  necessary  that  proof  of  the  fact  be  given  at  the  hear- 
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CHAPTER   ing.  '  4  Mad.  408.     An  what  is  not  bound  by  admiaBions. 
XL*         Where  there  am  two  causes  between  the  same  parties,  and  the 

.  question  and  the  defence  being  the  same  in  both ;  the  depositions 

taken  in  one  cause  may  (on  an  order)  be  read  in  the  otner.  In 
a  cross  cause,  evidence,  if  concerning  the  matter  in  issue  in 
the  original  cause,  is  not  permitted  to  be  read  alter  a  decree  in 
the  latter.  3  Atk.  501.  But  when  no  witnesses  have  been 
examined  in  an  original  cause  by  either  party,  the  depositions 
as  to  the  same  matter  put  in  issue  by  that  cause,  may  be  lead  at 
the  hearing  of  the  cross  cause.  Aid.  [For  these  purposes  oid^s 
are  to  be  Stained,  on  motion  with  notice.]  A  cause  bronght  to 
a  hearing,  and  ordered  to  stand  over  with  liberty  to  add  a  ma- 
terial derendant  concerned  in  interest ;  the  depositions  pievionaly 
taken  cannot  be  read  against  him.  Bunb.310.  The  6«#«vi« 
dence  .that  can  be  procured  is  always  required,  thoocli  tlie 
iirimgut  pombU  assurance  is  not  insisted  up(m*  Xher^ne^llfi 
execution  of  a  deed  attested  by  several  witnesses,  may  be  promd 
by  one  of  them  only.  If  na  witness  can  be  produced  (the  » 
possibility  being  proved,)  proof  of  the  signature  of  one 
issufficienU    VidemiUm 
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CHAPTER  XLI.  CHAPTER 

Interrogatories  and  Depositions,  ^^^* 

Intbrrocatories  (vide  Ch.  XXXIX.)  are  the  mode  in  which 
all  evidence  is  taken  (except  in  the  few  cases  wherein  vivd  voce 
eatoinations  are  allowed)  in  a  Court  of  Equity.  They  are 
either  for  the  purpose  of  examining  in  Court,  whether  before  the 
£ximijier  or  by  commission,  the  witnesses  in  a  cause ;  ot  for 
the  examination  of  parties  or  witnesses  before  the  Master  in  the 
Mastei's  office,  upon  references  after  a  decree  or  decretal  drder. 
for  the  former  purpose  they  are  to  be  prepared,  or  at  least 
o^f^  by  counsel ,  who  therefore  most  usuaUy  draws  them  too ; 
but  for  the  latter  purposes  the  solicitor  draws  them  (sometimes 
in  conformity  with  the  Master's  own  forms ;  and  sometimes,  but 
peihaps  not  strictly  justifiably  in  point  of  costs,  gets  them 
perused  by  counsel,)  and  these  are  settled  and  ultimately  aZ^otced 
by  the  Master. 

Inthisplace^  interrogatories  of  the  ^r«t  description,  viz.  for 
the  examination  of  witnesses  in  Court  are  intended.  They  must 
Qot  be  Uadingf  as  "  did  you  not  do  or  see  such  a  t^mg,"  &c. ;  nor 
oust  they  be  too  particular,  viz.,  point  to  one  side  of  the  ques- 
tion more  than  the  other.  Harr.  259.  If  either  party  be  advised 
that  the  interrogatories  are  leadings  imperi'ment,  or  scandalous, 
l^y  may,  when  die  depositions  taken  on  them  are  delivered  out.  Excepting. 
be  referred  on  that  account ;  the  course  of  proceeding  wherein  is 
to  appiv  to  the  Court  by  motion,  stating  that  the  cause  bein^  at 
isstte,  the  plaintiff,  or  defendant,  as  the  case  may  be,  exhibited 
u^noeatories  for  the  examination  of  witnesses,  which  the  (plain- 
tiff or  defendant)  is  advised  are  leading,  or  scandabus,  or  tmper- 
||"Wi  ts  the  case  may  be,  and  praying  that  the  interrogatories  may 
be  referred  to  a  Master  to  look  mto  them,  and  certify  whether  they 
be  leading,  &c.  or  not.  Hind.  394.  The  manner  of  proceeding  on 
yiu  reference  is  similar  to  that  set  forth  under  the  heads  of  Re- 
ference of  Bills,  The  Proceedings  in  the  Master's  Office,  Motions 
^  Orders ;  vii.  having  instruct^  counsel  by  a  brief' or  motion  pa^r 
toinove,  on  whatever  motion  day  may  be  selected,  to  the  eflfect 
^ve  stated,  and  havine ,  as  in  other  cases,  attended  the  Court 
^!!)  "^^^OQ*  ^^^  heard  the  order  made,  and  afterwards  got  the 
order  drawn  up  and  passed  and  entered,  and  served,  (see  Orders,) 
uien  to  act  upon  it  in  the  Master's  Office  in  the  manner  detailed 
QQQer  that  head,  and  the  matter  will  then  be  considered  and 
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cif AFTER    detennined  by  the  Master ;  with  whom  the  office  copy  of  the 
XLI*        interrogatories  being  left,  he  generally  takes  some  short  time  to 

consider,  unless  the  matter  appear  very  glaring  on  one  side  or 

the  other,  in  which  case  he  delivers  his  opinion  in  the  presence 
of  the  parties  attending  him,  and  afterwaras  certifies  his  opinion 
to  the  Court  (which  certificate  must  be  filed  in  the  Keport 
Office,  like  all  others  of  the  Master's,  and  is  final,  if  not  excepted 
to,)  that  such  a  part  of  such  an  interrogatory  is  leading,  &c.,  as 
a^s  the  followioff  question,  viz.  (setting  forth  the  whole  of  the 
interrogatory  which  he  certifies  to  be  leading,  &c.)  The 
Masters  report,  or  certificate  rather,  in  the  nature  of  a  report 
(befme  hearing,)  in  this  instance,  as  In  others,  retpiring  ii6 
application  to  the  Court  for  confirmation,  no  objections  to  t^ 
previous  to  excepting,  are  to  be  brought  into  the  Master's  ofBoe 
as  in  case  of  reports  after  a  decree,  and  requiring  confirmation ; 
but,  as  in  case  of  other  similar  certificates,  either  party  may  take 
the  opinion  of  the  Court  thereon*  if  he  be  advised  that  tiie 
Master  has  certified  ignoran^  or  irregularly.  Exceptions  may 
therefore  be  taken  to  the  Mastex^  certificate,  and  proceeded 
upon  in  the  ordinary  mode  explained  of  excepting  to  repeats; 
in  Ch.  LVI. 

If  the  Master  certify  Ae  inteirogatories  to  be  lea<fing,  and 
his  certificate  be  not  excepted  to,  or  being  excepted  to,  the 
exceptions  be  overruled,  an  the  depositions  taken  upon  those 
tn^erro^tories  will  be  suppressed,  by  an  order  to  be  obtained 
by  motion  on  notice,  grounded  upon  the  Master's  certificate'  or 
report ;  the  proceeding  on  the  motion  is  as  in  other  cases  ;  and 
on  reading  the  office  copy  of  the  Master's  certificate,  the  Court 
will  make  an  order  to  suppress  the  depositions.  This  order  ii 
to  be  perfec1»l,  and  served,  as  others ;  and  if  at  the  hearing,  an 
attempt  be  made  to  read  the  depositions  thus  suppressed,  upon 
production  of  the  order  the  attempt  will  be  frustrated.  Aid, 
397.  In  these  cases,  the  Cleik  in  Court  writes  on  the  suppressed 
depositions,  "  suppressed  by  order."  If  the  report  be  excepted 
to,  as  on  the  one  hand  the  Court  never  countenances  leamng, 
impertinent,  or  scandalous  interrogatories  ;  so  on  Ae  other,  th^ 
are  not  over  curious  in  these  matters ;  because  it  may  fidl  out 
that  the  interrogatories  may  be  reported  leading,  &c.  in  the  very 
points  on  whicii  the  cause  turns ;  in  which  case  the  pcuty 
referring  the  interrogatories  hath  possibly  gained  his  end  ;  for 
perhaps  he  had  a  very  bad  cause  nad  the  depositions  stood ; 
whereas,  if  suppressed,  he  may  be  able  to  make  out  a  very  good 
case,  as  his  aoversary  must  then  hear  his  cause  without  any 
proof  at  all,  unless  the  Court  grant  him  another  commission  on 

Sayment  of  costs  for  the  leading  interrogatories,  vriiich  is  seldom 
one  after  publication  of  the  depositions  ;  and  it  is  hard,  that  in 
equity,  a  man  should  be  depnved  of  a  right  through  ^e  dip, 
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iaadTerteacy,  or  unskilfuliieas  o£  ancilher ;  thfimfeae,  if  k  is 
jionibla  fi>r  Ike  Court  to  help  him,  they  vill,  from  thejaanifcrt 
giconveiiMliice  which  smst  attead  sueh  a  case.  It  is  eviteliy 
ofthOTirise,  if  the  intaxrogatories  weie  leading,  i^n  pBints  on 
winch  the  e%mti  does  iwt  tarn ;  for  if  the  depositions  oa  iksm 
alMH^d  he  supfNWssed,  and  the  party  have  eridence  enough 
vitbottt  them,  ao  haim  is  done.  But  if  the  material  points  m 
the  cavse  do  turn  upoai  then,  vrmy  opposition  should  he  noMk 
t»  support  tiiie  depositions,  as  there  might  have  been  the  saiwe 
aiunrw  to  a  fair  as  jto  an  unfair  question.  And  it  shaold  aeem, 
if  one  inlerrogatery  OBly  be  seporied  leading,  the  deposbion  to 
Ihat  alone  Ah»«ld  he  auppreasiBd ;  so,  if  part  only  of  an  inteno- 
gatoiy  be  reported  leading,  so  much  only  of  the  dopoailim  as 
lalalaa  to  the  leading  part  should  be  suppressed ;  and  the  party 
whoee  d^esil^as  aie  thus  impeached  wiuld  be  wril  adrised  in 
atlm^ting  to  j^erail  u]^n  the  Court  to  make  such  distinction, 
in  oidar  to  let  m  the  endefice  whidi  is  net  taken  upon  a  leading 
in^enngaleiy,  and  wsbsdi  otherwise,  upon  a  general  osder  of 
suppiesBiioB,  would  be  suppressed  of  omne.  Theitfortr  where 
intemigatMies,  and  the  depositions;  of  a  witness  taken  on  them, 
had  heien  suppressed  as  leading;  the  Court,  on  applieetion  that 
a  nenr  -sei  moght  be  drawn  and  astUed  hy  the  Master  for  this 
witaeas's  exainttation^  his  evidesee  being  veiy  maleriail,  aad 
althougk  the  practice . was  admitted  to  be  againsl  it;  yet  ooe 
pr^sdent  hems  pioduced,  and  the  intezrogatories.  which,  had 
been  anqpfNressea  being  such  as  might  be  drawn  by  maxiy  other 
cffuvel  without  any  apprehension  of  their  being  leadii^,  the 
Cottft  granted  the  a{»lieattoa«  Free.  Cha.  4dX  1  £a.  Ca« 
Abr.232.    Hind.  399. 

late^rogatories  may  in  like  manner  be  nefened  for  scandal  ei* 
impertinenee,  and  the  depesitions  Qoadmning  scandal  or  imperti^ 
nence  soppiesaed  or  expunged^  IbUL  The  proceedings  thereon 
axe  generally  similaf  to  those  of  exceptions  to  vepoEt  of  scandal 
&c.  on  a  reference  of  the  IdlL    Chap.  LIU. 

Depodtknu  of  witnesses  aie  tfa«r  annvers  upon  oath  to  suck  Pepositions. 
intefnigateries  as  are  exhibited  and  administered  te  them*  Wy. 
Pea*  Reg.  170.  When  taken  in  town  by  the  Eiawnen,  th^ 
are  to  be  chisely  kept  by  them  in  thenr  oiice,  and  no  copy  or 
^ntiact  is  to  be  deliveied  out  until  publication  pass  by  nue,  ar 
hf  Older  of  Court.  These  taken  by  commission  are,  immedi^ 
afeab^  iqpoQ  bringing  in,  to  be  deliveeed  to -the  Sworn  Cledi  who 
mads  ent  the  commission,  to  be  kept  withimt  openio^  until 
publication  regularly  pass  in  the  caaae.  HaiT..'2d4»  When 
publication  has  passed,  and  the  parties  have  conies  of  the  depo- 
sitioBS  detiverea  to  ^em,  and  have  perused  the  interrogatoryis 
by  each  side,  if  they  find  ^tem  to  be  leading,  o(  the 
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At  law. 


depoflilioas  teoiidfi^iij  aad  tBtpertmemt,  then  is  a  proper  time-  to 
r^er  them  to  a  Master,  by  motion  or  petition,  for  his  repwt 
thereon*  They  may  also  be  refenod  for  irregularity  in  the  exa- 
mination  of  witnesses.  But  leference  will  not  lie  for  imperti" 
•01100  alone*  2  Atk.  235.  The  proceedings  before  the  Master, 
with  the  previous  order,  to.be  obtained  and  left  in  his  office, 
warrants,  &c.  are  the  same  as  those  detailed,  in  regard  fi 
reference  of  bills  for  the  same  cause,  in  Ch.  LIII.  And  it  is 
presumed  that  the  *'  New  Orders"  of  April,  1828,  do  not 
make  the  Master's  report  final,  and  thereby  set  aside  the  right 
of  either  party  in  this  case  to  except  to  the  Master's  certificate ; 
which  exception  is  to  be  proceeded  upon  in  the  ordinary  mode 
described  of  exceptions  to  reports,  Ch..  LVI. 

The  depositions  will  be  tuppressed,  if  the  Master  report  the 
interrogatories  upon  which  they  are  taken  to  be  leading,  or 
scandalous,  or  impertinent.  But  if  the  interrogatory,  though 
reported  leading,  aid  not  appear  to  have  been  framed  with  an 
ill  intent,  the  Court  has  permitted  a  re-examination  of  witness, 
.upon  new  interrogatories  to  be  settled  by  the  Master.  Newl. 
2/6.  Also  (under  a  commission)  the  Master  reporting  deposi- 
tions to  be  scandalous  and  impertinent,  though  the*  interroga- 
tories be  rightly  framed,  the  depositions  will  be  suppressed,  but 
not  with  costs  to  be  jMiid  by  the  witness,  as  the  Commissioner 
should  not  have  taken  them  down.  Newl.  277.  2  Atk.  234-5. 
2  P.  Wms.  405.  And  they  will  also  be  suppressed  if  taken 
ready  prepared,  or  difierent  from  witness's  real  deposition,  or 
if  dommissioners  otherwise  misbehave  themselves ;  or,  if  the 
.party's  solicitor,  or  solicitor's  cierk,  -acts  as  a  Commissioner  ; 
or  the  commission  be  executed  contrary  to  notice,  or  after  the 
return  day  ;  or  notice  of  the  execution  not  duly  given  ;  or  (in 
case  of  examination  in  town)  no  notice  to  Exammer's  cleik  of 
the  name  of  adverse  party's  Clerk  in  Court ;  or  depositions  ille- 
gibly written.  Ibid. ;  but  such  suppression  will  be  without 
prejudice  to  the  witness  being  re-examined.  And  if,  before 
cross-examination,  a  party^s  witness  secrete  himself,  his  deposi- 
tion will  be  suppressed,  unless  his  attendance  be  procured 
within  a  given  time.  Ibid,  But  depositions  will  not  be  aup- 
pressed  on  account  of  mistake  in  title  of  cause,  but  it  may  be 
amended.  1  Dick.  22.  Depositions  taken  abroad,  during  the 
abatement  of  a  suit,  which  was  not  known  when  commission 
issued,  may  be  i-ead.  lirid.  277.  Irregularity  in  examinaticn 
of  witnesses  under  a  commission  may  be  certified  to  the  Conrt 
by  a  Commissioner.  .  But  a  complaint  by  the  par^  injured 
must  accompany  such  certificate,  and  be  upon  affidavit.  15 
Ves.  381.  Depositions  may  be  read  in  evidence  on  a  trial  at 
law,  though  the  interrogatories  were  leading ;  the  other  party 
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slioiild  have  applied  for  tlieir  suppression.    Newl.  279.    In    chapter 
cases  of  snppiessed  depotitidns,  vae  Cletk  in  Court  writes  on 
tbem,   **  supposicd."      Depositions  having  been  suppressed  . 

for  irrMulanly,   (h&pg  misentiUed,)  and    a  re-exammation  SapprMiton 
having  Seea  permitted,  all  the  same  witnesses  must  be  examined  nariud. 
and  cross-examined,  the  Court  not  taking  the  content  of  infant 
parties  to  have  erroneous  depontions  ["  what  were  not  deposi- 
tions"] read  j^fuinst  them.    Jac.  Rep.  83* 
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EulargLog. 


New  Order. 


CHAPTOK  XXII*       .       : 
Fublicaiion, 

PuBLSCATioNi  io  a  cause,  is  the  liberty  given  to  tb»  lEociiBUBep, 
or  Clerks  in  Court,  aecording  as  the  d^poeiti^ns  were  Uki^  in 
town,  or  by  commission,  to  show  the  depositions  openlj.-jpBepa- 
ratoiy  te  the  hearing  afterwaids,  and  to  give  out  copiea  {^tmrn- 
HaiT*  286.  This  i«  done  either  b^  rules  ;  9b  hy  orpbtr  of  coi^^ ; 
<NrMr«9nf«nt  of  parties.    Ibid, 

The  ndet  are  of  two  kinds,  or  for  two  purposes  y  6xst».^nUe 
to  pnduM  wUneitetf  (which  may  be  oonaideied  a&<a  pf^tpamitary 
rule,)  and  a^rwards  a  rule  to  fMu»  puk^cotiBan^  These  rules 
evpire  l^t  day  se'nnight  from  the  day  on  whii^  ^l|gy,^are 
entered,  and  by  the  established  ppctice  of  the  Cov^^aie^y 
to  be  ^Yen  in  tenn  time,  and  expire  within  the,  teri^^,  ai^nthere 
mnst  be  eiffht  days  between  one  rule  and  the  other- r  aorthjit  if 
the  state  of  the  cause  be  such,  aa  that  thei»  are  su();eepi:.<iaY^^or 
more  of  a  term  left,  both  rules  may  be  givep^-ia  ^oni^  aai^^^ 
same  temiy  and  the  cause  be  set  down  for  hear^.tj^iiti^ 
£;dlowing ;  as  it  is  also  a  rule  of  practice  that  a^wisq  piinpot 
be  set  dawn  for  hearing  the  same  term  in.which.-p|9bh9^^n 
msaes,  unless  there  be  special  cause  to  the  conbraiy,  ^jVy«^^fi^ 
Ueg.  354;  and  then  by  an  order,  on  motion.         ,  \^.'*i,^a, 

Where  witnesses  have  been  examined  in^.  tljie^  Exapiner's 
Office;  or  where  one  parly  takes  out, a  commission  feline 
examination  of  witnesses  in  the  country,  and  the^  Qth^  P^fty 
does  not  join  therein  >  or  if  he  do  join»  does  a^  e^g^qajany 
witnesses  under  it$  or  where  no  witnesses;  are. e^^aijniiiedr on 
either  side  ;  the  party  who  would  have-  publication,. pa^^jnay 
give  the  other  party  these  rules  ;  first,  the,  pcdinaiy;  rule  -issdipg 
on  the  other  party  to'  produce  witnesses  j  and  Ib^Biiumthafi^ftle, 
for  a  day  to  snow  cause  why  publication  should  not  pass^..  j^ut 
where  witnesses  are  examined  on  both  sides  undc^  a  joint  j^(ipn- 
mission,  one  rule  only,  vis.  the  lajtter,  is  sufficientf  £iti^  side 
who  has  examined  may  give  rules,  fitarr.  2&5..  Bf^.  Ord* .  Cha. 
190*  .  The  tniargemeni  of  i>ublication  ,(i.  «.  extendu)g.4hia  .time 
ficH*  deliverii^  out  the  depositions)  will  be  spoken  of,  pi^senil;^. 
The  rules  are  entered  by  the  respeqtiye  Clerks^in  Coi|dW  9n  t^eir 
receiving  instructions  from  the  solicitor  in  .the  cause,  an^.ihas 
send  each  other  notes  thereof,  which  they  transmit  to  their  fclJaDts 
the  sectors ;  and  the  XVIIth  Order^t  April*  1B28,  as  aWset 
foith  in  Ch.  XXX«  directs,  that  ^*  where  a  commission  fof  exa- 


ninAtiDn  of  witnesses  is  letumable  on  or  before  tbe  fint  letum   OHAPtEB 
of  the  t^rm  followiik|[  that  in  which  the  commission  issues,  there       XLII. 
the  piaiBtiff  shall  give  his  rul^  to  j^odiue  witnesses  and  pass  — —— 
nihtacstion  in  that  term,  and  shall  set  down  his  cause  to  be 
hesid  m  the  following  terin ;  and  where  the  commission  is  re* 
tBToable  on  or  before  the  last  day  of  tbe  fallowing  term,  there  the 
pltintiff  shall  give  his  rules  in  the  next  term,  and  shall  set  down 
hiscaase  to  be  heard  in  the  third  term ;  and  if  he  shall  make  any 
Mn^^ennn,  then,  upon  application  by  te  defendantupon  mo* 
tioft^  pe^on  vHthont  notke,  the  plaintiff's  bill  stand-dismissed 
ttft  ef  dim  with  co^/'    Subject  to  the  «peni^  of  this  oi4er, 
vhicb  ^^{dies  W  etaminatieils  before  the  Examiner  as  weH  ab  by 
caumoM,  jpabliHtotiott  marf  attso  pass  imtnediately,  >by  egntekt^  By  consent 
.when  both  sides  having  examined'  their  witnesses,  direct  their 
Cteks  iil^  Court  1^  iigri  thar  conselnte  that  pwiblieiilidn  should 
pt»,  whicb^k  ^1^  £es^    Genet^ty,  when  no  tvfttMMM^re  esa- 
ntraettf^tbese  rt^  are  not  necessary,  unless  one  side  think  so,  >to 
exdi^  tte  dfh^'  frofin  exsatm^Dg  any  witaoess.    And  by  Ofder  New  Order. 
XVm;^'  iA  ^Meiied,  ^'  that  publication  shall  net  be  enlarged^ 
«ttept^ii|iM;6^)^k^l  application  to^€«urt,  supperfsd  by  affida- 
vit, attlat  ^i^ciA^bf  ^he  parfy^pplying,  unless  o^ierwise  ordered 
!^  We^btifrt.'^    S^tiject,  however,  to  the  operatiikin  of  Ihis  order,  Enlarging. 
tt  ^  I^iitafted  tli^t  publication  (in  point  of  actual  practice)  may 
still^  eal&ijl^  by  consent,  by  the  sMicitors  mutually  instructing 
^^C%lis  ih^otitt,  as  heretofore,  to  that  efiect:  and  where 
tin^ifr^<Aine,  ^ii  enlargement  is  usually  from  term  to  term,  though 
'^wtfheti'ikf  lntetm^i«te  period.    One  party  may  get  from 
the  oth^  a  consent  in  writing  to  this  efiect,  which  is  Hien  deli- 
^^"0^^  ttti^  Olferk  Itt  Court,  who  enters  it  accordingly  in  the 
offiei  bbdb; ' '  Atid  %here  pul^ic^tion  had  already  passed,  and 
tb  CjHiits  tid^<m\i  fot  beanng,  (he  Court  has,  in  some  very  spe- 
^^aT'^SMf^,  CJcAarg^  pnblica&n,  as  mentioned  in  13  Ves.  512. 
l?y(^/Il8.''''3^BiM.  K)3.    In  these  cases  tbe  opposite  party 
tiisf'^tt^-^btadiiiie  ithe  new  witnesses,  and  also  proouce  otners. 
1  T^;^d3:''iVteo  where  puldication,  without  blameable  negli- 
&sn^,'  dttsM^bf '^cident  or  surprise  before  the  defendant's  wit- 
aes8^*weh&-''i9)rtimif»^d,  witnesses  were  allowed  to  be  examined  on 
the  i^F  affidavit  (see'  vol.  ii.)  that  the  depositions  had  not 
heeo^^o  of  beatd  read.    3  Mad.  429.    And  that  in  case  of  a 
cnm "^Uf'-wieie  snanswer  to  the  original  bill  had  been  put  in, 
piMi^ai6i^'  itiifi  on  sufficient  grounds,  and  on  special  application, 
oe  sSHetila^ed,  (2  Ves.  336,)  supposing  the  delay  in  not^ling 
Ae  eroai'biU'  sootier  coiild  be  satisfactorily  accounted  for  to  the 
C^ourt,  if  K  may%edobe  without  the  result  of  great  inconvenience 
to  the  oAef  jjarty ,  / 16  Ves.  133.    But  refused  with  costs  where 
t^ci^'bin'wa^-not  filed  until  rules  to  pass  publication  were 
pnn,  kuid  the  cause  set  down  for  hearing.    Ibid,    And,  that 
where  the  plaintiff  in  a  erois  cause  cannot  examine  all  his  wit« 
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in  the  original  cause,  he  may  move  spetmily  to  enlarge 
publication  in  that  cause  ;  because  evidence  in  the  cross  cause 
concerning  the  matters  in  issue  in  the  original  cause,  is  not 
allowed  to  be  iead  after  a  decree  in  the  latter.  3  Atk.  500.  Yet 
any  depoaitiona  in  the  cross  cause  ^  relating  to  matters  in  the 
original  cause  may  be  read.  IUd»  A  copy  of  aify  order 
enlarging  publication  is  always  to  be  served ;  viz.  on  the  Exa- 
miner, when  the  depositions  are  taken  by  him  ;  and  on  the  Clerk 
in  Court  when  by  commission  j  and  in  either  case  on^  or  before, 
the  day  of  publication  passing.  Newl.  29d»  Wh^re  pubHcadon 
passes  by  rule,  and  the  depositions  were  taken  by  the  Examiner, 
a  copy  of  the  rule,  obtained  from  the  Clerk  in  Court,  should  b^ 
served  on  him  by  way  of  notice  and  authority  to  give  out  copies^ 
aj|ter  which  service  he  can  examine  no  witnesses  althoTt|^h'  swiotiu 
It  is  to  be  remembered;  that  all  applications  to  enlarge  p^ibUca- 
tion  must  be  made  either  before  publication  has  passed  dv  riile^ 
that  is,  b^oie  the  expiration  of  the  rule,  or  before  the  e^^^tivtiou 
qf  any  existing  previous  Older,  as  the  case  may  be.  ■\     % 

Whenever  an  order  is  applied  for  to  'enlarge  pu^licatai6>i^^  ^e 
brief  or  motion  paper  to  counsel  must  state  Vhen  pui^eatibti 
expires,  and  whether  by  rule  or  order  ;  and  if  theappUc^otf  be 
by  petition  at  the  Holls,  it  roust  express  thesatnei  -'ii:.  -•' 
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Tus^ci^it  and  compeieQcy  .of  witnesses  are  subjects  of  objection. 
to  their  evidence*  Therefore,  when  publication  is  passed,  and 
the  depositions  copied  and  delivered  out,  if  either  party  is  minded' 
to  e:^mioe  to  the  credit  of  any  of  the  witnesses;,^  objections,  in  the' 
duM  of  artiele$t ^(90  called,)  must  be  filed  in  tne  Examiner's' 
Office*  Such  articles  must  contain  in  substance  (see  the  form  in' 
vQt»  ii.)  the  objections  made  to  the  reputation  of  the  witness ;  as 
ift  due  of  f(^oay,  or  any  other  criminal  case,  which  wonld  dis- 
able the  party  from  being  a  good  witness  at  common  law.  '  But 
if  the  ob^jLioos  should  be  or  lesser  importance,  and  dot  such  as' 
wontd, disqualify  the  parfy  from  being  a  witness  at  common  law,* 
ti^e^j  though  articles  may  be  filed,  they  may  possibly  come  to* 
nothing;  &  the, Court  would  hear  the  evidence,  and  judge  of 
the  probability '  and  improbability.  Harr.  282.  The  leading 
step  towards  an  inquiry  into  the  credit  of  a  witness  is  the  pre]>aring 
and  filing  objections  or  articles  in  the  Examiner's  Office,  if  the 
depositiontt  impeached  be  taken  in  town ;  or  in  the  Six  Clerks' 
Office  when  taxen  by  commission :  and  in  either  case  the  articleir 
engrossed  on  parchment,  like  interrogatories,  and  perhuw  bett^ 
drawn,  thouen  not  required  to  be  signed  by  counsel,  should  bo 
annexed  to  the  depositions  themselves ;  though  it  should  seem, 
if  tdLen  by  commission,  and  the  examination  of  the  witnesses  to 
the  credit  be  in  town,  the  articles  should  be  filed  as  well  in  the 
Examiner's  Office  as  in  the  Six  Clerks'  Office,  where  the  deposi- 
tions are  filed  ;  and  so  i  canveno.    Hind.  374. 

After  publication,  the  c(mpetency  of  a  witness  cannot  be 
objected  to,  unless  where  (lie  objection  arose  from  a  matter  that 
came  to  the  knowledge  of  the  party  after  examination,  and  then 
it  must  be  on  a  specuil  application.  But  the  credit  of  a  witness 
may  be  examined  to  ofter  publication,  which  is  the  proper  time ; 
and  this  application  is  of  courte,  and  not  founded  oh  affidavit. 
But  if  done  for  delay,  the  order  may  be  discharged.  2  Dick.  533. 
Yet  it  is  said  that  this  application  can  only  be  on  special  motion. 
12  Yes.  406.  Harr.  283.  Qiuere,  therefore.  Nor  will  the 
Court  grant  a  commission  for  it  to  foreign  parts,  except  under 
very  special  circumstances.  3  Atk.  643.  The  order  (see  Orden, 
Ch.  XXXVII.)  is  to  be  moved  for  after  filing  the  articles,  and 
jMOCuring  a  etrtifieate  from  the  Examiner's  or  Six  Clerks'  Office. 
The  opposite  party  may  nippore  the  credit  and  reputation  of  their 


190  ARTIOLSS.     - 

CHAPTER   witoeiiet,  tod  may  emnine  acooiding^ly  toltet  ptoiiet ;  and  tlieir 
XLIII.      depositioni  must  m  published  a»  in  oUier  cases.    If  both  parties 

.— -^— ^  examine  a  witness,  neither  of  them  can  afterwaids  object  against 
reading  him ;  for  they  have»  by  the  examination,  established  his 
evidence.    Harr.  284. 

In  case  of  olijection  to  the  eompetmejf  of  a  witness,  from  matter 
become  known  to  the  paity  after  examination,  the  coarse  is  to 
apply  by  motion  for  leave  to  examine,  on  tne  ground  of  inUntt, 
at  the  time  of  the  first  examination ;  and  in  case  of  strong  sns- 
picioo,  an  mne  was  directed  at  the  hearingfl  ^  Atk;  60</  H  i 
witness  be  hnmnt  to  be  interetl&d  beiove  his  eiaaiinniuni^  %%$b» 
rai  interrogatoiy  may  b^  framed  for  lhat>  pmrpeae  ion 
raination.  After  witueiisus  ha*^  been  <tiiimniid'  mA 
mined,  and  l3ie  cemBtiwion  eleaed,  tlMf  asay  ba^»ra»i 
before  pnbKeation,  on  motioii  far  lea?e  so  to-dov  aa^aithe  ftakti 
tetemf,  if  omittoion6iefint«feamiBaiKmv  ftMnL^Bc^aat. 
CroBS-examiifatioB  of  an  inUretlsd  ivitnfBS,  is  so  wainr^  «£•  8» 
faction  to  hiscompcleney  on  the  fnronod  of  imwthL  jCeop^-aOBb 
The  examiniibon  t»  the  credit  of  a^^itbesa  ^riM^ioB  b(Mft«^ 
mined  in  a  oause,  is  regarded  by  dhe  Court  n«itb  >jmkmsf.^  aodi 
exanrinatioif  being,  by  1^  rides  of  the  Cdort,  fhiiined.  to  eifl«K|» 
and  to  iiacts  aftrang  credit  and  charactartonly ;  and  Vh^aim 
not  material  to  ffenr  matter  in  issae.  I  V^«^'Bea«  168b:.  No- 
tice of  the  motion  for  the  order  for  tbMe-  eaamiD«liBnKiBi&di»> 
pensable,  on  appKeatioB  tb  the  Oonrt  fdf  ieave^qndaBa^.i>e  eidur 
Defere  or  after  pnbKoatimi ;  but  beftne  ^e  kMrkifig^M,tmuithm: 
after  pnUieatien  appears  a  more  pmtn>  i\km^  ifaaot^efakaiif  ;9da, 
aalil  then,  Ae  necessity  eannot  be  fnuj  nirwniiniri  r  jTriah 1 1  Trtfj 
l«V«s.406.  -1m.  ^..:,to  .is..-:/- 
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CHAPTEE  Xljy.  CHAPTER 

Tn*  X^iOtb  isi  t^  Ne«ii  OrdAn  of  Apil»  1828,  u  above  stated*  New  Order. 

OwXLUo  |ag4i»>ngyilisiifl  tuM  mtbm  wbicb  a  plau^ 

fitt dem  hisemielif  hmriny,i at  tbo.<peail  o£  the niamiMiop  of 

bia  bill.    But  it  is  ala^  to  be  remarked,  that  if  thft  plaintifif  can  BiUami 

nW|^pioeeedbt»tbe  Inving  «f  bia  cause  ufon  bill  and  answer 

«n^  vJllHiiL giving  a  nile  lo  pass  publifiatiaBy  (fbc  ii  that  be 

tete  tWeaMatcmnotbe  eat  down  tuk  tbe  foUowingr  tem»)  and 

caa^gqamtiy  fnlhei«l.goin§  inta  ewdeo^e,  (and  aa  torgain^  into 

eiidaQoa^  aesJPaMiaMni,  Gb*XI<IJU)  be.A^ic  do  sociaBaaediataiy 

upRi  ilie  nimiagf  is  e€  the  defandaof  &  anawer ;  and  that  upon' 

mf  dsgpta  baariB»€aiiieS«    The-XVUtk  Older,  above  urtioed, 

jrtWMiiaa  ataaaaady  mrtfae  defondant'ia.caBe  ol  plaiatiff 's.  delay  in 
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/Ca—ea  nay  beaet -down  ailbar  befoce  tbe  Losd  CkanosUor,  or 
te MaafeeaAf SbeAiUa^ aft theop^um o£the parl^^  TbaieoC  the^ 
fiMfuer^lasB  ate  put  into  the  Vice<ChaoceUQrs  paper,  as  a  matter 
of  comae,  to  be  neard  by  him,  unless  an  order  be  obtained  from 
the  i^oid  Chancellor,  on  the  party's  application  through  counsel, 
fov  leseiving  any  particular  cause  to  be  heard  by  himself ;  under 
which  Older  the  Kegistrar  will  put  such  cause  into  the  Loid 
Chancellor's  paper  accordingly.  The  Six  Cleiks  set  down  a  cer- 
tain number  of  causes  previous  to  each  term,  of  which  the  Clerks 
in  Court  have  notice  when  it  is  to  be  done,  which  is  about  the 
time  of  the  third  seal  after  Hilary,  Trinity,  and  Michalmas  Term ; 
and,  in  the  Easter  vacation,  the  day  before  the  seal  preceding 
Trinity  Term.  The  solicitor  in  the  cause  may  set  it  down  either 
with  the  Six  Clerk,  or' with  the  Kegistrar,  or  vrith  the  Lord 
Chancellor's  Secretary.  If  with  the  Six  Clerk,  he  instructs  his 
Clerk  in  Court  in  suflkient  time  to  set  down  the  cause ;  who 
thereupon,  if  the  Six  Clerk's  numTter  1^  not  completed,  takes  the 
necessary  steps  for  the  purpose,  and  sets  the  cause  down  vrith  the 
Six  Clerk  accordingly,  ana  obtains  and  hands  to  the  solicitor  the 
Registrar's  note.  But  if  he  has  set  down  his  number,  the  soli- 
citor then  usually  applies  to  the  Registrar,  (if  he  does  not  in  the 
first  instance,)  having  first  procured  from  his  Clerk  in  Court  the 
Six  Clerk's  certificate  that  ue  pleadines  have  been  filed,  and  (in 
case  of  witnesses  having  beenexaminea)  that  the  rules  have  been 
given.  The  Registrar  (either  the  Lord  Chancellor's  or  the 
lluter  of  the  Rous',  as  the  cause  may  be  intended  to  be  heard  in 
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CHAPTER  Court,  or  at  the  Rolls)  will  then,  on  Dioduction  of  those  oertifi- 
cales«  enter  the  cause  in  his  cause  booh,  and  give  the  soUcilor  a 
note  of  it,  for  the  purpose  of  suing  out  the  subpoena  to  hear  judg- 
ment. But  if  the  RegistcaiB  have  set  doif  n  their  allotted  num- 
ber, the  cause  must  then  be  set  down  with  the  Lord  Chancellor's 
Seoretanr.  on  productios  of  the  same  ^certificates. 

Besicies  the  causes  in  (he  general  paper,  ^omaU  causes,  (gene- 
rally hesjd  by  the  Master  of  the  R<^is,  on  days  ajiyjyntedy^at 
nine  in  the  morning,)  are  those  wherein  the  decree  is  a*  m)aLtti^jDJt 
cottrse,  and  consented  to  on  the  other  side,  defendax^submi^pg^ 
or  agreeing  to  attend  without  subpoena  to  hear  judgment,  "tiske 
causes  are  set  down  with  his  Honour's  S^rs^a^,  in  t^e  pa^r  <^ 
consent  causes.  ', 

l^um  causes  ate  diose  in  which  the  decree  is  either  oPcouise, 
or  inrolfes  tery  fittle  difficulty.  UsoaHy  a  ^2lj  if)  ^^n^lj^  jtP* 
pomted  for  them.  They  are  set  down  fike  othif  tsmSki,  out 
afterwards  advanced,  on  a  ceft^Bcate  firom  counsel  in  the  canae, 
that  it  is  proper  to  be  heard  as  a  short  c^nsCr  But, 
htfwevte  iBOMdble  the  suit,  if  there  is  any  j^int  to  b^' a 
cause  will  not  be  deemed  a  short  cause*  w;h]ch  is  nQt''eXj|p»v»e«« 
ecdipy  more  thim  ten  nunates.  And  if  a  c^Hi^  be  i|»q|i\^]j^ 
set  £mn  as  a  tWtcause,  the  Court,  on  finiiiii^oat  t)^  ni^odi^.^ , 
ness  at  the  htering,  may  order  it  to  be  struck  out  o)f  '^Crpa^l  ,& 
iSb»  cfelay  of  the  parties,  who  unll  have  to  set  it  dowii  a^unj,'.  }•[ " 


Short  ctaaes. 


■*■?■ 


II 


.•'  _   *     '•-   •^^.' 

?M\\1* 

•  b  S.U 

^'l*' 

•   '              '  .'-Ji. 

\£ 

»                                            9 

«  .£.. 

•.•   'lij   i 

'  ''*'; 

• .     •''  i"f> 

<sVi"-' 

...'.;:  -^SV 

*,'»  •■■-• 

'     ':•!    i'»   : 

ii7? 

•       ^•'    V 

■;X.1-. 

■1.  •''  •■!.>■.:  'jJ 

.   '•        • .     -^0  ' 

t.:>r 

•   •   .  ..!'. 

1  !'iv. 

i:in  •. 

'     '   ■     -J  or 

i^'jS 

'i  :r,' 

.     r...     •'  '■\'\)?.    ' 

}  f!." 

„     .:.'j..;. . 

•:  .:•  : 

♦  •-       rlf 

.•■<-:' 

••;>' 

su^9>hr^.;!lf)rHM»nruaeiraKT. 


AiBjiSRO  to  kAr  Judgment.  _      '      _  . 

ilW*^eci|j»"|(;)ntt,ia|gjlegiattar's.,»Wp,fl(»^^  ij^  "*«■ 

fiiibfiM'fiir'A.  9." 6.  t).  j-c.  UttpptttT  in  Chancirf,  rttHfilabU  Pmlpc. 
''^''r-:-^r^fyliefjr:—-r-l>ihwJ"<lgmtnti>iillu,-rT-r~^day 

',..   .,.,.,     ■   ..tSoliciloisnanifcsntiiUle.] 

btrm  ittefi  da;a  before  tlw  day  Rrtun. 
La  be  't>e^<  uoless  the  rataia 
ieadayioare  13  allowed.    Tlw 
I  d^j  toe  cause  is  aj^uited  to 
ite  days  in  leim  piecediiig  Uie  Time. 
ed  to  be  beud,  <u  if  ihu  day 
m,)  (he  writ  must  be  made  re- 
teneble  on  a  general  retam  day,  «ad  the  indaneineDt  miut  still 
ttale  the  day  appoioted  for  the  hearlDg.    If  the  advene  p^y  DiitiMe. 
lilt  aliote  tnenqr  milei  Siom  LoodoD,  it  must  be  lerved  foutteen  Service. 
^Ji  exclsHve.  before  the  ibiy  of  heariDg,  except  in  the  ihort 
'Matien  between  Easter  and  Thmt;  Tennt ;  and  then  ten  days : 
md  if  (be  distanra  be  within  twen^  iniles  of  London,  then  lea 
^J*  "*  generelly  aufficieDt,  but  equally  required,  though  m  th« 
•Mrt  tualion   aboro  noticed.     Harr.  Cha.  30S.     But  by  the  Kew  Onto. 
XXth  of  the  New  Oiden,  April,  182B,  it  is  dlrectMl,  "that 
Mniee  on  the  Clerk  in  Omrt  of  any  tabpcena  to  hear  jadgmeut 
■liiU  be  deemed  good  ■enie«*'"iHib«»ibpcena"  to  Aeur^iu^-  Indonemeui. 
■?'','  be  not »  indarud,  though  legulariy  served,  that  omiision 
*iU  relieve  the  party  served  from  the  obllgHliou  to  eppear  on  the 
'"^nngi  in  cousequence  of  which  a  decree  niri  could  not  \e 
'n*n  ap ;  or,  if  it  were,  may,  on  motion,  be  discharged  with 
«Wi,     i  Jac.  and  Walk.  292.     The    plaiuliff  procuring  the  Cmwttnick 
'*e'a  to  be  s«t  down,  and  not  serving  the  subptena ;  the  drfend-  ""'  "^  P*P" 
"^  attending  Court,  and  plaintiff  not  going  on  with  tlie  cause,  it 
^1  be  nruck  out  of  the  piper  without  coaa  on  either  ude ;  but  CoMt. 
if  defendant,  being  served  with  subpcena,  h«i  in  Court  and  i«ada 


CMced,  ihii  cause  will  be  dinnissed,  with  CMts  ii 
Hw.Chs 


Ut.  Cha.  305.    And  if  the  cause  be  set  down  by  defendant,  Qna. 


CHAPTXft   and  tlie  plantiff  Ml  Mnwl  widi  fobpoena,  and  not  aj^earing, 

XLT.       no  adTaiitaga  can  h%  had  by  defendant ;  but  if  the  plaintiff  he 

■  '  aenred  with  lahooBMi*  and  an  affidavit  of  lervioe  read,  the  cause 

Set  down  by  will  be  diMniaaea  with  ooata.    Ibid*    The  party  letting  down  the 

<>«c»MloL       c»am  not  being  nady  it  &cr  day,  an^  ^ishaig  it  to  Oetnd  oimr, 

Staadiag        mmt  paj  the  other  party  the  costa  of  the  day,  if  the  Conrt  giant 

^^'^^        afiirth^day.    Hanr.  Stp.    Attd  by  Older  XXXV.  of  the  New 

New  Order.    Qiden,  Apnl,  1828,  it  is  ordered,  "  that  when  a  cause,,  being  in 

Adjowwiiv.    the  papef  for  bearing,  i^  ordeiBd  to  be  amtmdmr  uiyWiMUf  bf 

Cotts  of  day.   the  C08U  df  the  day,  lliei^  the  ^y  Mfaj^the  iMMv'^i^faeriltr 

before  the  Lord  High  CfaaM«il»r,  tfae'Mli8t»  ifM^  mili«)  tesAe 

Vice-ChanceliDr,  shaU  pay  the  sam  of  tfen  ponnda^  Mtav-lhe 

Court  shall  make  dther  ordenf  to  the  eoMraihr/*  '  '*-  ■'  '<•'•  - 

Volontwy  ap  -      But  if  set  down  by  defimdant,  and  the  piuntMF,  «M  ieiyit  <wi|d 

pearance.        ^t1^  guhpoBna,  ^pftUt,  htii  defendant  d<^  rAlt;  fMiitttf  JMT^o 

coats,  aa  be  was  not  compelled,  and  difendaiiie  tnij^t  JMWi  '|ii>- 

Affidavit  of     ceeded  with  the  eatdeovnot,  as  he  pleased.   lb»,    ItladlvM^ 

^^^hT  "^'     <i<l^isaLhle  to  have  an  offiee  copy  of  affidavit  of  sei^ce  of  snbpiii^a 

visaDie.  ^  j^^^^  jadgment.  to  read  m  Court,  oil  fkflittfrlftf  appoaillldet ; 

otherwise  plaintiff  caAiiot  hate  tf  decree  ntX.;  iM¥  dgl^Mkinl  taRre 

UBdertakiog.  the  bill  dismisMd  with  tOStS.    Ibid,     tf  t  »hBWt  ^)/>^' tm  mmr^ 

taking  to  appear  to  hear  jndgiueirt;  wiCHolit  ^e^'m  df^m^k^mma, 

though  on  ins  fttiKng  6ie  cause  would  ntft  b^  hea^,  l^ut  iMUitie 

i«t  down  again ;  yet  he  wctald  be  niaide  t#  pay,  noV^ie  Myvof 

the  day  merely,  but  also  the  <!Qisfs  oc^atielldl'bt1i!b<MMlt4'^ 

well  as  those  of  ajyplying  for  them  by  eeMjsel  hktimii4»i'^fitml. 

"il.   Although  a  cause  is  set  down  nn^fhedfd^n^  ^^ittfto- 

toiy  tmdertaling  to  speed  flie  catiise,  sertiee  df  this'iitl|WBMgis 

itill  tiecej&auy.    18  YH.  520.    And  w  ietllt^  emF<i»lflM^'*e 

cause  is  adjourned  for  want  of  parties,  and  defendant  serv«N(Nf|th 

that  ofder,  this  subpoena  nmst  still  be  ittrrdSSt*    Mm,  fM.^  One 

of  two  defendants  setting  do^n  thcf  cattse,  fa0  nend  bdlf  «#ve 

plaintiff  widi  this  subpoena :    plahitiff  mm,  s^r*«  'tiftf^^Mlber 

defend«(nt.    5  Mad.  4t4.    On  a  biH  of  rtv¥m  iMotai<th«^d8a(h 

of  defendant,  after  serrice  of  this  stib|lee)la  6n'  >wit,^^t#WiW  if 

necessary  to  serve  a  new  Subpoena.    9  Tei.  ^96. '  ^'^' 

New  Order.         By  (fae  XXXVIIIth  of  the  New  Ofd«t»,  April/  im9f^  is 

oi^dered,  **  that  where  any  cause  xi4tlcb  is  Mt'dowH  I64ib  iMttd, 

either  in  the  Court  of  the  Lord  Chancdlof,'or'iii  UleOsUif  «f^ 

Master  of  the  Rolls,  shalt  be  after#a]fti8  Set  dbwn'to^te  hna^  in 

the  other  Of  the  said  tWo  Courts,  there  the  tofieilor  #r  tlie  pMlRiff 

Shall  certify  the  fact  to  the  Henitrar  6f'%Bl^C<Mvt^'#he«eMhe 

catne  was  fim  set  dowti,  vrh6  shidl  dittse  aft'ienfrj^  thMMT^be 

Made  in  his  book  of  causes,  opposite'  to  the  nam^  of  suMinfiifee ; 

and  the  Solicitor  for  the  plamtiff  shall  b^  «i1]d#ed  a^fce  of  six 

shillings  and  eaght  pencil,  tbr  so  certifyi<ig  the  fiftct,  if'hd  shall 

•  eeftify  the  same  vnthin  eight  dlys  tXtet  ihA  ^a&d  caas^-is  eo  set 

dowu  a  second  time.*'  ,i        .  • 
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'       '     »     *     ,»*/>»    '»'•»  »  ■  V      l<      tl  »t  ,<f    't.    ••i      *?.<■.  ^    T       .< 


;.l. 
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l7.i«MVOT,{in)QW.t#  \l^  tbi^  aead  mm  tlifi  XXTCvIth  of  N««rOr4er. 

tk»  lie^  Oidew.  c!f  ^^pnV  ^828>  yiz. :— '^  That  wkenever  upon 

^  bfiif¥lf  ojt  AilV  <iaM0F^  o(  otho^  mit^ter  U  shall  ^Dpear  that  the 

WW jfiipi>o(t  ^ywycaipn^y  pcacedl^  hjr  reason  of  U19  M^icitor  for 

any  puty  haviBg  ,iygk<tid  to  attm,  peisonally,  or  by  some 

proper,  peBBMB.ffo  li|U^  behalf ,  or  haviii2  omitted  to  deliver  any 

MMt*  u[mAp^sQ  «k  fMT  c(^  of  the  whole  tit/e  of  iiit  cause  and 

PfW'iif  *h  ^^Mt  ivhich  M0u2f2  haye  bee^  previously  left  with 

4M  Iak^  ChaiyQQlWs^  or  Ma^t^r  o£  the  Bolls',  or  Vice-Chan- 

fdlfiif;1i^gen.ti«mA«1  "  necessary ,  for  the  use  of  the  Court,  and 

l«hiRh|.'ao60i4iiig  to  its  practioe,  ought  to  have  been  delivered, 

<wrKiwlint9r  shwl  Micsonally  paj  to  all  ox  au]^  of  the  parties  such 

9BtU  M  IhiD  C^ri  swl  thinly  fit  to  award,''    A  preceding  order 

9^>  (shXk  th#  ^CJ^^Vth)  is  i^ually  pecessaxy  to  be  borne  in  New  Order. 

tni^  :iMt.  "  t^a^  when  a  oause  which  stands  for  hearing  is 

aW  fmti>k^  iiff^t  but  cannot  be  decided  by  reason  of  a  want 

o^VWtils,  fjir  plfa«r  defeat  oa  the  part  of  the  plaintifl^  and  b  there- 

kifAf^MuX  ^  the  pa|ier  i  if  the  same  cause  is  again  set  down« 

.Ih^.^Qidjiiit  m  defendants  shall  be  allowed  the  taxed  costs 

'WWypod  by  the  first  setting  down,  although  he  or  they  do  not 

'*^  '  .the  €oaU  of  the  suit"   And  see  Order  XXXV.  pceoeding 


Xhi :mliniin99y  steps  (vi^  publication  passed^  cause  set 
^hfwWJ^i  snbp^^aa  to  hear  jud^ent  served ;)  having 
ibisiUliicei^  th^^cause  is»  in  Us  tuim  put  into  the  paper  of  causes 
tM  h(k.hciv4a  vjiL  the^  paper  of  the  oay*  This  is  done  bv  the 
^K^giftntf  finpx»J)i%  cauMibool^  on  the  day  before  the  day  of  bear- 
ing. Twelve  /eanses  ve  generally  put  into  the  paper ;  but  for 
hesjiqga  at  th^  Rolls^  in  the  interval  oetween  the  end  of  the  term 
ftni  ^  firsisei^jt  usi»lly  sixteen-  Qoe  copy  of  the  paper  is  fixed 
«|»ia.the  Eegister  Office,  and  another  in  the  Six  Clerks'  Office. 
UJfrA*  |;eneral  nile  that  the  lati  cause  in  the  j^per  is  privileged,  Privileged 
4liit^  if  calliytoft  wA  the  parties  not  rea^y,  it  is  not  struck  out  canse. 
otthflyepigr,  nor  aay  party,  not  attending,  liable  to  costs ;  but 
Mie«|aie  to  be  pu^  &t  the  nead  of  the  neai  paper.  It  is  not  in 
•IMieifdL.exBeci^Oi  that  the  whole  paper  will  be  gone  through  in 
tW  49^>    rerhi^.  half  the  number  is  a  probable  average. 

The  causa  b^mg  called. on  in  its  turn  as  it  stands  in  the  pa- 
per* it  Qiiualb  opened  or  stated  succinctly  to  the  Court  by  the 
janior  counsel,  (thence  sometimes  termed  the  opening  counsel)^ ; 
after  which  the  case  is  more  fully  gone  into,  and  the  points  in 
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Bill  and 
answer. 


XLVV       vgiHift  WOM  pQijilB  tA  hf  MB  h»  thinks  lit  befiode  tktt'Ccnni^ 

Evideaoe  i»  bvovgikt  ^fwaid,  if  thera  be  waji  bf  reuiia|^  the) 

d^positiQiis  of  tlie  plMUtiff^s  witOMSoi;;!  And  sudk  ports  i^.ihe 
dtko^iUiUfM  maww  as  are  ooaUivtdtB  mmmt  tbe.^biiitiff'tt 
caM  mty  benad  alM ;  the  iHude^  gtMrally » bj  tlie eoliGiitiHv  ^omU 
u^  tefm  tima  in  WestaunaterHall :  a  Six  Cleik  attends  iortiM 
piH^pose*  Somel>ines»  if.  the  baliae,  or  aotte  cifcunistances^  i^ 
quire  U,  a  Ckifc  ia  Coiat  also  attcods  mth  original  doenmentB^ 
Whea  Uie  plainttifa  leading  and  other  coimael  iiaine  finished 
their  argiuMots,  a  similar  oonrae  is  taloen  on  the  partof  tiiede- 
feada&tt  boHi  in  regard  of  ervideace  and  the  heiirin^  of  his  coim- 
ael ;  after  irhbm»  tikt  leadinff  cofaasel  for  the  fftamtiff  is  heaid 
i)i  leply,  which  coacladed  tnehaariag.  The'Caurt  either  (ftev 
pretMmnoes  its  decree^  or  defers  il  taa  fatare  da^;  Ikib  latter 
ij^qu^tly  in  casoi  of  importance  and  d^foohsr.  •  MiMrtoiiof 
the  Coiirt's  decisions  or  oiiders  aie  taken  by  me  Registrar  a 
qffitifi  and  nottmlraqnentfy  bj  ^  solioitor,  for  bis-own  sa^^ 
f^Miliaa^  as  well:aa  by  oonnteL  See  Dmrtes,  Ch«  XLYIil. 
I  Oiitib«  heaiiag«f  a  oiiase»  which  bar  beoitet  down  upon  bilf 
sv^d  aasfi^r  onty  without  going  into  aiqr  evidenee^ahd  in  which' 
' '  al^o  m  r^^iioaikm  kta  beenjileif  tbe  defendant  is  etiHtUd  tO'^airv 
his  wkoie  answer  read ;  initoh^'  however  jnst  the  plaintiflP's  c«te. 
>>  m^y  bt»  niay»  nevertheless,  in  someinstanees^  Ik  an/  annoj^ana^ 
if  not  ii^uiy,  to-  the  plaintiff.  Besidts  which,  an  answer^soiead 
i^  to  be  admitted  to  be  true,  in  ail  points^  and  no<  other  evidenoe' 
aUowod  against  it,  unless  it  be  some  matter  refeifedtto  by  the 
s0Ei8iwer  itself,  and  proveabie  by  it,  or  unless -(fflsii  may  perhaps* 
be  proved  vivA  voce  itt  re<|uufed.  •  Bea.  Ord*  39.-180.  -Wy^' 
Pra.  Reg.  219.  From  these  considerations  arises  tlMOvidenl 
pfopriety  of  neoer  amittit^  tXifiU  m  replkatidn,  except  in  ^a8ca'4>f 
those  petfectiy  amicable  saits,  wherc&n  the  answer  contasasr  wk 
thing  which- the  plaintiff  didikei^  or  objects  to  ;Tfl^:that  shs^Id 
an  obnojKiouB  taxsw^r  bd  attempted  .to  4m.iedd»  nnd^prelMOB^. 
00  replication  having  been  filedi  (whidh  attiBmpt'  may  fmmBhf 
happen  to  be  made,)  it  should  be  instantly ibppoiaoi  on  &o>part 

of  the  plaintiff.  ./  t  .f     j\ 

Should  the  pkadings  be  open  to  objeelbn  onrei^lte  side^bn' 
^  ground  of  uumlSiaaitpartiet,  or,  in  "other  words,  for  Want  of 
proper  pail^,  the- rq^^uim*  thne  for  takmg  ai^  snchiObjectiatt,  is; 
immediately  otfter  the  xdcadings  faanre  l^n  openedj '  mid  befoie 
the  merits  an  discloseo  ;  though  the  t>b}ectH>n  ntajH^  permitted* 
aflar  the  cause  has  been  gone  into,'uid  eves  heaid.'  *'&  Atki 
H^'  If  the  objection  is  dlowed,  the  Court  nennits  the  caoisa 
to  stend  &wfi'im  joying  the  aM<s«^'  the  day^  (if  tbe  defendant  htA 
made  the  objection  in  his  answer,  or  even  if  be  had  not.  JaCi 
Aep.  169^  The  '*^co8ts  of  the  d«y"  are  now,  by  the  XXXVth 
of  the  New  Oidevs^  tew  pounds  in  either  Court  J'  in  order  ti» 
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aftnl  AibftuttSM^sji  oppottuBity  of  maiklfap  pttper  tra^tiesk    ghapT£B 
Nevd.i3Q0L'   Bnat^'  iff  tame  instauiceg,  thfe  bill  W  been  dim/ktui       XLYI. 

ferwvtirf'pjffties iwifii cotM.   76tf.    Y<ft/if  thecansa  cotties  

oaiM»;vm^  tlb^tioiA  ^SB  titm  tOe  lade.  8  Atk.  2)7.  If 
tlied6feB4aiit^do'iia^.«pp«(r  Bt  die-beatii^,'^  the  plaintiff,  eh  pro* 
dadog'ttD  kSAmit'^i  the  wr? ice  of  tfae-cu^/MMa  to  toirjir<^iMnt, 
whetbet  tkatsffiiricd  ^ene  by  htmielf  em  the  deftmdant,  or  hj  the 
ckfemduDtim  &<ii^  will  'be<entatied  to  a  decree  iilit/respectiiie 
whidi^*BeelI]«Dreer}(Oiii  XLViEL  < 'Gatfsee  are  sonietiiiieft  beam 
ntfift^eir  rejg^ttka^oiiler^aft  thte^Btafiil>«^  Thas,  Cross  caates. 

wliersrijiere  ave  <f*4sf roamee;  tbey  aie  tcr  be  brought  on  for  hear- 
ia^  together,  if  rtheianMer  in  thb' last  oOBuaenced  cause  be 
ooraeia  befeoeilie  'first  caoifle  is  heaid.  But  if  there  be  cross 
cfioesvabilivc^diittikd  byeadA  ef  the  parties,  and  bo  A  suits 
beiMibtishecl  andtieaAy  for  keaviiig,  that  parly's  eause  which 
dottt not  i^rvefNocsin  shall  net«oine  on  at  tfaesanM  time  with 
the  aaher  piu^wid^oHt^ieonBent.  Hanu  Sll.  And  in-  croes 
MBfli,  or  other hntiSf'wliere  -diere  are  two  causes  between  the  same 
parties;  ifafdviDg^the-san^  point  inr  dilute,  and  ita»  matelial 
that  bodk  oaonssishoald  bo  heard 'togeaerj  iJF  both  are  set  down 
fdrkeaiingiiiKit  staAd  at  a  dietsace  mm  'each  othfcr ;  *«he  €otii« 
^•penhit^1^eeauB»:^hich  skuuib^ast  tir  be  advanced,  ortiiaf  Adjonming. 
wlncfrsliaiidB.firaAiDtbe  adjourned,  so  that  both  inay  eome  on  «t> 
tli&sameiliBDo ;  andtkat^ifneeenary,  the depositiono' taken  in  Depositions. 
0M»ca»se>aHiy>'be  titedi  in  thioodier,  if  an  order  for  that  paipos^ 
la«&!bcen<ptBVM>iui^' obtained,  wboeh  it  should  be  if  required*' 
Bat  Hak  odieyode^nMy  make -use  of  the  same  order  without  rao-» 
tiqa,<mdess,iipsB'>Bpecial  reason  shewn  to^e  Court,  inhibited 
by/the  *saiie^^lDrder 'fpom  so  doing.    Bea^  Ord.  Gha;   194* 

ShuMiitmiflam^  not  appear  at  the  hearing,  on  affidavit 
bciagaadejeiter  that tho'dflmidant was  served  with  a-Bubpoena 
to  ins/  jadgiacBt,  (supposing'  the  cause  was  set  -down  by  the 
fftainiifl^^gni'the  sUbpoeaaaned  out  by  biin^)  or  that  the  plain-* 
^wtB  saved' -wiithi such  Subpccna^  (si^pposinff  it  was  sM  out 
V^O'de^^km^i)' the  biUb  will  be^ disniBScd  vnth  costR.  Newl  * 
313.  Bat  without  an  affidavit  of  the  service  of  the  subpoena 
to  ^tilirjirigiMiiifrfini  thr  absent  paityr^r  on  the  partf  a^peuing^ 
(if  the^arnier^4Hied<.oUt  the  subpos&a^)  the  Gosiit  will  make  no 
atCTte^'  •buA  ^  the  eaiuse  is  atmck  out  of  tiie  paper,  and-  np  costs. 
S^'btiritttbcriaide.  )  7<ke>plaintiff  niay>  by  nethion,  have  hia 
^Biie  MovM'to  the  paper  of  eaiMes;  botto  Wpoetponed  tilt 
^^  11^  urn-  ciulseB'theniset  down  have  been  heardkr  .  It  has  been 
Mre  dbservedi^>thatiliko  iiSt  ctmse  in  the  pUperis  eaempt  fraoa 
ti^'FBle»f  <fop.if  -called  oa^  and  any  party  do  n»t  attend,  ic 
stands  over,<  of 'ceiir«,<tO'.the>  head  of  the  paper  inthe  Mbtt  day 
o^ouiea;  without  any  psejudice  to:the'abMnit  party :  yet  it  may 
c^attftlo  get' trawr  in  that  paper  "(haat  the  head* of  it«     '  ' 
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XLTIl. 


By  tk«  de- 
fendant 


CHAPTfiR  XLVU. 

■ 

A  BumusiOK  ia  a  imlmomaot  «C  th*  Courts  whoraby  the  pldn^ 
tiff'tbiUwMitMacdendtftiMiid  «iuk8e<l^    Wy.PfB.R^ 
176.    AiidktdMflmtifth0roatii»«9|)liMlU>noflke^^ 
Mft ;  or  of  the  yhrotiff  faionelf }  ot  bg^  wtmniiilfr  «MUM)ricy  of 
IhoGovU 

It  k  wmetines  for  wint of iUag  4  billvpMi  a  sabpoma}  ot 
Car  want  of  praaeeudon  «]poB  a  Inll  filod;  ro— liiaM  afon  the 
dofcMbat's  MWiit  wui  dkcJaJinoi ;  at odNr iUm» «a a  jplaaor 
doiaanof  to  Iha  Wl;  or  ioroomaioaciBg  aad  pioooedia^  ia  a 
■ait  at  tomaMia  hm  for  the  t»o  aialtor  ma4by  the  Mil  hon-i 
or  apoa  hoanng  of  tha eauo;  or  hgr  the  p9a0tim%  4xim^  totto* 
what  wiuch  oeoBMi  Mobqg  hkniokf  a  jadgjo  «l  the  natter  la  qtw* 
lloa  t  or  apoatho  pnyar  of  the  ^atntiff  hiaiieUv    AK(i«  177v 

Yikh  leifOcttothadiuniMioaof  Iha^^bytAriU^^nMlaMjfW 
want  pfpntuutim  (a  po#ar  wkh  whkh  adeilMdaDt  ia  wmiiti 
firr  his  omrft-protoetioa  aeainst  aswi  t emieiialy,  protiaetidt)  h  « 
aot  nocetrary  heiatoia&«t  to  nachv  if  an;  ma%,  mow  thda 
te  XVXtk  aa4  XVIith  of  the  Ne»  Oftfn^of  1%U,  oiatod  >MCr, 
Ch.  XXX.  and  Ch.  XLII.  whwfa.  ngidato  and  aecaterato'th^ 
«iatlor»  (in  connexioD  wUk  Qrd.  XIU.  XI V«  XV.  XIXl  mpoot. 
iagr  tho  ooimdaMfeit  of  bills,  oiifr,  Ch<  XXV.)  and  laadeia  laueh  of 
the  fonnec  coarse  of  practice  obtokte  and  inappHcal^o.  dooie 
jmhbS«»  howwer^ana^  aiUI,  it  to  eoneeived,  be  aaefuliy  m^ttthMMd 
aa  aot  aflectod  hj  the  Neir  Oiders :  via.  '.      •  / 

Where  a  caaw  is  dianiwed  throagh  an  aniBteaded.  -  #iiiMrfe> 
of  the  Clerk  in  Court  to  file  te  raaUoatioa,  it  will  lie '  leftoired  oa 
the  asaal  toma.  6Mad4lll.  If  aqplaiiidff  becbaiohaahnipl, 
the  coarse  is  ndt  todianitathe  bill;  for  wtm»  of  prasocsutkm,  %iflt 
to  obtoift  an  order  (bat  the  asaig&eca  be  siado  partiea  tvithta  a 
limited  time,  or  the  bill  to^be  disniiatd,r  bal  aol«wkh' aoato; '  IB 
VeMk  424.  Nor  is  a  defendant  beconiag  bankrapt  disaliM  Attn 
tooviag  to  ditowsto    9  Yea.  616. 

The  order  of  diaaiiiaal  nay  bo  obtomedr  although  eauee  his 
been  ■hawra  agaiaat  dissolviag  aa  inratttilaeci ;  for  tha»  la  «iet 
9aeh  a  step  in  tha  cause  as  ivill  biwtBr  it ;  and  filso«  liotiHil- 
ataading  the  peadeaay  of  an  i^uaetMatavlagoiecutiMH  nii 
by  one  detedaat,  although  the  other  ddenda&t  atanda  out  the 
procen  of  contompt,  and  it  would  be  of  ao  use  to  briag  thatause 
to  a  heariog  against  the  fomer  mhm.  9  Yea.  618.  Harr.  916. 
But  after  a.  general  demurrer,  or  after  a  plea,  though 


mn 

pttied  widi  Btt  answer,  but  not  set  ds^m  to  be  wgusii,  a  de*    mr Ainrvn 
Indant  eammt  dkams  for  want  of  raoseciitioD,  fer  \m  kas  eqoak   ^^after 
Pmrtoaetthemdowiitobeaffgued.  2yes.J.2ft7.   Barnard,      XLVn. 
Neither  can  a  defendant  move  to  dismiss  a  btti  for  a  discovery^  Discovery 
mnrfjf ;  he  can  only  p[^f  «a  otd#  ttiat  iifadntiff  should  pay  him  bilL        . 
thsGosteofthesmt,  to  be  taxed.    1  Atk.  286.    And  in  a  bill  Spcetfcper- 
for  specific  performance  of  an  agreeriient,  where  a  reference  is  formvice. 
aade  to  the  Master  to  en^nire  into  the  title,  the  Court  will  not, 
fMMiipig) '  tM  ^idwsMe,  iHstdss  tfa«  bUI:  fbr  inmt  of  a^^ 
3rV^fcBea^377«    As  Ike  Ofder  to  dboMs  takes  cflbct  from 
^  time  of  itsr  bciag  pBoa>moed»  not  fion.  the  unnu  of  tbi 
ot^er^  tbciefiM»IUtBg^RpKcstioa,  Of  tUdng-SOT  oIlMr  step  in  tte 
cause,  will  not  prevent  a  dismissal  after  the  order  has  been  made; 
Iboa^  wt  dmra  vp;    O^  302.    1  Jafu^  Wa.  28&    Uxler 
<»>wisMtenggsn .  tbsMgh  TSA  ordinarily  done,  a  bitt  may  be  raskomd 
ifttt^a  Older  fterdlisHteiiegttlarlyobtaiiiBd^  and  even  altbongh 
^  appiioation  -taidasofaafge  an.  order  of  dismiaiMl  lor  want  df 
pvoittBiMm  aai^  haarerbecn  sefaeed ;  bat  a  bifl  wiU  not  bd  so 
«>tOKdfQi«the<|MniBe  tff  oMs  uMroly^    2«Mcisv«^^<id«     With  SpeecUng 
tupacl  to  tfaft  plattat^'S  ginng  ad  mdtridkmg  to  '^.gprndi  Hb  caase. 
onHriittli«^ctMi^«siBr/«nn,'^  as  maaiRd  t)y  Ord.  XVL 
•"^  €k  XXXv  p.*  ]2f7-^kaa  is  done  b^  the  soiicitqr  insteae^ng 
vajaaior/condaelj  by  m  brief <  or  motion  paper  tndoned^  (fbt 
^'Qt.maHmfaffir^§«».C)k.%XXV^}  '' to  mdertaloe  to  speed 
^cagiaewithefiect."    The  subsequent  dkectians  of  tbst  oider 
Wtetisaly  tar'^ ftway^  mA  to-be  mteiitd  Xit  ilo  a««ny,  all 
mwr  oieeties  «f  ptaetice,  afiMing  ^lainiifi  the  power  of 
?Mm|  the  ibeami  nied  for  tke  ditaaisaal  oCius  bill.    A  ptaim^  Dismiuion 
« itotitied4tt  of  toorae,  Ml  any  time  before  the  daeiee,  to  disnaa  ^y  phuntiff. 
bit  bill  updn  (birtrimtvef  willwu4>  pa|BBcnt  ol  the  deiendant^a 
'J^t}'(8&d  It  IS'  SBiiiitimes  bigklY  advisable  for  him  so  to  do») 
]y.^:  ^'  ^^'    Newl.  177.    And  wbai^  there  are  two  or  mesa 
Pwtift,  tt^  oneiof  them  6om  not  wisb  io  go  oa  witb  ike  suit, 
M3  Vea* a^7«)> ^orwasnamed a  plamtiff  withomt kis knowledge 
«frrtwe»tj  (Neiwl.  n^,)  or  has  reieaaad  Ids  rights  and  tke odier 
p^in^prepoae  to  eaamiiie  kirn  as  a  witaasa^  (6  Ves.  145,)  in 
^  ia&thsae  casea  tke  €owt  wiU  order  bis  nam^  to  be  struck  out 
<«the^ngrassme«AeC  the  bill  upon  paymeBt  of  oosts,  or  giving 
*<*^  torieoecs  to-lbat  time«    In  tke>fii«t  case,  tke  cadoent o^ 
0^  notice  to,  the  co-plaintiff,  does  net  seem  to.  be  saecesBarf. 
^•^Pia.  Keff.'i99.    13  Yes*  167.     In  tka  aecond  case,  the 
^W  will  oT&r  tbe|)eason,  who  used  the  plaintiff's  name  im- 
F^pwly,  to  pag^  the  «osts.    Harr«  319*    Bui  the  last  mentioned 
?PP>MS«tion  vaas  fafused  when  not  made  until  the  cause  was  Kt 
^*  ou'tke  gitmad  of  the  cause  bein^  thereby  deranged ;  btft  Notice  saved. 
^  notiee  was  direeled  to- be  saved  till  the  hearing,  that  te  soH- 
'^^i  wl}a  had  impniperly  made  the  applicant  a  party,  might 
i«leaimfykim,  ifordaNdtopayGOitSi    1  Dick.  361.   1  Ves^  J. 
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CBAPTSft    196.    Where  a  decree  directi  only  enfuirifi,  tp  determine/  f<^ 
tt^n.      ^  ^'^  time/^hmt  Is  to  %e'  doiie^,-m  fiitSi  iftiiv^^ifl&t  ^: 

.  ■  , ',  ^    have  that  d(m%  dn  Qbtbn,  wtrlch  ndgfat  be 'i9odr''OTi''fiutlfe]r  ' 

dnecUoii.  11  Ves.  t6^.  le  otber  oa^es,  afbr  a  (fecf^, 'the 
pleiiitiff  cannot  dianuss  faia  bifi>  et'en  n#M  pttyui^t'  oif  cSb^Si 
aild  with  a  eoteent ;  fer  then  it-'etn  be'^irqMMetf-olkklf  i^^'&- 

•     appeal  or  idiearing.    11  Ves.60».      -       i  "  '-'-  -  * 

Pendmte  '}f  i^  oontpkihaiit  ^NMifenfe  tt»  In^'thb  CSoort,  -etitt^  lii(D  ite 

"^'  Uafc  in  <|iie$tioD,  or  do'any  tntdi-fike  9s^-  he-ihtfi^'V^  Xjbt^^^f  '• 

ka  «o  much  ;  heeaoae^  in  sotaeaort,  h^^  thei^b^  ttdLe^* Vtwhi  'ISSa-^'  ' 
wdn  to  be  jttoge  in  nis  Offii  eaney  and  renounce^ '  the  j  Ba^ineuir  w 
the  Geurt ;  beft  for  any  ether  wsMStrik  hUi  biif,  hgi&itT  piooe^.  ' 
Wy.l^.Ileg»ieO,  IM.    Hm.Sl^ 
Agreeing  the       ^  eattie  Mne  ended 'liy  agieettKMit,  or-aAitration,  witlioot . 
rait.  proceeding  on  tne  %k11,  order  ^ivfll  be  fiveii  to-diamlas  the  VSt:' 

NewOnler.      mrr*' 319^      By  the  XXXIXlfc  Order  of  April;' 1%S8,  iria 
diracted,  <*tHat  where  any  canae  fkttM  beeome  abated/ bfshdi 
Compromite.  be  «ohineniiaed  after-die  aame  »  aet  down  to  be  heard-  lb  iflflwa 
ofthe  C^rta,  th««oKcttor  fer  the  plasnliff  shall  certi^  tfaefict ' 
a*  the  caae  may  be,  to  the  Regialrar  ortheCoail  yAtem^ttkr 
cavae  is  se  aeidown,  who  *il^klt  ^^nse  as  entry  MikMM&  W 
maiiein  his  cause  book«  od'^he  idKeitorfbr^e  pM&itiff^  siW  ^ 
bo  allowed  the  fee  of  sir  shiliiBga  aalMi  eight^pance  fbrsneh  >iki^* 
ficale,  if  he  shall  cert^  the  fact  aa  adoa  «s  the  stone  slnfllf -c«^  ^ 
to: his  knowledge.''  .  .         .r  ,    i. .    jjji- 

-INsmiBsioa  tipon  hearing  tnay  be^fbr  wtafe«of  naitfta^f^iy 
int9retted  rbat  parties  tatttky  firmal  am  to  %«^  ocmk^  iiMf  fiM' ' 
caese'  adjoamed  for  that  purpose;-  by  anendin^'tho'  bfill,  *im  *' 
psmng  the  costs  of  the  di^j  which  are  lOk-  iif'^Wketi^hattfSi' 
Bills'  also  may  be  dkmtssed  on  aeeount  -of  the  tiaalfi^  Whh|f-> 
ii%  to  another  eouft  or  jutisdietion';  ^)r  behiwi^e  ^Si^Sf^'of 
the  Goort;  or  being  m  itself  diahenes«»  frandnkftrt,'  ^  *W, 
oftptesAvre,    or  of  eril  tendency,  £m.     Htat,  390.    Mano^'' 
sion  IS  pleadabie  to  a  new  Ml   lAegultiiff  *Vroiight;"4nS'^ft» ' 
Cenrt  will  eiercise  discretion  as  to  reMtii^  and^etiBnikif  i4  ' 
After  a  disofisstbn  decreed,  signed  and'enroHed/  ifrcto^dn^«b<^^ 
altered  by  bill  of  review,  nor -a  new  bill  be^arihiritle^^t-'in  tf -'^ 
-dt^ii'of newnmtt^riandaispeciial'Ofder.-  Ibid,' -      '^  «>'  i^:*'i  ' 
Patting  '  A  eauae  mtiv  be  dismtseea  for  veantioii'ty  ranaon^ef  €  lliufcl^- 

plaintiff  to  Ilia  pideeeding.    As  if  the  ooasplainant  4Mra-  fiiat^  bitMgblr^  nir  sMtiofr ' 
elecHon.         at^few,  and  tiies  his  %yi  bert,  fer tb»  same  <liagr<in\iflbct>^hb 
ha^  «lBc«iwi, 'either  to  pioefedheie,-  (if  iiia  pi«M(fi^^a»lktw<be' 
DM  stayed  by -order  tft  injnnetinn))  or  ^  on  tfr 'laW,  ^uid^  di»>- ' 
miased'heiei  with-isosis  to  ^le  4efendanf  9'4iat  he^Wil|^-n9t-l»'^ 
tttfllHed  to  probesd  4n  both,  4^  the  ^defetidttat*iatt!^ 'this  ^eoi^ 
thereon.     Mif.>PA^  Reg;  199).     The  ddbndAnfy^tevli^  afi^- 
awaied  the  blU,  may  «bCi^-ui«tder,:wiihetit  tiMid6;vb3^whi|^ 
the  plaintiff  is  directed,  within  eight  days  after  netiodof 'tlM^' 
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.?S:fe  i^  «^^  «»«ce  o^it  pn  the  Clarit^io.  cHAPTBm 
^,^  jGiedion  iq  wluch  Court  htt  will  proceed  >•         *" 
^ JuTBpgjtajed  ia  the  meaiit  time.    If  he  elects  to .    •^^^*^' 
j^,  $ie  pro^eedii0i  9i  U,w  v»  by  th^t^flier  tal. 
,  ,aJQ;ii$ii;^90tiQQUSuet:olco«r^^    Utttif  theplmti^r 
to  proceed  at  law,  pt  do  op^  within  the  -ai^  dajs, , 
m^seapy  eiijctiop,tJj^  bflt  jaip  he>  dmminwed  with  <iost».    This'  - 

PWiSWBI,^yZH!g^;^<^^     u^  foieigo  courts  of  law,  as. well  to  the- 
cGjiytyiriiome^ fyiof^4  (^4.  Butif defendant  pleads^o  thebill»even 
a^yyi^pj^  ,\»y  jija -f^nswer,  he^s  not  entitled  lo  put  the  plaintiHl, 
!?.^^i  ^^^  ji/^i  ^^  Jfo^pofo,  not  beiog  an- answer^  Alaoi . 
u  tKe  aoisWer  De  excepted  to^  ^  exceptiois  mvst  \»  disposed  of^  - 
Z^P^W^-^^fi!^  tl^  pl^iutf^  can  he  pat.  to  his  election,  /3      ,  . 
Mid^  ^  ^^^,  ih«  Master'^  xeport  must  be  obtained  in  iewcv 
^P*.  hOa,  &.  y^ji.  4^,    The  ||l?dntifl^,  if  satisM  thkt  he4^ 
iP^L^      ^|li)lic^ioi|,.jnay  inunediately  elect ;  bu^:  if  advised; ' 
^p^fii^Qkv^kBj^ha^eien^  n^aa* /aim  ^iggeUwor 

^'J^ir^k^  moyp.  to  disehaipBf  that  oider,  on  .|no!Bion»;wiihh 
o*^7;:;uv^  i£it  ^^^  appear  tha|  the  two  suits  aie  not  for  the-; 
IP^M^  t^  O^^^fsK  ^ill  be  disdutf|;ed  $  .but»  itt>  case  <^  diffi-^ 
(^?^iPfi9fSi)ce-V>.the  Master  will  be  directed,  and  all  prpr*.. 
.  JjW8?^ffll¥^>»rhiJ^^iaiboth:c0^cte,  sta^,.  3  Ves,  &  Bea./  U. 
''3afc^^y9Hi,  ?,Mad»i^*ii3»&.,,  Whiftbevei  Court  thft.pkaii4iff  ^ 
ewcts  (ir  ultimately  obliged  to  elect)  to  proceed  ^u,  his  §o^citot  t 
^WjTJ^aJkfe  (f  %irfe  4iv.  Gprt  laccoFdingly,  who  engrosses  aioii 
Wf  mielc^^tQ^  aad.^lee  it  in  the  Keport  Office  ;  and,  after . 
^~V,Hay8^the-49feBda9t*s 'Solicitor  searches  for  and  takes  aA  > 

|S  ^Ijni  f^  t*^.  cbctiop,  If  the  election  be  to  proceed  ia 
^M^.lfe£m4MKt'».!so|ipitoic  leaver  the  ord^^r  ^d  office  copy  of 
^]^9f^$l^ y9ftik hki  j^lerh i^CouKt j  who,  en instractioiifi gjivea 
^Jfifjif!lS»i9^^:fU^  to  restrain  proceedings  at 

'^.jcjp^  it«ii9  i^im^tnmto  be  8er?ed  personally  upon  the 
^^^Andwhii^rf^tto^iM^r  J£,  su(^  personal  service  eonriBt  be .. 
^^^^liui^l  bs  nmtW:  of  special ;  amdicatioa  to  the  Court  lor 
^%^f>(  Hs^:^\»»^m^m  9i^9firnod.  If  the  ^ectiou  be  to  pioceei 
^Sta^i!#nM^4lMiM>ftt(f^  hs  fiiedy  the  bUl  then  stands  dis» . 
musel  with  costs.  .^iP..Wl«*.jaO».  With  respect  to  the  qmM 
^l4iilii«8bi)i<;tll»-^ft|ue  pro^edingBjis  theMaeter's  o^iee,  t/o 
^^^^'  th$n9^  iWi  to  ^{tahea  «a  tl;^  as  in  other  similar  caseSf 
^t$i^?m^  wbea  <»a4o  out.  with  Uie  ord^r,  (and  )he  election* 
^99i^^a|^is  thfit  oeeesioBj)  ere  ta  be.  ^  and  4ho  u^u^l  war* 
^^  lMEfift:.euft  foiT;  titftM,  .eit^b^r:  with  the,  att^a^ce  of  tb« 
^^'-PfrtyivOT  in  def>i^V9!ith0ut.  (lite  Ci«rfc  in  C«u9t'«  at^eo^U 
^d^Witi^dwreiMT^^y^  the  ]!|Ia$terV«fir(f|urttt^.to  be  obtainjBd 
^<>%fiA«he;:Bfip<H«  O0iK»  ;  jmA  the^£|llawiag  precipe  for  a 
!^f^^«h'M|jottOft«<)py  ef^  eerti&»le,  left  at  ue  Sobposna 

"  SubjKBna,  A,  B.  to  pay  £  catts  to  C.  D.  or  hearer,** 

"  E.  Solicitor." 


Costs. 
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Creditor. 
Mortgagee. 


wabfttoik  rei|iiiie»penooal  MVftce*  and'  demftod  must  be 
made  of  thecMUAt  tbesame  time  -,  or,  ii  the  patty  cannot  be 
tend*  or  abaeonda*  an  onder,  on  motion  or  petition^  is  te  be 
nbtttned,  ea-  afidatrit  of  the  ekenmitancei,  that  senrioe  on  the 
Clerk  ill  Couf,  aad  at  the  dweUiag^-house,  or  laat  known  abode» 
if  any,  may  bewflinieiit  or  good  service ;  on  which  oxder,  and 
filing  affidavit  of  lervioe  of  sobpoMW,  and  of  defimlt  of  payment, 
the  Clerk  in  Court  will  make  out  an  attachment.  To  prevent 
the  plainttf  itmk  niieeeading  afteiwakde  «r  kw,  in  caK  of  the 
diittiaaion  of  hia  bul  hei»^  a  evoak  bUI  muatbe  filed,  hr  a  paqie« 
tMl  injunctioB.  NewL'MO.  Under  iqpecial  cirewmatafncaay.ol 
whteh  the  Court  will  judge,  a  plaintiff  may  make  a  tpeeial  titoi 
tlon,  via.  liHr  part  ef  hm  cMmaiKl  hemi  and  pait  at  lawEv  Inrwludr 
CBii  hia  biU  wHI  be  diamiaoed  with  cort§  aa  to  what  he  etecm  t0 
paooaed  in  at  la#.  Aid.  hk  a  evcdftorVfttlt,  a  cteditor'a  elee« 
tlon<  la  proMad  at  law  wai  diadiaifad  on  hia  ajf^dieatien»  and 
leave  given  to  oome  in  under  the  deieme;  Dioki  144»  Jtat^  ft 
mortgagee  It  proeeedingar  both  at  law  and  in  emuty,  will  not  b^ 
matrained  but  upon  bringiiag  iik> the  meney.  3 . Asii^.K497*  d 
Mhd.  Chk  360.    Aa(  to  the  fnm  of  aa  m&nairf  electian^  it 

*'  In  purtaanee  ef  the  cfrSler  made  in  ihf  cause,  dated,  8^,,  tBe 
plaintiff  doth  htrdfy  make  his  etectuni  to  proceed  m  thUCawtJ^ 
Dated  the  day  of 

[Signed  by  the  Cletk  ih  C<mit:j    ;' 
And  a  ipectaj  elisction  thus : 

**  In  pmnuancej  ifi.  ike  plamtiff  doth  herdnf.  make  hk  tdettim 

to  pmcMd  ai  ianofor,  ^cc  &&•  iiad  in.thi»  Cmtrt  fori"  &(h.  jtab 

jDated,  &c.  as  befoie,  ~        ■  ' 


MM 
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Ari>aoiiS8  IB  ^  wHtoaoei)!  tbe  Cottrti.eitlwff  oa  the  ImnOg,  <m 
mAmtfoeoAf^vAm'  U»»>€oir%  tekea  time  lii  give  jadpiwiUr  im  « 
Aiten  4lqp,  imHi  liiiietofjpiwed  or  adteitMi«  It  m-  mMuAtat  pti^ 
Imps^  flMit  a  AeeBte isy  UK  U»e  fifet  iiwtftiace^jSiM^,orooiicliMive 
oi^iWoatiae*'.  (6heiFMil^,faBp|ieiis:  where  ealy  tbein^ibtt  of  ptstiet 
aK  t»  b«  dtclatred  aai  etM&M,  bf  the  a«dionty  of  the  ^«t  > 
oe  41^  l^ee^'whete  the  acteie  he  iow^  ininwroeiiep  oCtiheUeeiee} 
lift  'wiAkfitt-ft  wffieibntljt  nmiiw  eosepasei  end.  ntw  «f  e  flimi^ 
(feto%tioM  BqIh  decmea*  whidijieeesMrily  timtit  oUttr,  umI 
faring  f  nian]^'  Mlft  te<  be .  done  for  the  Ceurt'a  further .  iDfomia^ 
Ueiir*'«iiid.'4ihe;Batbfaisjte  efila  consoieMe,  [sueh  as  issues  to  be 
liie^itt'j|.istmK.ef  kw;;  or  penilB  of  coaimoii  taw  to  be-seiit  for 
the  opinion  of  the  courts  of  law ;  or  acoounts  to  be  taken,  er 
ieciimbnuicea«  debts,  le|acies^&c.  to  be  eiKj^uired  into,  or  evidence 
ni  the  parties,  titles,  or  interests,  or  their  kindred,  or  relationship, 
t»  lie  iiivestigated,  in  the  Masier*i  Office,  undes  a  reference  to 
him  for  those  purposes]  such  decreet  are  interiocutoty  only.  But 
when  all  iaeiwft  Ute  tried  and  settled,  and  all  references  com- 
pleted, the  cause  is  then  broa^ht  to  a  hearing  for  further  direc- 
tkm  ttpoQ  the-mattsfs'of  equity  reserved,  and  a  fnal  decree  is 
flUde»^  Ifi]id»*48(lJ  »  Yiet  after  that,  diere  may  still  be  occasion 
for  idterior  applications  to  the  Court. 

Decrees  again  are  either  ahtdute  in  the  first  instance,  as  where  jVm. 
aU  necessary  parties  are  befeie  the  Court ;  or  niM»  i.  e.  wl^ 
the  party  againet  whom  the  deeiee  is  prayedy  does  not  appear 
at  toe  first  heaiing,  as  more  faUy  ezjHttiiled  presently.  Abo; 
against  an  trftmt,  vat  decree  is  ahoays  mtt ;  viz.  unless  he  shovr 
oaoae  against  it  on  coming  of  age,  or  within  six  months  d^r 
Yety  ewa  against  infants,^  a  decrse  tofar  partakes  of  the  nature  of 
an  afaeelttte  decree^  that,  when  drawn  up,  passed,  and  enteied^ 
the  pknntiff  proceeds  to  carry  the  matters  therein  direeted  into 
eaeeution,  and  the  decree  authorises  proceedings  under  it  as  vti 
eidinary  cases ;  nor  deea  it  seeaa*  reversible  wi  for  error,  op 
bnnd  and  collusion  between  theplainti£rand  the  guardian  of  th» 
infiiAt*  Herein  it  appears  distmguishable  from  the  deeiee  nidp 
upon  default  of  appettranee  at  the  hearinff,  whieh  is  sometimes 
termed  a  decretal  order,  and  is  a  mere  niiUity,  until  made  abao-^ 
hrte,  as  presentW  described.  Uind.  434-6.^  See  Infknttp  Ch* 
LXIII.  As  to  ue  efieet  of  a  decree  against^  er  as  to^  a  mained 
itaatan^  see  Feaiet  Owertofi  Ch.  LXIV. 
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Widtiiaqiiel  to  mdrcme  ita^  agtiqit  j«/^M^q4lmjlj|brn^sc^^-;., 
fl]P|iMraiic«  on  ths  h^aiiog,  the  foilpwmg  U  tbe  ieonrs^olpiai^K^i 
iailtfti  oMfr    The  platatiff  prnducipgr  on  ti»'  hem^/a9<  %£$4a^f 
(vift.  •liiee  cofy)  or  Uie  sewue  q£  tubpcena  td  hear  j|a4gi|H@Q^r 
whether  that  asrvice  weie  b^  htsi^^  on-Jibe  liefeiiiifi^  or;  h:^jd|% 
difaadiKt  -ea  hm»  is  ontitled  lo  aiich  .dtcM9»i.  b»t  for  thM  piorp^ 
a  ivwd'  w  %he  ^efimhtti's  anewsr  must  ho  ^pad  4o  i^^^sifuft 
thwe  ipes*  li$ tmnMt^a  hi  the  «»«ee ;  for  w^h  iHM^o§o»;<hfl«-i 
e)ier«  the  nedhig  the  title  of  the  ait4«rer^  and  Hk  f^iml  w^vk 
thQ>bigisNMiig,  IB  enough.  Thiv  aauat  ho  finm^thc^plfajfl^aj^^ 
onpif  «&the  auipwr $  (nrhieh if  not dgngi %  the  S^iKX^iai^^i^ji^. 
6»fMM|.)'  tincbidecieemsi'idwi^a  leawa^the^fsieadftn^  <|tiihe^/ 
tA^aheiw  caiiaeagahMtitat'tho.r^uxn'Of  (herfif^par^ 
pibvoliff  i»  itheae  casea  ansa  ^iit  >  ani  aenfes  *i^pfiiMB»»ijr)Ba^j^>iJbm 
thfi^efeiHbant  mppeaia/atikhaiheMifig,  aniihexsau^  gm^<»S  w^a; 

fi«therd>3r#  *itdr  hftihtn-atfaheaAifiMilV  9«.ahap^  4h9Qnf^^7o 
thittvhepiDnemmdagaiitathiQk.  'lI>M9b^!db>7hMi4e«Mncnfi%?T 
hew«ver,^tho.iiiaiiitiff>d» entitled  tothrant'i^  vw><jWi#h,(^<li|$xif9i 
aahe^Qtm  abide  bjrf  i>at^jihokigh(  tiwte  ii»Qf:bfyteihfiei»  f^^mm^ 
itiU«e(tCft*be.«atiB[«il^  aer-ataaed  ia>4he*dpefeaj]tt^..<9e«4'^ A)9b¥qfc: 
9(K_:)AiUr  hftMtigdimiinQpv  {MUiisdr^a(iMlrreiife0fiQ4.iiu^i4$^PW 
^MiiolaiBtiffiJifl&aiiaf  maltha  tvkfmm  'ymAymAlf^lmVlk^xJsf^ 
tha  dafefidant  io  »lmo  oaum  agauist  *it«  vietaraa)i^l»  fm^cPfj^ 
Thiacaahpoeha  (2  Disk.  6960  m^  ^  wotreAom^Pi^oia^m^ 


^dant^aiaiBily. 


nO'..     ^SkUBO  -iil 


^^  limnef^e  precipe,  oraote^  forrthi$TS»hpi9iift^!9^bfii£9<i 

Stibposna  for  r. —  to  appeaar  in,  (^V^^r^^^ T~'^^^^b ^rrr^^ 

;  [some  d^y  in  term]  to  thmfom  again^' ajed^^d^^^^ 

day^—attlusmtgf—'.  ^.^.^.^  itgL»o^xtf  ^M 

.    fSoUcxV.s. W^AW^.^P'^^JIrfn 

-  There  is  n«  prefixed  tiaoe  fot  dm  service  n£;tbia/aiihpM»,jA<ir! 
ia  it  laid'down'how  many  d^oMiotiee  tha  •dafehdant  ift^jh^t^  ^S^ri 
tareaii  the  aetvice  aad  Iba  «jr  to  show  ekxtbioiU  mm^ifMi^i99 
subpoena  to  hear  judgment ;  which  may  prove  an  inconvenie9lC 
to.hiaB,:!haivi^g  then  hat  a^veiy<few  fif^std  show^MocwMi^^he 
BBcy^thuB  beabodteattd  to  dot  where  tfaeifecfedis^^MiMfMiOi^jift. 
tm?time,  andthe^aabpoaifs  laade  niamMb,ixtAei99fli^lmffi9: 
Bnt  if-lAn  deeree  is  maoBat  aaiy  of  the  dayaoC  heansg  aft^MVtlk 
there  the  laff^fhaaaattBieiiit •notice,  ftbetsahpQMtt^iftsvtf^^ 
stat^,  .being  reqmrad'tohe  tetsniaibie  in<lJarmj^oeniii%»iailliy  j^ 
enmity  temu  i  Where  a  dc;lj^aMitiifiiiiil»:toi(thft.4im(l  liiiii^ 
theni/:iq»»  aa^affldindtiol  th^  ier«H»  ^clCtthe'labpflmi^l^ 
caose^i  and  tiipok>4i  leert^Nle-  firomltheTRegiateBnlktt  xiiitpritdtia 
showiir  plaintiflf la  ieeaaaal  HHtst  he  daBtviiifeiililD  hM9Hraa(p«Miif^ 
an  effieenopy  of  ih«  affidavit,  and  teBegistrar'a^fi^r^tot^sIP 
BialDe;thB4eereir  ^Bdiselut^  which  wiH-beroiOerad  oCioaiiia^^  HairA 
310;/dlK   Tbecetttfieatehito'be'ehdrlaedr<piihe!dit»e»ji|vh^ 
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f(AMiai€ydttBt8ad'^df'80  «alN&iniDg,  xntewU  tosbowmoM/'fds.     x&vfit^ 

a^^Mi:«hi»«diei«e%'b«i&g  made  absoltttey)  he'  will,  m  mmi  ^  !_ 

seh^'Witfl  Act  tol^na  t5  A<m  cause,  anply  b:^  wtitkm  to  die 
jadJ^t^Bo  biehf^'tfcelcaiiae)  sMittg-liis  denm]a»  and  pmyiagthtt 
QpHkliis  ^aj^Dg'the-  coBta  theaeof,  ibe  iewm  ma^ baioaiaiaA'ltf 
tlie<^]ier<ff  ^uaea,^  aoid  nay  be^satdewo  to  lia'lieatd  iiei^t  after 
tb^eioieaai^fwdy  >a»Miiited  ta-4ie  keaid;  which  will  b«#KkMd' 
dt^mni*  H4ftd.  w7,  •438/Thia  order,  when' drawwi^,)Sia8ged/ 
attfi'nte^/'ia.  1»  beaemid  en  f l«&tiff- a  Clark  in  Court,  and  a- 
faflref  cMla,  pwlniatit>to  the  eider,  dettnnded  at  the  saaie  tiw^i 
Mr%eia'a(ieh^4ill  -of'  oeate^  haa  beoft  aMovdinglydaiifered  to-de* 
feBdaat,«Dd'4lre>eoata  byhm  paid,  Dvteadiied^^tothe' adteiae' 
GM  iii<iouif/itafeiH|f'fimn  Uaaa  oat^iieate^ofiattoh  paymeKl^  or- 
if tfie  attoMi  b»  > «et  -agreed  moa,  deftudaaa  iqqat  lawfe  e  eopy * 
of4ii^flPVvMi  tite  d«raee^  aflh^Mastar^  CHBeeraad  takaeat  war^' 
raab/aiid^^^voeeei  as  ktbAnt  cases^' lev  their  taxaHen  j  juidwiieft* 
tttMl, 'theaiHocHit  abeiild  be  |>aiid  of^  teatdesed  aabefilre  ;>  or/  i^ 
n^iaajii^  whehdfifin^ant  haa*  akad^  aiid  filed  (and  kiliiis?add^ 
aUiayar^Aaetii  >tbe  (i^hiidant  atfUdat^  jneana  iMiaoKdikti  or 
lihi)«ie^,'>'«ii^affida*i««l  sach^ieDd^,  aad  the  lefiisal  thereof^- 
tll^f^^frMlilM^CIeiklt^tti'Ooiiitfa  oaitificata  «f  pigwient,  or  an  bIBoiF 
oM^<lM«ffiiia?^  ofiCBdef  atid  Teftud,  aa  the  oaae  anwf  b#, 
mMntPalfliea^  aa^^thv  Begiatrar,  with  the  oidei  fcirieatotia^ 
the  cauae,  upon  which  he  accordingly  sets  down  the  eaase  to  M' 
kear^#iMMaiad'<l9^tiiebider*  ibid.  It  nay  be  aotused,  that 
wheie^  defendant  made  default  at  the  hearing,  and  a  decree  nisi 
wu  onta^n^JL  and  he  served  with  a  subpoBiia  to  show  cause,  '^  .       ^ 

l>dore8Stea,"  and  then  moved  before  the  I:.ard  Chancellor  for 
Wave  toeef  th9  .cause  down  again  to  he  heard  before  the  Vice 


Chmeuoirl^in  '6V^er  to  show  cause  against  the  decree,  upon  pay- 
ittiiiaf4lM(^ifiifaliteoatS}3aiid  that  m  theausautine'aH.praeeedia'gs 
n^ 4M>^ti^ed  4'*>aidi  JipuUiiatien  waa  granted,  namiiig'  a  jday  oa- 
^wtNte^dmaaahovdd be  10  aet  down  add  heard.  IMad^Repu 

^AAtlfl9raodet«ear<irbeiaf  .-pieBoaxioed  by  the  Conn;  the  mi*  Minutei. 
i(tftili;por<lMkki^&4t;'iare.tahcB  down  by  tbe  Registrar  in  ha 
f<tele0bialE^i&kdi  wliibfa:niBetea  hm  may:  sonatiuMs  be  afterwarda 
MaM^iU naiy'aa eoiiect»  frem, tin  minutes  taSam at  thesantf 
<Mhv^die«ama|fsft<i>Ri8blicitotBron-^tbaraide»;thoagfa  sparingly 
^  (pifaiaaidyidonein^Sometines  alaa  ndnutaaam  previoasly  p»«' 
^MWd  hytijbdibitoraaidaattlederappnved  by.  cenniieland  headed^ 
ttfthlifll^^teMflnCedftyin  mattan  very  amchaf  <ttanet  Msdacaroely 
iMSittaiBdMi  <ii;initi^mnimatxkclaradons»;iw^  privy,  to 

iAtl4fiiH}lea>auBd  <pri&Mpm  inmailaBtaaaeadnWingiQr  asttlinj^ 
dfn»|4RldtheanMiii|pJdienta>'the.Govrtrwheee .^ereia^litde,  if 
^/opipaiiitoiki'  'Un-Onwoig  nf  of  thedaorae  ia^be  next  ptneaadn 
n^'*,^9aelriabiiaiiBQto4in>aelkltof  foc^thepaaty  in  whosc&&«aUi 
the  decree  was  maae,  or  else  most  into    sted  in  completing  it  and 
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prtMia#iiting  the  nit,  if  iiMfe  ahmild  tie  unduferddaj  bn  tlie  mat 
of  the  fluBtiff,  (beoriDg  in  mind  alw  the  XLVmth  of  the  "  ^%ew 
Orden>"  etatod  in  Chn^.  LIV.,)  ieates  nt  the  seat,  and  Ujifk 
die  Cleifc  of  the  Regtstnr  who  was  in  Conrt  on  the  day 
of  heaHng,  the  hrief  of  the  leading  counsel,   and   bespeaju 
the  wmuim,  tiiat  is,  a  *'  eop^*  of  the  minntes,  preparatoiy  to 
the  drawing  np  the  dcciee  itaetf.    At  this  time  also  a  deposit 
is  -made  (pernana  30s.)  townds  the  expense  of  drawing  up 
the    decree.     The   Itte    appBeatiott   for  the  mmntes  is  also 
made  hy  all  other  parties  in  the  cause,  whose-  interests  make  it 
.right  for  them  to  attend  to  the  proceedings  in  it.    All  patties 
therefore  (as  wdl  as  the  plaintiff)  who  do  so,  forUuwith- exa- 
mine the  minntes  when  obtained^  to  aaoertain  their^oonectness  or 
agreement  witfi  the  Couif  s  directaon  on  the  hearing,*  and  w^ 
the  general  ieqtti»ments  of  the  suit  and  the  interests  of  their 
respective  cKenls.    In  a  suit  quite  omaeaM*,  and  especially  where 
the  cause  is  conducted  by  one  solictlor  only,  for  all  parties,  there 
is  seldom  any  diflBcuky  in  this ;-  so  that,  in  weh  instances,  as 
soon  as  the  minutes  are  agreed  npon,  and  settled,  they  are  agnin 
letumed  to,  and  left  with  the  Hegistrar,  i,  e.  his  clerk  at  lus 
desk,  with  such  alteralsons  or  remarks  as  may  he  needfyl,  to  draw 
up  the  decree:  thoueh  sometimes,  even  in  the  mostamicalile 
suits,  the  Kegistrar  hunself  must  be  seen  aikd  consulted  on  the 
minutes.    But  in  adverse  and  hostile  smts,-  thetotis,  not  nnfie- 
<iuently,  much  discussion  and  troable  in  settling  and  agieeing 
upon  the  minutes  between  various  parties  and  dashing  .interests, 
so  that  almost,  in  some  cases,  it  might  have  beeA  nearly  as  well 
if  no  decree  at  all  had  been  made.    In  prooeedrng,  however,  on 
tiie  minutes  in  suits  generally,  the  way  is,  for  the  solictor,-  who 
is  the  acting  party  in  the  cause,  to  send  a  note,  either  by  mes- 
senger, or  ^  the  post,  (which  last  some  do  not  19ce,)  to  the-ollier 
aolidtors,  informmg  them   that  the  B^egistrar  w91  settle  the 
•minutes  on,  and  at,  snch  a  day  and  hour,  (which  must  have  been 
previously  fixed  with  tbeHegistrar's  clerk.)    The  party  sending 
this  notice  will  himself  of  course  attend  to  the  appointment ;  if 
the  others  or  any  of  them  do  not,  then,  after  waiting  half  an  hour 
(the  usual  time,)  the  notice  must  be  renewed  for  another  day 
and  hour ;  and  sometimes,  it  must  be  confessed,  much  time  and 
trouble  is  spent  before  all  parties  can  be  got  together,  or  before 
the  Registrar  will  (as  ultimately  he  will,  and  sooner  or  later  ac- 
cording to  the  esignusy  of  the  case)  proceed  to  settle  the  minutes 
with  such  parties  as  do  attend,  and  m  -the  absence  of  those  who 
neglect  to  do  so.    When,  however,  at  length  the  parties  appear 
before  the  Beg^stiar  for  the  purpose,  all  objections  to  the  minutes 
as  drawn  out  by  him  are  discussed  before  him ;  and  if,  at  last, 
the  minutes  cannot  be  .settled  to  the  satisfoction  of  every  one,  any 
party  may  intimate  their  intention  of  applying  to  the  Court  (by 
fntikn  is  the  course,  and  that  upon  w*ke)  to  alter,  rectify,  or  vafy 
them,  in  the  points  objected  to,  see  vol.  ii.  for  the  form.  When  ^s 


istuBidim  ift  gKVWi»  the  Bagi^rv  iilwi^^ccede«  to  it,  wilM».iQ  PI9APX£& 
caws  (ii,.w  be  ooneeiies»  such  d^eiM  «Tor  in  lavt^i  or  fierverie-  xj^vi^. 
sess-olipoi^dfict  on. toe  vpmt  of  the  pl:joctor,  as  wUl  iaduce  tjbe  ■■ .  • 
JUgiirtnir  90t  t»  suspend,  the  .towing  up  of  tUe  d«ci«e  until  ^ 
ajtpiic^itioD  bas  bfie^.jnad«^  and  tbe  ii^snlt  .known,  but  imae- 
Qiatfely  49  draw  it  up  in  unisen  with  hU  own,  iind  probably  the 
ideas  of  otl^^ra.of  the^^aqties  eoneemed;  leaving  ik  tatbedia- 
«at]|^  objoptocy  tim  n^oEo^^ffiault  task  of  applying  to  the  Court 
9n  tW^t^te  of  idiingii.  Tbia  <^anie  tbe  B^pfttrar  will  also  take 
at  thaipstanoe  of  opposite  partioft,  wb^  a  parljr  professing  the 
vftentim  of  applying  to  yai^  the  minutes  delay^  doing  it  with  the 
proper  «9edition>  And.the.eoneGtionx  variation*  or  alteration, 
of  miames  by  the  Courts  is  sometimes  a  matter. pf  s»cb  impoit- 
aace,and  nicety^  as  to  iwiuim  the > advice  and  sanction  of  counsel. 
Bat  i^  those  cases  in  which  tbe  BiOgpstrar  declines  making,  of  his 
owasijuthprity,  the  altenitions  re^uiiiBd,  the  application  must  be 
ioade,  by  special  motion  on  notice,  if  opposed,  though  if  the 
alteiatipn  be  agreed  to  on  all  sides,  the  application  ma^  be  made 
by  «(rangement  between  the  parties,  and  by  their  mstructinjg 
ooiwsd  to  unseat  fo,  or  uni^  in  the  appticatiou.  The  appli- 
•ca^oQ  ifmiy  be  by  petUion  aa.  well  as  motion.  If  the  decoree 
TCift.pada,tiy  the  iVtaster  of  the  Bolls,  the  application  must  be 
to  bm^on,pc^titbn»  Ji  by  the  Lord  Chancellor,  or  Vioe  Chian- 
<^f«/thej^ppUQation  must.be  to  the  former,  though  to  be  heard 
by  4)a  latter,  unless  the  deciee  were  made  by  the  Lord  Chan- 
cellor l^mfelf,  in  which  icase  the  application  would  of  .oourse  .be 
^SKiyeq  :fQf  hU  .XA)i:dship*4  hearing ;  and  that,  either  on  mo- 
^ioQ^^r  ,petiti^.  .But  an  application  ip  vary  minutes  should  be 
•seady  as.posaibilei,  a  week>  strictW,  is  the  limitQ«l  time,  but  not 
sdb^^  te.Jn  .pmctice;  and  a  Jong  discontinuance  possibly 
amQ«ll4»  to  a  x^versal  of  the  rule.  Sea.  Qrd.  Cb.  02^.  I3ut  so 
long,as.a  de^iee  rests  m  mimttes,  it  is  imperfect,  and  may  at  ai^ 
tioe  (thong^with  ^  ill  gmce,  if  lone  acquiesced  in)  be  altered, 
bsfoii  siQt«^]ly  drawn  np,  passed,  and  entered,  though  a  decree, 
^tlMHP^  irmgujarly  obtained,  is  not  to  be  treated  as  n  mere 
fin%^.imtil,di«cb^ig^.    1  Meriv.  361. 

To  pursoe  this  ^sometimes  very  important)  subject  of  appljrinjgf  Proceeding, 
to  alter  or  vary  minutes,  before  Uie  decree  s^n  be  perfecteo ,  it  is 
iMsn  to  be  stated,  that  tbe  party  applying  having  served  all  neces- 
saiy  RottcMinf  the  motion  upon  the.  several  parties,  ^if  the  appUca- 
tjoa  be  on  maUon,-<Ktberwise  having  served  the  petition,  if  by  peti- 
tioQ^jn  jiike  manner*)  and  )iaying  taken  care  that  the  notice  or  the 
Pfititi<mjeapres9es  <thi,vih4de  qf  the  required  alteraUims ;  and  having 
n^sde^aDd  ^ed  an  a^avit  of  ^  service  of  such  nq«tice  of  motion, 
orofs<ich..petition«as.the  case  may  be,  and  obtained  an  o^e 
^P]F  of^siikch  a$d^«it,.^or  obtaining  it  afterwards  in  sufficient 
^ni^f)  tOifipduce  either  in  Court,  or  to  the  Eegistrar,  in  case  of 
tbenoafeppearance  of  .the  .opposite  parties ;  instructions,  in  the 
way  of  bnef„  are  to  be  prepared  for  the  applicant's  senior  counsel,  Briefa. 
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nid  poiftibly  the  jvuor  too,  in  tvivpaft,  together  with  ihwr  origi- 
nal briefr,  on  the  bearing  of  the  caete,  aira  a  oo|^of  the  rainetes 
as  drawn,  with  the  pnpcmd  neoeiaaiy  alterations;  to  whidi 
briels  must  be  anneied,  or  prafixed,  a  copy  of  the  notiee  of  mo- 
tion, or  a  cony  of  the  petitioii,  as  the  case  may  be.  The  Cout 
(and  oonnsel  before  toe  hearing  if  neoessaiy)  will  then  be  at- 
tended on  the  motion  or  petition  day,  with  all  papers  and  docu- 
ments reqniied  in  support  of  the  application,  as  wt3\  as  on  the 
part  of  those  who  oppose  it.  The  applicant's  and  opponent's 
knowledge  of  the  interssts  of  the  parties,  and  of  bis  own  cliient  in 
particular,  most  be  his  guide  in  regard  to  the  insnmctiims  he  may 
.give,  or  the  ^itentisl  points  to  be  insisted  on,  on  either  side.  The 
ce$t$  of  this  application  are  in  the  breast  of  the  Court,  aoeording  \o 
its  results,  and  governed  bv  the  circumstances.  The  partieirflp- 
7N>«iig  such  appUcation  will  act  correspondingly  with  respect  to 
briefs,  counsel,  attending  the  Court,  &c.,  on  thieir  mon  parts. ' 
*  Should  the  Court  refuse  to  alter  the  minutes,  then,  of  course, 
the  decree  will  be  drawn  up  as  it  would  have  been,  hsd  the  im- 
plication not  intervened.  •  But  should  the  Court  sanction  the  ap- 
plication by  ordering  the  minutes  to  be  varied  as  desired,  then  the 
-decree  must  be  drawn  up  in  the  usual  manner,  and  served  upon 
the  respective  Clerks  in  Court.  And  a  like  notice,  as  before, 
must  be  given  to  the  solicitors  to  attend  the  Registrar,  according 
to  an  arrangement  to  be  made  with  his  derk,  to  settle  dte 
minutes  agreeably  to  the  order.  Supoosing,  therefore,  all  parties 
to  attend  the  Registrar  again  after  tne  Court's  deqsiiKiy  or  tiie 
-minutes  to  be  otherwise  settled  agreeably  thereto,  they  are  then 
to  be  left  with  the  Registrar,  or  with  his  clerk,  to  draw  np  the 
decree,  and  he  will  say  in  what  time  it  will  be  completed  vad 
may  be  had.  The  other  parties  also  bespeak  and  enquire  of  him 
when  they  may  receive  meir  copies.  In  tome,  perfectly  amice- 
Ue,  suits,  where  one  solicitor  is  concerned  for  all  partiea,  uod 
where  expense  is  a  very  material  object,  the  taking  of  an  office 
copy  for  the  defendants  may  be  dispensed  with*  Otherwise,  and 
gMierally,  one  copy  at  leeat  must  always  be  taken  ;  and  very 
often,  to  be  possessed  of  an  office  copy,  faciiitates  the  operations 
in  a  cause  many  ways. 

*  The  solicitor  having  obtained  the  decree,  first  peruses  and  care- 
fulhr  examines,  and  compares  it  with  his  dooomente  endpapers 
and  the  minutes ;  joying  great  attention  to  names,  dates,  and 
sums,  as  well  as  to  its  general  correspondence  with  the  circum- 
stances and  requirements  of  the  suit,  making  in  poicil  any  re- 
marks or  proposed  alterations  he  may  think  it  necessary  to  sub- 
mit to  the  Riegistrar.  This  is  perhaps  generally  best  done  brfore 
noticB  (as  on  the  mimites)  is  eiven  to  the  other  .solicitors  of 
poising  the  decree,  which  is  the  next  step ;  therefore,  frhtan. 
ready,  and  a  day  and  hour  is  fixed  with  the  Registrar,  (i.  e.  his 
clerk,)  the  other  soliciton  are  tbm  to  be  apprised  by  a  note,  like 
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'.'iirAr4..v«  £«^  l««  ateutrof  wUt  pm  mi  dteng^tm -^^^^  ^ 
,',trt$  -,KMf,  ttt^^/hiMMMin;  or  «*  ....^,  in  tft^^niMm,  (a^  tbe 

%w«tfala  » ikm^MiR  sttadutce,  iMfiave  tke^fUgii^  MhimK 
4«ee««]f,:^  •tktonnM  «t'thecl«rk%  m»V  a«i  tftor  bavtnr 
«MtoMivMrJ«31  ifltt^adfof  tktfoBniKtaeit^  ««  d6ci«e,  to 
"m«lNirHttteni:4ftaMd  agraeowBi  in  4k«r4ecfM>as  dMwn^ 

nay  if(i|W|^iiwr  4iBtr^eepth«  otAts  tt  Bhei«.tfatt«  tol^ifr  atet««IIy 
mifi^iffliifft  M«midHBln9fl%nk^>yvii^lMte'a»thefeot  of 
^^dMfee  iti.tlM^lefl^aiid  ittaorgiB.    Boiiii  wdar  tatkb,  tie 

J^^t«i(9^  ^H  trUtfkMttli^de  toA  |rt  4lM.  lieiiiiig)  tad  1^ 
wMeworjif'WlM^dl  «  blaik  is^ilwayaidft  in  th#<l«ci««  until 
WMUitid'MaBft  hf  the  ilegittiar.  Hie  pctltte  wh»  il<» 
W(tei;.i]jpf  tbft  Ifacrtt,  btft^talM'Wipiw,  will^  Mtber  wh^  Aey 

3J^»se»CMiilMlsvMM  ciM^n»t«bcM  magi^  pcant  out,  talM  care 

^'juAontiMalilnteaibodatiea  @dMii%  dinct^vhe  twMct 

j;»J^  ikd^  pa^  bf4be  Registrar,  (bat  boviiig  beeii  Rotation 
Pj^i^ttteBsbjr.tlwaaBciter,  Ifttbe-i^r^  th^  Master, 

^n^«%,MM4toSkiM9Ma«l^<»^tba^day-\MilM  upon  k 
^{wM  (Atbbrifeifi^  in^ttrtiteaM;  mr  Rotatioii  Master,  fio  wb<Mn 
^wjiMtMb^be  lAvred/'if  a  Tofdibitd^tw  illptfMaA,  and  whoM 
J'f  ■wRaj|iii|gttr'9iiiKU  tb«t»  iAMft  itf^ibe  deciea^  atid  tba'sat^ 

J^ftalened  together  now,  if  not  done-Wbre^-  ft  k  than  to 
^^Wlba»af  <im^£«<i'4iig:€leilc»ili1ib6;J^^  Bnterlnsr. 

^"m%kG(tti^4fi«ito<A^«alioito»^  tt«y«e  bad  n^n, 

JJi«*a*il^B^^ii|^ttnai  kai|i|ib,  «id  i«air.*e  ^day  df  two,  or 
r^^Mk, torm iMiali^  Wbi^bafdto  Entetkig^eieifo itW 
2****"<«**i?n«y  bei«ia»rB  by  «le  lMttfrftM(«eft«#paBdiiig(  witb 
z!*f*«**>w»«aM>p6«trtOil  Hie^'blllaNi  «mHg«iaus  to^bc 

jJJ*ii»^toei^»a*%acifrato  fbo  ^tttofi^-Offiiic,  iNitbanticatedbt 
^^Qiia^«ftMrediB-tha«eiloid^  iithm 

v^^^^^tmM^  Aad^lf  h  fany4«  fOBsesaiifft 

^  ^iftM^bMr^lWt*br«BiiiWt»^«iiteiiit,  tbe^o^  copy, 
'^^uly  passed  and  signed,  may  be  entered  in  like  manner  as 
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the  original.  And  where  any  delay  appears  in  perfecting  the 
entry  of  the  decree,  the  o£Bce  copy  of  the  original  decree,  upon 
apphcation  to  the  Registrar,  will  be  signed  by  him,  if  the  original 
has  been  left  at  the  entering  books ;  and  the  office  copy,  so  au- 
thenticated, will  be  sufficient  to  authorize  any  proceedings  in  pur- 
suance of  the  decree.  For  unless  the  original  decree  appears  to 
be  entered,  or  the  office  copy  is  signed  by  the  Registrar  as  before 
mentioned,  the  Master  to  whom  Uie  matters  in  the  decree  are  re> 
ferred  for  enquirv  will  not  issue  any  warrants,  or  suffer  proceed- 
ings to  be  carried  on  according  to  the  direction  of  the  decree,  or 
if,  inadvertently,  proceedings  are  had,  they  are  irregular  and 
voidable.  Hind.  432.  It  is  conceived,  that  the  Order  XL  VIII. 
of  the  **  New  Orders"  is  intended  to  remedy  all  inconveniences 
arising  from  undue  delay  in  entering,  and  otherwise  perfecting, 
and  proceeding  upon,  a  decree.  This  order  directs,  that,  if  de- 
crees or  orders  be  not  brought  into  the  Master's  Office  within  two 
months,  any  party  may  apply  to  the  Court  for  the  purpose  of  ex- 
pediting the  prosecution  ofsuch  decree  or  order.    See  Ch.  LIV. 

With  respect  however  to  the  o^c«  copy  above  adverted  to,  it  may 
be  useful  to  state  the  exact  mode  of  obtaining  it :  the  intention  of 
an  office  copy,  in  many  cases,  being,  especially  in  money  con- 
cerns in  the  Accountant  General's  Office,  to  save  the  time  which 
must  necessarily  elapse  in  entering  a  long  decree,  in  cases  wherein 
that  time  is  deemed  a  material  object.  See  Orders,  p.  159,  Ch. 
XXXVII.  When,  therefore,  an  office  copy  is  in  the  solicitor's 
hands,  either  of  his  own  as  being  concerned  for  all  sides,  or  else 
borrowed  from  another  party  equally  desirous  of  expedition,  he 
fii'st  procures  the  Registrar's  clerk  (having  satisfied  him  of  its 
correctness  with  the  original)  to  mark  it  "  examined,"  and  then 
takes  it  to  the  Entering  Clerk  with  the  original,  and  the  Entering 
Clerk  then  marks  the  copy,  to  signify  the  original  being  left  with 
him  for  entry,  which  copy  so  marked  the  solicitor  takes  to  the 
Registrar  to  sign.  If  he  cannot  immediately  meet  with  the  Re- 
gistrar, either  in  his  room  or  (if  the  thing  presses)  in  Court,  he 
may  then  leave  the  copy  of  the  decree  with  the  Registrar's  clerk, 
who  will  take  the  earliest  opportunity  of  getting  it  signed.  The 
uses  of  the  office  copy  thus  authenticated  is  pointed  out  above, 
and  under  Orders,  ante  Ch.  XXXVII.  p.  159. 

The  eniry  of  the  decree  is  restricted,  by  the  course  of  the  Court, 
to  a  certain  period :  all  decrees  and  dismissions  pronounced  upon 
hearing  the  cause  in  this  Court  are  to  be  drawn  up,  signed,  and 
enrolled,  before  the  first  day  after  the  next  Michaelmas  or  Easter 
Term,  dfter  the  same  shall  be  pronounced  respectively,  and  not  at 
any  time  after  without  speciad  leave  of  the  Court,  signified  by 
oroer  made  upon  application,  by  motion  or  petition  of  course,  to 
enter  the  decree  nunc  pro  tunc.  Hind.  432.  This  practice,  it  is 
presumed,  will  still  apply  in  cases  of  a  different  nature  from,  and 
^ot  falling  within  the  remedy  of,  those  provided  for  by  Order 
XL VIII.  above  noticed.      An  original  decree  was  not  to  be 
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fomid  ;  t)ut  having  been  acted  upon  by  reports,  and  recited  in  an  chapter 

order  on  further  directions,  it  was  allowed  to  be  drawn  up  from  XLVIII. 
an  office  copy,  and  entered  nunc  pro  tunc,     11  Ves.  601. 


A  decree  drawn  up,  passed,  and  entered,  may  not  be  re-  Alterationt. 
versed,  altered,  or  explained,  except  by  a  rehearing,  where  it 
has  not  been  signed  and  enrolled  ;  but  if  signed  and  en- 
rolled, then  only  by  a  bill  of  review.  1  Ves.  93.  And  on  a 
demurrer  to  answer  to  a  bill  of  review,  and  supplemental  bill 
to  cany  a  former  bill  into  execution,  which  wanted  to  draw 
into  question  and  have  a  new  examination  of  the  decree,  it  was 
ordered  that  no  matter  should  be  re-examined.  4  Ves.  440. 
But  on  motion  without  notice  that  the  usual  direction  for  the  par- 
ties to  be  examined  upon  interrogatories  as  the  Master  shall  think 
fit  may  be  added  to  the  decree,  though  passed  and  entered,  the 
Lord  Chancellor  ssud  that  notice  must  be  given,  and  the  motion 
having  stood  over  for  that  purpose,  his  Lordship  finally  made  the 
order  instead  of  varying  the  decree.  7  Ves.  292, 293.  Where,  Attorney  and 
in  a  direction  for  taxation  of  the  costs,  the  words  "  as  between  cUent. 
attorney  and  client"  were  omitted,  they  were,  on  motion  by  con- 
sent, ordered  to  be  added.  1  Swanst.  573.  And  on  motion  that 
the  usual  direction  to  take  an  account  of  the  personal  estate  may 
be  inserted  in  the  decree  in  a  creditor's  bill,  tne  Lord  Chancellor 
deemed  it  so  purely  a  matter  of  course  that  he  granted  the  order, 
instead  of  sending  the  parties  to  the  Master  of  the  Rolls,  who 
made  the  decree,  as  he  would  have  done  had  there  been  a  shadow 
of  doubt.  Ibid.  293,  4.  The  Court  likewise  rectified,  upon 
motion,  a  clear  mistake  in  a  decree.  12  Ves.  455,  6.  The 
XLVth  of  the  New  Orders,  of  April,  1828,  directs,  "That  cle- 
rical mistakes  in  decrees,  or  decietal  orders,  or  errors  arising  from 
any  accidental  slip  or  omission,  may,  at  any  time  before  enroll- 
ment, be  corrected  upon  petition,  without  the  form  and  expense 
of  a  rehearing."  A  bill  having  been  dismissed  owing  to  the  ne- 
glect of  the  plaintiff's  solicitor,  and  the  order  of  dismission  en- 
rolled, the  enrolment  was  discharged,  and  the  order  reheard.  1 
Dick.  61. 

A  point  was  argued,  by  leave  of  the  Court,  on  a  moticn  to  vary 
minutes,  though  very  irregular.     1  Ves.  J.  251. 

The  decree  is  either  interlocutoiy  or  final.  It  very  seldom 
happens  that  the  first  decree  can  be  final,  or  conclude  the  cause  ; 
for  if  any  matter  of  fact  is  strongly  controverted,  this  Court  is  so 
senuble  of  the  deficiency  of  trial  by  written  evidence,  that  it  will 
not  bind  the  parties  thereby,  but  usually  directs  the  matter  to  be 
tried  by  jury,  upon  an  issue.  Harr.  323.  And  it  is  a  general  Title. 
rule  that  the  Court  will  not  decide  upon  a  title  without  a  reference 
to  the  Master.  6  Ves.  649.  When  all  issues  are  tried  and 
setded,  and  all  references,  the  cause  is  then  to  be  brought  to  a 
hearing  upon  the  matters  of  equity  reserved,  and  ?l  final  decree  is 
made.  Hind.  430.  All  parties  and  privies,  and  a  purchaser 
after  the  decree,  and  a  purchaser  pendente  lite,  are  bound  by  the 
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decree^  Four  pari^hionen  w^ie  named  to  defend  f<Mr  a)},  tad 
there  was  a  decree  against  them  \  another  pahahioaer,  not  parl- 
or privy  to  those  Sour  defendantSj  shall  bi^  boand  by  the  daiaee* 
Hind.  440.  441. 

Until  a  decree  is  drawn  up,  signed,  and  enrolled,  it  ha»  the 
force  only  of  an  interlocutory  order,  and  is  not  final,  but  vay  be 
altered  upon  a  Khearii^.  Hind,  441).  But  when  signed  and 
enrolled,  it  can  onlv  be  reversed  or  altered  \iy  appeal-to  the 
House  of  Lords,  or  by  filing  a  bill  of  review.  3  P.  Wm.  371. 
1  Sch.  and  Lefr.  234.  If  an  attempt  be  made  by  filing  any  tart 
rf  bill  with  the  irregular  view  of  bringing  a  decree  90t  signed  and< 
enrolled  into  question,  (instead  of  presenting  a  petilijQKBol  rvAeor- 
i'tig*)  in  such  case  see  Rektariug,  Ch.  LI  -,  f^^Bm)imo,  Ch.- 
XIII. ;  and  Demurrer,  Ch.  XXXI. 

If  after  pronouncing  a  decree,  a  ^aveat  be  enfeeved  by  either- 
side  to  stay  the  signing  and  enrolment  of  it,  ^e  caveat  stays  the. 
signing  and  enr(dUng  for  twenty-eight  days  after  presenting  the* 
decree  to  the  Chancellot  to  be  signed  and  enrolled*  and  notice 

S'ven  by  his  Lordship's  Secretary  to  the  adverpe  Clerk  in  Couit. 
arr.  327.  and  P.  Wm.  609.    The  caveat  is  entered  with  the 
Lord  Chancellor's,  or  his  Honour's,  Secretary  of  DeoieeB,  &c«  by 
the  parties  Clerk  ii^  Court,  on  instructions  from  the  solicitor,  dial 
is,  by  verbal  direction  for  the  purpose.  *  If  no  caveat  be  entered, 
the  party  wishing  to  enrol  a  decree  instructs  his  Cltfk  in  Gout 
accordingly;   and  the  next  proceeding  then  is  to  piesent  the 
docket  to  be  signed  by  the  Lord  Chancellor,  or  Master  ef  the 
Rolls,  or  both  of  them,  if  the  latter  made  ^  decree.    But  pie-- 
vious  thereto,  the  Six  Clerk  for  the  party  enrolling  the  decree  exa- 
mines the  docket  with  the  several  records,  orders  of  Court,  &c. 
therein  mentioned,  with  the  Lpird  Chancellor's  Secretary  of  De- 
crees  and  Injunctions,  to  be  signed  by  his  Lordship  y  if  the  decree 
be  made  by  the  Master  of  the  Rolls,  the  signature  of  his  Honour 
must  be  procured  previously  to  the  signing  by  the  L^id  Chan- 
cellor ;  for  which  purpose  the  docket  is  left  with  his  Honour's 
Secretary  of  Decrees  and  Injunctions,  to  be  signed  by  the  Master 
of  the  Rolls ;  which  being  done,  tj^  signature  of  the  Lopd  Chan- 
cellor must  be  obtained ;  for  whether  the  pauae  was  heard  before' 
his  Lordship,  or  anv  of  the  Judges  sitUng  fi»r  him,  or  beibiB  die 
Master  of  the  Rolls,  (or  the  Vice  ChanceHoi*)  whMvor  may 
have  heard  the  cause,  it  is  the  ChanoelloF's  decree,-  awi  must  be 
signed  by  him  before  it  is  enroll^.,    Hiind*  442,  443.    A  copy 
of  the  docket  b^g  ultimately  engrossed  on  parchment,  it  is  de- 
posited iu  the  record  room  of  the  Six  QhAfi*  Oflfee,  and  the  eniol- 
ment  is  then  coioplete.    Han*.  32^.    NewL  377.    A  decme 
being  pronounced,  and  the  deiGendai^t  dying  tfiom  after,  the  Court 
may  be  moved  to  have  it  enrolled  nevei  tbttiMS*  Hanr.  326.    The 
Court,  however,  does  not  suffer  decrees,  to  ^fOQowt  to  he  signed 
and  enrolled,  because  it  tie%  up  theur  hfJkds  from  relieving,  if 
there  should  have  be^  aqy  i^ot  i«  thfi  diieetioi^s  of  the  decree. 
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t  Atk«  88d%    The  ekirrineiit  of  a  <fe»e6  nny  be  opened,  if  th«  cbapter 
eaf<hiift  vraie  gsuwl  by  sm^pfiae,  tod  there  is  anyirregalftrity     xlviit 
A  it«     I  V«n.  131.    And  thovfh  strictly  tegtilari  but  too  ' 

qaick,  an   eaBolflMfcnt  ^«B   vatateii,  1  YeB*  326 ;   and  that 
ahhoiigfa  oe  eawat  iiM  been  teteied.     1  Tenb  Ti&^.  17d.    The 
of  deeitw  haliig  mm  mtch  disosed,  the  tevit^al  of 
tmt  bfrniftsM  teHtefiuiati  aa  fomierly,  bat  by  Hll  in  all 
NeiWl.  3i9k    Perhaps  the  enftiiittent  of  decrees  U  now 
thMght  ef  bait  io  casaa  whe<«  theie  has  been  tnuch  and 
«iea<  UtigatiMi,  and  the  sooceisfol  pa^  is  somewhat  apprehensivid 
ef  Iha  eoMeqaeiiees  9i  a  fettiiim  of  the  decree,  and  therefore 
iMfoit  it  t0  iMlder  tiiat  pioc^ediBe  the  lex  tatv ;  as  after  that  it 
eaOBOt  be  nihiafd  simply,  Mit  ouy  eii  a  hill  preview. 
•   Maay,  tet  to  sav  lAoat,  decrees  ara  of  such  a  description,  that  writ  of  eze. 
it  citiier  is  mot  in  tbe  pdwer,  br  for  the  interest  of,  any  particular  cation. 
party  to  MAiae  obadieaoe  to  it ;  that  o&ly  happeaing  where  sotne 
pattteaiA^  act  is  anjo&ned  upoti  sotne  particOlar  iiidivldual  in 
IiM  tail,  whic^  a^  (wheth^  it  be  payment  of  tnoney,  or  doing 
att)r  tfther  thing)  that  individual  iA  averse  to,  aad  therefore  seeks 
to  el«de)  0^  wholly  to  evade.    But  where  a  decree  contains  any 
noMtier  of  that  nature,  and  the  party  in  whose  favour  the  decree 
ia>  in  that  respect^  has  reason  to  apprehend  dOch  condnct,  he  is  en- 
titled to  thia  proeeaa  for  anforetng  the  decree,  by  means  of  a  vjrit 
rftxeemtiotk  of  it ;  for  the  general  nature  of  which  see  Ordtrt, 
C\k*  XXXVU.  p.  158.    Bat  aa  the  plaintiff  is  entitled  to  this 
writ  to  enforoe  a  dectte,  only  after  it  has  been  tigned  and  enrolled, 
wMch  is  no^  sdldom  done  tor  any  purpose,  (see  inst  above,)  and 
ia  both  expensive  and  somewhat  dilatory ;  and  as  the  writ  of 
execution  kntist  in  that  case  lecite  the  whole  decree  verhaiim ;  it 
ia  therefore  nwo  the  practice  to  apply  to  the  Court  for  an  order 
for  a  flftmt  writ  of  execution  of  the  aecree,  (sometimes  termed 
a  ahort  order,)  which,  upon  notice  being  given  to  the  other  side,   Sbort  order. 
may  be  obtained  as  soon  as  the  decree  has  been  passed  and 
entered,  without  waiting  to  get  it  signed  and  enrolled,  or  rather 
wtthout  ent'ollins  it  at  all :  though  anciently  this  was  not  alloweo. 
The  old  and  pnolix  method  was  to  set  forth  in  the  writ  the  decree 
at  lettgth,  and  the  writ  then  required  obedience  generally  to  sd 
mu^  of  the  decree  or  order  as  related  to  the  party ;  but  by  the 
modem  practice,  oftly  so  much  of  the  decree  is  stated  in  the  writ 
as  requires  the  specific  act  or  acts  to  be  done  by  the  party,  and 
dien  enjoina  his  doing  it.    The  order  for  this  short  writ  being 
drawn  ap,  passed,  and  entered,  is,  with  the  decree,  delivered  to 
the  Clerfc  in  Court,  with  instructions  to  make  out  the  writ,  who 
issues  it  accordingly.*  As  to  the  service  of  it,  personal  service  on 
the  piMy  is  required,  if  practicable ;  and  this  service  is  by  deli^ 
veriag  to  the  party  a  co^  of  the  writ,  showing  at  the  same  timOv 
th»  original  Under  seal  of  the  Court.    Personal  service,  however, 
is  in  come  caaeft  dispensed  with ;  as  where  the  party  was  present 

*  See  p.  223,  post. 
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in  Court  when  the  decree  was  made ;  or  avows  his  determinatimn  not 
to  perform  it,  and  conceals  himself*  and  has  not  a  known  place 
of  abode  ;  or  if  he  is  not  to  be  found.  In  these  cases  the  Coiort 
will  order  service  on  the  Clerk  in  Court  to  be  good  service,  on 
affidavit  verifying  the  fact.  And  it  has  been  oidered,  that  ser- 
vice of  the  writ  of  execution  [of  an  order  that  a  wife  should  j<un 
in  a  conveyance]  on  the  hustMind,  or  any  other  person  belonging 
to  the  family,  should  be  good  service  on  the  vrite.  Also  though 
the  writ  be  left  with  a  servant  only,  yet  if  it  appears  that  it  after- 
vrards  came  to  the  party's  hands,  this  will  be  sufficient.  1  I>if:k. 
91.  Newl.  381.  But  in  all  cases,  and  especiaUy  where  money 
is  required  to  be  paid,  the  party  must,  if  possible,  be  sought  out 
and  personally  served.  And  where  the  decree  is  for  payment  ef 
money,  if  a  party  to  the  decree  does  not  himself  serve  it,  and  who 
might  by  the  immediate  authority  of  the  decree  demand  ajid  receive 
the  money,  then  the  person  who  does  serve  the  writ  must  have, 
and  show  to  the  party  served,  a  letter  of  attorney  from  the  party 
entitled  to  receive  the  money,  and  must  demand  it ;  else  the  not 

Saying  it  to  a  servant  will  be  no  contempt.    Harr.  331.    If  the 
^ree  be  for  payment  of  money  by  any  other  person  than  a  party 
to  the  suit,  a  wnt  of  execution  is  not  issued  against  such  person, 
but  the  course  to  be  pursued  is  that  pointed  out  under  payment  of 
money  into  Court,  Ch.  L.  p.  233.    In  general,  service  on  a 
Clerk  in  Court  is  not  good.    8Ves.319.    But  where  the  defend- 
ant was  not  to  be  found,  and  it  was  thereupon  ordered  that  ser- 
vice of  a  decretal  order  (i.  e,  a  copy)  and  writ  of  execution  (in 
the  way  above  described)  on  the  Clerk  in  Court  should  be  good : 
it  was  held,  that  the  showing  them,  and  leaving  a  copy  with  the 
Clerk's  agent  at  his  seat,  was  sufficient,  nor  needed  a  letter  of 
attorney  to  bring  the  defendant  into  contempt ;  for  the  Clezk  in 
Couit  IS  not  to  pay  the  money,  but  to  give  his  client  notice  to  do 
it.     Ibid,    If  there  be  a  decree  for  side  of  estate  to  pay  debts, 
and  if  the  party's  Clerk  in  Court  be  dead,  a  subpoena  ad  fa.  ott. 
must  be  taken  out  and  served  before  any  process  can  go  against 
the  party  refusing  to  execute  the  decree.     1  P.  W.  420.    And 
where  a  party  is  avoiding  service,  and  the  Clerk  in  Court  is  dead, 
the  proper  course  is  to  move  that  service  of  subpc&na,  to  name  a 
Clerk  in  Court,  on  the  solicitor  may  be  good  service.     12  Ves.  2. 
If  a  decree  be  not  obeyed  after  service  of  the  writ,  and  an  affida- 
vit of  the  service  being  made  and  filed,  all  processes  of  canXiempL, 
as  attachment,    proclamation,    commission    of   rebellion,  &c. 
(Ch.   XXV.)  may    be  taken  out  against  the    contumacious 
party.    And  when  he  is  taken  he  is  to  be  committed  to  prison, 
and  not  to  be  at  liberty  till  he  has  performed  such  part  of  Uie  de- 
cree as  is  presently  to  be  done,  and  given  security  by  recogni- 
zance with  sureties,  if  the  Court  shall  so  order,  to  perform  the 
other  part  of  the  decree  (if  any  be  to  be  performed)  at  future  days 
and  times  appointed.    Harr.  333.    Nor  is  he  entitled  to  be  dis- 
charged (If  the  writ  be  for  payment  of  money  under  the  decree) 
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without  payment  of  the  snbsequent  costs  if  insisted  upon ;  but  if 
not  insisted  upon,  and  the  plaintiff  receives  his  principal  and  inte- 
rest only,  he  loses  his  claim  to  subsequent  costs.  3  Madd.  390. 
The  cxpenK"^  of  a  writ  of  execution  of  a  decree  is  borae  by  the 
party  suing  it  out,  unless  an  attachment  issues  ;  therefore  the 
Court  allows  a  tlwrt  writ ;  as  to  compel  the  defendant  to  obey  a 
particular  direction  in  favour  of  the  party  applying,  and  quite  un- 
connected with  other  directions  concerning  other  parties.  2  Dick. 
689.  See  above.  A  party  arrested  under  a  commission  of  re- 
bellion for  this  contempt  may  be  bailed,  as  he  may  under  that  pro- 
cess for  not  appearing  or  answering ;  but  if  the  Commissioners 
refuse  bail,  they  ought  to  bring  the  party  into  Court  without  de- 
lay. New].  384.  If  the  defendant  continue  any  considerable 
time  in  custody  without  doing  anything,  the  Court  will  set  him 
a  day  to  perform  the  decree,  which  he  upon  notice  still  refusing 
to  do,  the  plaintiff  may  cause  him  to  be  brought  into  Court  (by 
an  haheeu  corpus  and  upon  motion)  ;  and  upon  his  still  refusing, 
the  Court  will  take  such  further  course  as  shall  seem  fit ;  and  as 
for  such  contempt,  sometimes  set  a  fine  upon  him,  and  award 
process  out  of  the  Petty  Bag  to  the  sheriff,  where  he  hath  ^  an 
esUte,  to  levy  and  pay  mto  the  Hanaper.  If  he  still  continue  in 
prison  wilful  and  ol»tinate,  the  Court  has  sometimes  ordered 
him  to  be  kept  close  prisoner  till  he  should  perform  the  decree. 
Wy.  Pra.  Reg.  206.  4  Bro.  C.  C.  30.  And  if  the  decree  is 
for  land,  the  Court,  in  such  cases  of  obstinate  contumacy,  usu- 
ally grants  an  injunction  on  motion,  for  the  possession  thereof  to 
be  yielded  up  to  him  for  whom  the  decree  was ;  and  if  this  is 
disobeyed  after  being  served,  then,  upon  affidavit  of  such  service, 
the  Court  will  grant  a  commission  to  the  sheriff  of  the  county 
where  the  lands  lie,  to  put  the  party  in  possession.  And,  if 
need  be,  a  writ  of  assistance  may  t)e  had,  directed  to  the  sheriff 
to  be  aiding  and  assisting  in  putting  the  party  in  possession. 
Harr.  333.  3  P.  W.  370.  The  course  of  proceeding  to  be  ob> 
served  previous  to  an  application  for  a  writ  of  assistance  appears 
to  be,  (1.)  Serviceof  a  wntof  execution  of  the  decree ;  (2.)  Attach- 
ment for  disobedience  of  the  decree,  (grounded  on  an  affidavit,)  not 
to  be  executed,  but  merely  a  foundation  of,  (3.)  An  order  for  an 
injunction  to  enjoin  the  party  to  deliver  possession  ;  (4.)  A  motion 
for  a  writ  of  assistance,  upon  proof  of  service  of  the  injunction, 
and  its  not  having  been  complied  vrith,  and  an  affidavit  of  the 
facts ;  which  is  a  motion  of  course.  2  Mad.  Cha.  469.  See 
MotionSt  Ch.  XXXV.  An  exemplification  is  the  copy  or  ex- 
ample of  a  matter  recorded  or  enrolled,  as  decrees,  letters- patent, 
depositions,  &c.  and  is  made  out  from  the  enrolment  thereof,  and 
sealed  with  the  great  seal.  And  such  exemplifications  are  as 
efiectual  to  be  pleaded  or  produced  in  evidence  as  the  decrees, 
&c.  themselves  are.  The  truth  of  the  exemplification  is  certified 
by  Masters  in  Chancery  from  their  examination  of  it  with  the 
enrolment.    Harr.  337. 
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Matbkial  quettioitt  of  fact»  arising  o&  tlie  hearing -of  iht  eanae, 
and  trhiali  m  Court  nay  think  caanot  be  safely  decided  upon 
fron  ikib  evidoBoe  prodaced,  are  not  only  refened  to  th«i  Master 
'to  iaqttire  into,  4>atk  in  more  pecttliar  easesi  seat  to.ajuiy,  that 
their  vetdiot  might  inform  and  satisfy?  the  conscience  of  the 
Coort.  Bat  as  no  jniy  can  be  summoned  to  attend  at  tins 
Coint,  the  feet  is  usoally  directed  to  be  tried  at  the  bar  of  one  of 
Uie  Courts  of  common  law  «t  Westminster,  or  at  their-  sittings. 
Feigned  iune.  or  at  the  assiaesi  upon  a  feigned  issue*  For  (in  order  to  Imng  it 
dkeie»  and  have  the  point  in  dilate*  ai^d  thsit  on)yr  {Hitin  issne,) 
an  action  is  feigned,  to  be  bioUghl,  wherein  the  -pretended  plain- 
tiff dedarea  that  he  laid  a  waget  of  5^  with  the  defendant  that 
A»  was  heir  at  law  to  fi.,  and  thea  .avers,  tjhat  he  is  so,  and 
brings  his  actba  for  the  6U  The  defendant  admits  the  wager, 
but  affinns  that  il^  is  not  heil'  A%  law  to  B.»  and  thereupon  uiat 
issue  is  joined  which  is  directed  6ut  of  Chancery  to.be  tried; 
and  thefe  the  verdiet  of  the  jurors  at  law  determines  the  fact  in 
the  Court  of  Equi^*  Harr.  Cha>  508.  This  proceedUng  is 
sometiraiBs  on  the  suggestion  or  the  request  of  one  of  the  parties, 
and  sometiaieS  originaies  with  ^  Court  itself.  In  the  former 
case  a  refusal  would  be  deemed  a  sufficient  •gtound  of  appeal,  if 
the  Judge  appeded  to >hould  think  the  issue  ought  to  have  been 
granted.  2  Madd.  475.  The  reference  to  common  law  is 
either  by  the  Court's  ordering  an  actidti  to  .be  ..brought,  or  by 
directing  an  i$tue» .  The  lormer  U8ua%  on-questions  arising  re- 
acting the  alleged  astuiousness  of  contracts,  where  the  fiicts 
are  doubtful  and  disputed,  and  other  subjects  of  similar  nature ; 
the  latter  in  stioh  cases  as  the  validity  or  due  etecution  of  wills 
and  de^ds,  or  the  existence  of  a  modes  in  a  suit  for  tithes,  or  tiie 
identitjT  of  sarties  with  the  characters  assumed  by  them,,  aa  above 
stated  in  tae  description  of  1  feigned  issue.  The  regular  time 
for  api^ying  for,  or  for  the  Court  directing  an  issue,  is  on  the 
k§anng,  not  en  the  coming  in  of  the  answer;  though  sometimes, 
and  in  cases  requiring  it,  the  issue  b  then  directed.  18  Ves. 
481.  The  Court  refers  it  to  the  Master  to  settle  the  form  of  die 
issuer  (if  the  parties  differ  between  themselves  on  the  terms  of  it, 
but  sometimes  the  Court  itself  will  fix  the  question  to  be  tried,)  and 
also  directs  who  shall  be  plaintiff  and  defendant,  and  when  and 
Where  the  action  shall  be  tried,  whether  at  bar  or  at  the  assins, 
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or  at  the  8ittiiig&  in  London  Or  Middlesex ;  and,  with  a  view  to   CHAPTER 
a  tfaotough  investigation,  likewise  directs  that  particular  matters       xLIX 
shall  be  |>roduced  or  allowed  in  evidence,  and  that  the  plaintiff  ' 

or  defendant  shall  attend  the  trial  lind  be  examined.    Newl. 
350. 

Although  referred  to  a  Master  te  settle*  if  the  parties  differ  on 
.it,  the  issue  is  usually  drawn,  or  at  Icstst  to  be  approved,  by  a 
special  pleader,  or  practising  common  law  barrister,  from  the 
instmctions  of  the  solicitor,  aceompanied  by  the  brief  of  the 
leeding  counsel  in  the  cauie,  and  the  order,  (which  is  always  an 
interlocutory  one  ;)  and  when  approved  by  counsel,  the  draft  of 
the  issue,  t.  i.  a  copy  of  it,  is  daiva«d  to  the  opposite  solicitor ; 
.  4Dd  if  objectioiis  to  ttie  form  arise,  which  counsel  or  the  parties 
cannot  settle  between  themselves,  the  Masto'  must  be  attended  ; 
Imt  which  purpose  a  copy  of  the  order  of  reference,  and  of  the 
dxaft  of  the  issue,  must  be  left  in  the  Master's  Office  by  the  party 
prosecuting  it ;  and  the  necessary  warrants  taken  out  (viz.  "  on 
leaving  the  issue,"  and  "  to  settle  the  issue,"  &c.)  and  acted 
upon  in  the  usual  manner.  If.  on  attending  the  Master,  or 
without  attending  him,  any  alteration  ehould  be  desired  in  the 
ef€l£r  (which  embodies  the  question  to  be  tried,  and  which  the 
Master  cannot  vary,)  such  alteration  must  be  applied  for  by 
special  motion  or  petition,  either  to  the  Court  or  at  tne  Rolls,  in 
whichever  of  those  Courts  the  order  was  made;  and  if  any  varia- 
tion be  made  by  a  new  order,  that  order  must  also  be  left  at  the 
Master's,  and  the  usual  proceedings  gone  throng,  for  obtaining 
the  Master's  decision,  and  whose  report  (or  certificate)  must  be 
filed,  but  does  not  require  confirmation.  The  issue  thus  settled 
by  the  Master  is  then  to  be  made  up ;  winch,  and  all  other  sub- 
sequent proceedings,  are  the  same  as  if  the  cause  were  originally 
at  conukion  law,  until  the  verdict ;  except  only,  that  if  a  special 
jury  be  desired,  it  must  be  obtained  on  motion  to  the  Court.  2 
P.  W.  68.  Harr.  506.  If  the  plaintiff  give  a  taotice  of  trial, 
and  countermand  it,  but  not  in  time,  the  Court  will,  on  motion, 

five  costs,  and  not  out  the  defendant  to  move  the  court  of  law. 
bid.  509.    And«  wnere  the  plaintiff  in  the  issue  does  not  pro- 
ee«l  to  a  trial  at  the  time  directed  by  the  Court,  the  Court  will 
order  him  to  do  it  in  four  days,  or  the  issue  be  taken  as  tried, 
and  aterdiet  for  the  plaintiff;  or  if  the  proper  party  will  not 
draw  up  the  order,  the  Court  will,  on  proof  of  refusal,  order  the 
matter  directed  to  be  put  in  issue  to  be  taken  pro  cmfeaOf  and  pro  confesso. 
the  cause  may  be  set  dovm  for  further  directions,  and  to  have  the 
issue  taken  pro  amfeno,    Newl.  352.    When  the  trial  has  been  Equity  re- 
had,  the  party  in  whose  favour  the  verdict  was,  may  petition  the  served. 
Lord  Chancellor  or  the  Master  of  the  Roik  (in  whichever  of 
thiNie  Courts  the  cause  was  heard)  that  the  cause  may  be  wt 
sbvn  either  on  thtt  equity  reserved,  or  on  further  directions*    On 
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leaving  the  petition  to  be  answered  in  the  usual  way,  a  copy  of 
the  nisi  prinu  record,  (if  at  ni.  prt.,  otherwise  of  the  other  Court,) 
with  the  postea  indorsed,  must  also  be  left;  and  if  the  triad 
related  to  a  point  in  a  will,  a  copy  of  the  will  adso.  The  oxder  is 
to  be  perfected  and  served,  and  the  same  attentions  are  to  be 
paid  by  either  party  on  this  as  on  other  hearings,  as  to  searching 
the  Registrar's  book,  being  provided  with  affidavits  of  service, 
and  the  like.  The  brief  or  briefs  (accompanied  by  the  former 
ones)  will  embrace  the  proceedings  at  law,  a  succinct  statement 
of  what  passed  upon  the  trial  in  the  Court  below,  and  such 
other  matter  as  the  solicitor's  own  judgment  will  suggest.  At 
this  time,  or  before,  the  judge's  certificate  of  the  finding  of  the 
issue  is  to  be  procured ;  but  on  which,  no  final  judgment  is 
usually  entered  upon  the  roll.  The  costs  of  an  issue  are  consi- 
dered on  farther  directions,  not  on  motion.  They  do  not  follow 
the  verdict  as  of  course,  but  are  in  the  discretion  of  the  Court. 
An  heir  at  law  defendant  desiring  an  issue  upon  a  will,  in 
which  he  failed,  is  entitied  to  his  costs  in  equity  ;  but  no  costs 
on  either  side  as  to  the  issue.  Harr.  510.  But  where  the  mate- 
rial issue  is  found  for  the  party  who  sets  down  the  cause  for 
further  direetions,  he  must  have  his  costs  at  law.  1  Bro.  C.  C. 
420.  If  a  new  trial  of  an  issue  is  desired  by  the  dissatisfied 
party,  the  application  for  it  must  be  made  to  this  Court,  and  the 
New  Order.  ALVIIth  of  the  New  Orders  also  directing  that  "every  applica- 
tion for  the  new  trial  of  any  issue  at  law  directed  by  a  Juuge  of 
this  Court,  be  first  made  to  tiie  Judge  who  directed  such  issue." 
In  order  to  which,  a  copy  of  the  Judge's  report  who  tried  the 
issue  is  to  be  procured  by  means  of  this  Court's  application  to 
him.  But  this  application  for  a  new  trial  is  not  of  course,  nor 
will  be  granted  until  the  Court  is  satisfied  of  the  grounds  for  a 
motion  for  a  new  trial ;  and  the  Court  has  acted  upon  the  state- 
ment of  counsel  who  attended  the  trial  at  law,  without  requiring 
an  afilidavit  of  the  facts  represented  to  have  passed  there.  6 
Madd.  58.  When  the  application  for  a  new  trial  is  made,  it  is 
on  special  motion  with  notice.  The  brief  (or  briefs)  of  counsel 
will  consist  of  such  remarks  as  the  cnse  may  render  necessary, 
and  such  material  facts  as  may  have  been  collected,  accompanied 
by  the  former  briefs,  and  a  copy  of  the  Judge's  report  generally, 
as  well  as,  usually,  an  affidavit  of  the  facts  proved  upon  the  trial. 
The  same  ordinary  matters  on  a  motion  of  this  sort  are  to  be 
attended  to  as  in  others,  such  as  an  affidavit  of  the  service  of  the 
notice,  attending  the  Court,  being  prepared  with  all  necessary 
documents,  &c.  And  when  the  onier  has  been  made  and  per- 
fected, and  served,  the  issue  is  taken  down  again  for  trial. 

The  occasions,  on  which  this  mode  of  referring  to  a  juiy  is 
adopted,  have  been  mentioned  ;  and  the  general  course  of  pro- 
ceeaing,  where  an  action  at  law  is  direct^  by  the  Court  and 
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special  directions  given,  is  similar  to  that  in  the  case  of  an  issue ;    CHAPTER 
VIZ.  the  like  attendances  on  the  Master  when  the  parties  cannot       XLIX. 

agree  in  settling  the  question  to  be  tried ;  and  similar  legal  pro*  '. — 

ceedings  had  in  the  court  of  law,  as  in  the  instance  of  an  issue : 

and  when  the  verdict  is  obtained,  the  cause  must  in  like  manner 

be  brought  on  again  in  this  Court  for  further  directions,  or  on 

the  equity  reserved,  and  no  other  proceedings  had,  in  execution 

of  the  verdict,  unauthorized  by  this  Court.    But  a  new  trial,  if  New  trial. 

desired,  must  be  applied  for  to  the  Court  in  which  the  action  was 

tried,  and  not  to  this  Court. 

But  in  a  new  trial,  either  of  an  bsue,  or  an  action,  the  Court 
may  order  either  the  plaintiff  or  defendant  to  attend  and  be  exav 
mined.  And  the  decree  directs,  or  an  order  may  be  obtained, 
that  the  depositions  of  witnesses,  dead  at  the  time  of  trial,  or  not 
capable  of  attending,  shall  be  then  read.  But  the  inabili^^  of  a 
witness  to  attend  at  the  trial  must  be  proved  by  affidavit.  Depo- 
sitions de  bene  esse,  having  been  lead  at  the  hearing,  it  is  of 
course  that  they  be  ordered  to  be  read  at  the  trial.  Newl.  351. 
lu  matters  concerning  the  inheritance,  the  Court  will  sometimes 
direct  a  second  trial  without  setting  aside  the  first  verdict,  that  it 
may  be  given  in  evidence,  and  have  its  weight  with  the  jury. 
The  Court  has  frequently  granted  three  new  trials,  and  some- 
times a  fourth.  Ibid.  354.  In  an  issue  directed  to  try  the 
validity  of  a  will,  a  party  objecting  to  be  a  party  to  the  issue, 
and  to  being  included  in  the  order  for  production  of  books,  &c. 
was  at  liberty  to  attend  the  trial  by  counsel,  but  ordered  to  pro- 
duce the  documents,  except  such  as  she  possessed  as  mortgagee. 
6  Madd.  48. 

When,  in  the  course  of  a  suit,  a  question  of  law  arises,  the  Special  case. 
Court,  for  the  same  purpose  (as  in  case  of  a  question  of  fact)  of 
enabling  the  Court  to  make  a  decree,  directs  a  case  to  oe  made 
and  sent  to  a  court  of  law  for  its  opinion  on  that  point.  The 
Master  of  the  Rolls  and  the  Vice  Chancellor,  as  well  as  the 
Lord  Chancellor,  will  receive  the  assistance  of  a  court  of  law 
upon  a  special  case.  The  order  directing  a  case  to  be  made, 
sometimes  does,  and  sometimes  does  not,  refer  it  to  the  Master 
to  settle  the  case,  if  the  parties  difier.  In  either  way,  one  of  the 
counsel  in  the  cause  prepares  and  settles  the  case  as  directed  by 
^e  Court,  on  having  his  brief  on  the  hearing,  and  a  copy  of  the 
order,  and  instructions  left  with  him  for  that  purpose.  After 
which  the  same  course  is  to  be  taken,  so  far  as  circumstances 
may  require,  as  is  laid  down  respecting  the  issue,  so  far  as 
concerns  the  reference  to  the  Master,  and  any  alteration  of  the 
order.  When  settled,  the  case  is  signed  by  counsel  on  each 
^Cj  and  instructions  must  be  given  to  a  common  law  counsel  to 
move  for  a  consilium  in  the  Court  of  Law,  and  for  the  case  to  be  Gonsilinin. 
■et  down  for  argument  with  the  Clerk  of  the  Papers  if  in  the 
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King'i  Beocfa.  Fair  copies  of  the  case  are  to  be  OMde  for  the 
Jedges,  Mid  left  with  ueir  respective  clerks,  at  chambers,  a 
proper  time  befora  the  argame&t  Brie£i  for  coansel  will  aho, 
of  coone,  be  prepared  and  dehveredk  The  solicitor  will  attend 
with  all  needral  pajpers,  and  to  give  what  informatioB  may  be 
requisite.  After  the  aigument,  and  in  order  to  biing  Uie  mattet 
on  fbr  the  Couit's  decision  upon  the  equi^  reserved,  as  in  the 
case  of  an  issae,  thh  Judges'  certificate  of  their  opitaon  is  to  be 
filed  in  the  Report  06Sce,  an  office  copy  taken,  and  the  peti- 
tion prepared  and  acted  upon  as  m  the  other  instance.  The 
Coan,  if  dissatisfied  with  the  opinion,  may  send  ^e  case  to 
another  Court  of  Law  >  rarely  to  the  same.    Newl.  356. 
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CHAPTER  L. 
Poying  and  Bjeceiving  Money  in  Court, 


CHAPTER 
L. 


By  the  stat.  li  Geo.  1,  c.  33,  all  sums  of  monejr  ordered  or  de- 
creed to  be  paid  into  this  Court  are  to  be  paid  into  the  Bank  of 
£ngl&sd,  with  the  privity  of  the  Accountant-General,  and  placed 
to  the  credit  of  the  cause ;  and  any  of  the  parties  to  the  suit, 
where  money  is  ordered  to  be  paid  into  the  Bank,  may  apply,  by 
motion  or  petition,  that  such  money  may  be  laid  out,  and  in- 
vested in  Government  securities,  for  the  hNenefit  of  the  parties  in- 
terested in  the  cause.  Harr.  524.  And  any  other  specific  pro; 
perty  may  also  be  lodged  in  the  Bank  by  order  of  Court,  for  the 
safety  and  benefit  of  suitors,  as  well  as  stock  transferred. 

Besides  decrees,  under  which  funds  are  sometimes  directed  to 
be  transferred,  or  monies  paid  into  Court,  interlocutory  or  other 
fpeeial  orders  for  such  transfers  aiid  paipnents  may  be,  and  most 
\i&ttBliy  are,  obtained  on  several  occasions  long  before  a  decree 
can  be  made ;  and  the  getting  money  paid  into  Court  is,  in  fact, 
»ldom  left  until  the  decree  in  the  cause.    But  the  hearing  oufur- 
^  dmetums  is  also  a  period  for  ordering  balances,  reported  by 
the  Master,  to  be  paid  into  Court,  after  the  accounts  have  been 
taken.    The  most  frequent  interlocutory  application  for  this  pur- 
pose is  immediately  on  the  coming  in  of  defendant's  answers,  if 
they  admit  any  sum,  whether  money  or  stock,  of  a  testator's  pro- 
peity,  or  any  other  property  for  which  they  are  responsible,  and 
which  forms  an  object  of  the  suit,  to  be  in  their  hands,  beyond  a 
I'^nable  sum  to  answer  expenses ;  in  which  cases  the  Court 
^,  on  motion  with  notice,  order  it  to  be  paid  into  the  Bank,  or  tfotion. 
tnosferred  into  the  name  of  the  Accounts^it-General.    This  is 
gen^lly  advised  by  counsel  on  perusing  the  pleadings^  and  on 
considering  in  what  cases  parties  may,  or  may  not,  be  called  upon 
to  pa^  money  into  Court.    And  the  same  if  such  property  appear 
to  he  in  the  defendant's  hands,  by  an  original  examination,  or  on 
new  interrogatories  before  the  Master,  or  by  the  Master's  report. 
3  Bro.  C.  C.  365.    And  in  cases  deemed  to  be  of  ?^  fraudulent 
^tare,  (but  that  not  on  slight  grounds,)  the  Court  will,  even  be- 
fore answer,  on  an  affidavit  explicitly  charging  defendant  with 
^y  specie  sum,  order  it  to  be  so  paid  or  transferred,  if  from  an 
™avit  by  the  defendant,  in  answer  to  that  bv  which  he  is 
charged,  the  sum  appears  to  be  actually  in  his  hands.    Newl. 
^'    If  the  defendant's  answer,  or  examination,  contain  sche- 
^^^,  which  the  defendant  has  not  himself  cast  up,  still  the  order 
^  be  made  on  the  result  or  balance  of  the  schedules  being 
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cletrly  verified  by  affidavit.  And  books  of  accouot  also,  if  re- 
Uned  to  by  defendant's  answer  or  examination,  so  as  to  make 
them  part  of  it,  may  be  resorted  to  for  the  purpose  of  ascertaining 
and  securing  the  oalance :  but  this  does  not  extend  to  books 
brought  into  the  Master's  Office,  unless  so  connected  with  the 
defendant's  admissions  as  to  make  those  books  as  much  a  part  of 
bis  examination  as  the  schedules  are  a  part  of  his  answer :  and  if 
the  reference  be  to  all  books,  casting  up  some  only  will  not  do. 
Ibid.  Where  a  bill  is  filed  on  behalf  of  an  infant,  a  ward  of 
Court,  money  in  the  funds  will  not  be  ordered  to  be  transferred 
to  the  Accountant-General,  until  the  account  have  been  taken, 
and  the  Master  has  reported.  1  Bro.  C.  C.  56.  As  to  payment 
of  purchase  money  into  Court  on  bills  filed  for  specific  pajfarm' 
once,  see  Ch.  X.,  p.  36. 

When  the  Court  orders  payment  of  money  upon  these  applica- 
tions, the  application  is  not,  oy  the  present  practice,  that  it  may 
be  doTtQ  forthwith f  but  on  a  certain  day  or  time  mentioned  ;  as, 
on  or  before  such  a  day,  or  in  a  foitnight,  &c. ;  and  the  payment 
is,  by  the  Order,  directed  to  be  so  made,  and  never  forthwith. 
But  in  amicable  suits,  or  where  there  is  no  apprehension  of 
studied  delay  or  refusal  of  compliance,  the  application  is  often 
general,  tliat  is,  to  pay  or  transfer,  &c.,  without  limiting  any  time 
at  all.  And  any  party  in  the  cause  interested  in  the  matter  may, 
(if  the  plaintiff  omit  it,)  on  attending  the  application,  apply  to 
the  Court  that  the  order  may  extend  to  the  laying  out  of  die  mo- 
ney by  the  Accountant- General  in  the  three  per  cent,  consols, 
(the  fund  usually  selected  by  the  Court,  unless  under  particular 
circumstances,)  for  the  benefit  of  the  persons  entitled.  And  if 
such  application  be  omitted  at  the  time,  it  may  be  made  after- 
wards, on  motion  with  noUce,  and  a  certificate  of  the  funds  from 
the  Accountant-General,  viz.  of  the  money  standing  in  his  name 
in  the  Bank  to  the  credit  of  the  cause.  Listructions,  by  way  of 
brief,  consisting  of  the  pleadings  and  decree,  (shortly,)  must  be 
given  to  counsel  to  move  for  an  order  to  lay  out  and  invest  the 
money,  which  will  he  ordered  of  caurse,  upon  reading  the  Ac- 
countant-General's certificate.  But  the  costs  of  this  application 
may  not  be  obtained  in  taxation  between  party  and  party.  The 
brief)  on  motion  to  pay  money  into  Court,  to  the  front  sheet  of 
which  should  be  affixed  a  copy  of  the  notice  of  the  motion,  should 
consist  of  a  sufficient  statement  of  the  purport  and  object  of  the 
bill  to  show  the  ground  of  the  application,  and  of  so  much  of  the 
defendants'  answer  or  answers  as  will  show  their  admissions  of 
the  funds  being  in  their  hands,  or  their  liability  to  the  application 
on  other  grounds,  if  such  there  be.  And  the  solicitor  should 
have  in  Court,  on  the  hearing  of  the  motion,  the  usual  affidavits 
of  service  of  the  notice,  as  well  as  office  copies  of  all  necessary 
answers ;  from  which,  should  the  application  be  opposed,  ^ 
Court  may  require  so  much  to  be  read,  as  may  relate  thereta; 
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and  the  same  may  ponibly  be  required,  though  the  defendants    CHAPTER 
do  not  appear  on  the  motion,  which  they  strictly  need  not,  (thoueh  i,. 

some  may  think  it  always  prudent,)  if  not  opposing  it,  unless  ror  «-*i«— 
the  purpose  of  getting  the  money  laid  out  under  me  same  order 
(to  prevent  the  expense  of  a  future  application)  as  above  adverted 
to.     As  to  the  "  reqvuat"  to  the  Acconntant-Generai  when  mo-  Request. 
ney,  after  being  paid  into  the  Bank,  is  to  be  load  out  in  stock,  see 
Ch.  LXVIII. 

In  carrying  the  order  into  efiect  when  obtained,  it  is  to  be  con-  Votantary  or 
sidered  whether  the  parties  to  make  the  payment  or  transfer  will  compulsive. 
do  it  willingly,  and  without  delay  or  compulsion,  or  not.  If  not, 
the  mode  of  proceeding  will  presently  be  pointed  out,  after /rst 
describing  the  course  where  no  difficulty  is  experience,  or  pur- 
posed delay  expected.  Therefore,  having  obtained  the  order, 
drawn  np,  and  entered  it  in  the  usual  way,  it  will  then  be  served, 
that  the  parties  may  have  due  notice  of  it ;  and  where  no  opposi- 
tion is  made,  the  payment  and  transfer  will  probably  follow  as 
quickly  as  practicaole. 

To  pay  money t  therefore,  into  Court,  under  such  order,  the 
defendant's  solicitor  attends  at  the  Accountant-Generaljs  Office 
with  it,  or  with  an  office  copy  of  it,  and  thereupon  first 'procures 
a  "  direction"  from  the  Accountant-General  to  the  Bank  to  re-  Dir^tion. 
oeive  the  money ;  then,  if  he  have  not  before  furnished  himself 
with  the  exact  sum,  the  solicitor  having  obtained  this  '*  direction," 
will  do  it,  the  most  convenient  way  being  in  the  fewest  bank 
notes  possible,  and  fractional  sums  in  cash,  to  the  precise 
amount.  This  direction,  with  the  cash,  being  then  taken  to  the 
Bank,  the  solicitor's  name  and  place  of  residence  is  first  to  be  Bank, 
written  on  the  notes,  which  are  then  to  be  delivered  or  paid  by 
him  to  one  of  the  catkien,  who  marks  and  cancels,  and  then  re- 
turns them.  The  remaining  cadi  is  paid  to  a  tei/^,  who,  in  ex- 
change, gives  a  check  or  ticket  for  the  amount.  This,  with  the 
notes  cancelled,  and  the  Accountant-General's  "  direction,"  is 
taken  to  the  Chancery  Office,  up  stairs,  and  delivered  in  ;  from 
whence  is  obtained  a  corresponding  rermptf  which  the  clerk 
marks  "  entered"  and  which  is  then  to  be  taken  for  signature  to 
the  cashier,  to  whom  the  notes  were  first  given ;  which  being 
done,  the  payment  at  the  Bank  is  so  far  complete.  This  receipt 
must  be  forthwith  left  at  the  Accountant-General's  Office  to  be 
filed,  from  whence,  in  about  a  fortnight,  may  be  obtained  the 
usual  office  copies  of  the  Accountant- General's  certificates,  with 
the  Bank  receipt  annexed,  which  will  have  been  filed  in  the  Re- 
port Office. 

For  transferring  etock  into  the  name  of  the -Accountant-General,  Stock, 
where  the  order  is  solely  for,  or  extends  to,  that  defendant's  so- 
licitor, is  still  to  be  furnished  with  the  order,  or  an  office  copy, 
and  attend  with  it  at  the  Accountant-General's  to  procure  the  ne- 
cessary tid<ets  of  tranrfer  made  out.    Having  obtained  them,  the 
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ijgfandtnt  Buuf  make  the  treoafer  nt  the  Beak,  eithefpertonaUy 
jot  hf  power  of  atteniey«  as  in  private  cjaaee.  When  the  tranafer 
has  been  aaade,  and  all  the  Bank  dociMnents  left  at  the  Ae- 
eountant-General's  Oiiioe,  then  the  like  copies  of  his  certificalBB 
of  transfer  are  to  be  obtained*  as  in  caft.of  paynient  oC  monejr* 

The  above  mode  of  paying  moftey « or  transferring  stock*  applies 
to  all  cases,  whether  amieabU  or  tut ;  bet  the  mode  of  proceedii^ 
to  ensure  or  enforce  it  in  the  latter  instances  is  to  be  now  staled. 

In  all  eases  of  expected  er  appr^ehded  tefosal  or  delay  on 
the  part  of  defendants  in  these  matters,  the  application  to  the 
Court  should  be  for  the  payment  and  transfer  to  be  made  in  a 
week  or  fortnight,  or  whaterer  may  be  deemed  a  reaaoeable  end 
sufficient  time,  aiid  which  time  the  Court  itself  will  even  tlien 
enlarge,  if  desired  by  the  defendants,  unless  wbere  there  appears 
reason  afainst  it.  Having  obtained  the  order,  the  way  to  enforce 
and  obtain  a  compliance  wkh  it,  when  not  voluntacy,  is  by  a  writ 
rfexecutum  of  the  older,  to  be  obtained  from  the  Qerk  in  Court, 
on  leaving  the  order  and  instructions  with  him  for  that  purpoee. 
For  the  way  of  obtaining,  eenring,  and  otherwise  respecting  it,  see 
Orders,  Ch.  XXXVII. ;  and  Decreet,  Ch.  XL VIII.  But  the  ser- 
vice should  be  time  enough,  within  the  period  limited  by  the 
order,  to  admit  of  the  transfer  or  payment  being  mlde  in  the  tiiae 
required,  allowing  for  holidays  Or  -other  probable  and  rsasonat^ 
hindrances ;  for  the  Accountant-Geiieral  will  not  receive  the 
money,  or  the  transfer,  unless  vrithin  the  time  prescribed  by  the 
order,  which  should  be  rememboed  therefore,  in  fiz£ng  the  tone, 
on  the  appkoation  for  the  order. 

If  under  any  circumstances  the  order  do  not,  in  the  first  in- 
stai|ce,  limit  the  time ;  or  if  it  be  omitted,  purposely  or  otherwise, 
.to  sue  out  a  writ  of  execution  immediacy,  where  the  time  is 
limited  by  the  order ;  in  such  cases,  if  the  order  be  not  complied 
.with 'in  reasonable  time,  as  may  be  asoerbiined  by  enquiry  in  the 
Acoountant-General's  Office,  (in  the  proper  dhmni  of  it  aoeoid- 
ing  to  the  letters  of  the  alphabet  <forre8ponding  vriththe  name  of 
the  <;au8e,)  the  Accountant-General's  certificate  of.  such  defalk 
,mu8t  then  be  procured,  as  the  first  step  towards  enforcing  the 
.payment  or  transfer,  and  which  certificate  he  wfll  give,  on  pro- 
duction of  the  first  order,  and  on  examination  of  his  books.  On 
this  certificate  counsel  must  be  itastructed  to  move,  on  notice  to 
the  oj^site  side,  that  the  payment  or  transfer  be  made  within  a 
certain  period,  as  short  as  may  appear  right;  and  supposing  the 

Siplication  to  be  granted,  and  the  order  obtained  and  perfected, 
e  writ  rf  execution  of  the  order  will  tiien,  of  course,  not  be  cndtied 
to  be  sued  out,  and  wiU  be  used  as  above  described  in  case  of 
Jiaving  been  obtained  in  the  first  instance. 

Should  this  order  and  the  writ  not  be  duly  obeyed,  and  ott 
searching  at  the  Accountant-General's  as  above,  it  is  found  that 
the  payment  or  transfer  have  not  been  made)  then,  on  affidavit 
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tfiade  and  filed  of  aerfioe  of  the  imt  vdA  order,  and  of  ite  de^    CHd^VXR 
famhy  the  Clerk  in  Conrt  will,  on  the  olfiee  copy  of  sofck  k^fidtviiy  j,^ 

and  on  propter  instnictioDs,  make  ont  an  attainment^  to  b6  deli«  * 

vered  to  a  sheriff's  officer  to  ezecnte,'  and  which  attachment  is  to 
be  followed  up,  if  necessary,  by  aU  other  process  of  contenpt  as 
HI  oth^  cases.  Whedter  to  renew  an  attaehnient  once  or  oftener, 
without  proceeding  to  the  succeeding  farther  process,  is  tnatler  of 
eonsideratidn  inul  cases,  under  the  ciretmistances.  Bntif  ezv 
peditioQ  in  a  suit  is  an  object,  perhaps  the  precesses  shoidd  be 
followed  np  without  delay. 

In  these  proceedings,  the  sheriff  is  not  to  take  bail,  (Pia.Clia. 
331 ;     Gilb.  Ren.  84,)  but  to  keep  the  party  in  cnstody,  if 
taken,  until  discharged  by  order  x>i  the   solicitor,  <n  Clerk  in 
Court,  or  removed  by  the  messenger,  or  a  habeas  corpus ;  which 
die  plaintiff  mast  do,  if  he  wish  defendant  td  be  coriimitted  to  the 
Fleet;  and  which  if  he  do  not,  perhaps  the  defendant  himself 
may,  to  saVe  the  exceniTe  ^zp^nse  of  otlrer  d^tenlioli.    If,  after 
arrest,  the  sheriff  suffer  the  party  to  go  at  large,  he  will  on  motion 
and  affidavit  be  ordered  to  pay  the  money  into  Court.    11  Ves. 
170.    If  on  service  of  the  writ  the  order  be  complied  with,  the 
dcfiendantis  not  liable  to  the  costs.  But  he  is,  if  taken  into  eutiddy 
trader  process;    But  that  liability  is  waived,  if  liberated  vntbovt 
the  costs  beinff  insisted  on ;  and  the  costs  iti  that  case  may  not 
even  be  costs  in  the  cause.    3  Madd.  3dO.    The  foregoing  com-  Not  a  party. 
imlBory  proioMdings:apply  to  a  fmrty  in  the  cause ;  but  where  the 
Mson  to  pay  money  into  Court  is  .not  a  party,  they  do  not  apply ; 
for  in  such  case  (suppose  a  purchaser,  or  other  person,  receiver, 
&C.)  a  writ  of  execution  does  not  issue,  but  an  order  is  to  be  ob- 
tained on  wftice,  that  he  pay  the  money  by  a  given  day ;  if  he  do 
not,  another  oider  is  to  be  obtained,  (after  searching  in  the  Ac- 
oOuntant-General's  office,)  that  he  pay  it  on  another  given  day, 
or  to  stand  committed,  in  ^hich  case  the  Serjeant-at-Arms  is  the 
fifst  process.    See  Ch.  XX.  p.  88,  89,  for  the  ioterference  of 
this  officer. 

To  reeeive  momy  cut  of  Caiaif  the  following  particulars  are  to  be  Receiving 
attended  to.    There  are  thtee  modes  of  receiving  funds  in  Court;  n^^^^^°^ 
either,  1st,  by  a  transfer  of- stocky  or  2d,  by  payment  of  cash     ^ 
alieady  in  the  Bank ;  or  3d,  by  payment  of  cash  to  arise  by  sale 
of  stock.    And  there  are  three  classes  of  persons  to  whom  these 
funds  may  be  made  applicable ;  either,  Ist,  adults,  designated  by 
the  decree  or  order,  or  the  order  on  further  directions  consequent 
upon  the  Master *s  report,  as  parties  to  the  suit,  or  otherwise  as 
being  immediately  entitled  under  the  decree  or  order,  to  receive 
the  property ;  or,  2d,  infants  coming  of  age  at  a  longer  or  shorter 
period  after  the  date  of  the  decree  or  order ;  or,  3d,  other  persons, 
deriving  title  through  some  party  to  the  suit.    The  intermisture 
of  all  these  circumstances,  therefore,  causes  some  complexity  and 
requires  distinct  attention.   To  begin  with  adults  claiming,  under  Adnlti. 
the  immediate  decree  or  order,  a  transfer  of  stock.    In  this  case  Stock. 
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CHAPTER  the  decree  or  oider  is  to  be  -taken  to  the  Registrar  who  posed  it, 
^^  t.  €•  to  the  Registrar's  derk  at  his  desk,  to  procure  the  R^istrar's 

.,««,.._^  ctrt^Uai§  rf  tranrfer,  which  is  addressed  to  the  Accountant- 
General,  and  authorizes  such  transfer.  This  certificate,  with  the 
decree,  or  order,  and  report,  is  then  taken  to  the  Accountants 
General's  Office  (in  the  proper  alphabetical  division,)  and  left 
there  with  proper  instructions  as  to  the  party  into  whose  name 
the  transfer  is  desired  to  be  made,  and  into  what  stock ;  and  after 
examination  of  the  books  and  finding  no  error,  the  Accountant- 
General  will  then,  in  a  few  days,  make  the  transfer  accordingly, 
and  a  certificate  of  his  having  so  done  is  always  prepared,  and 

Caihinthe      ^^  afterwards  be  given,  if  called  for.    I£  sucK  adult  party 

Bank.  have  to  receive  a  sum  of  money  out  of  cash  already  in  the  Bank, 

the  decree,  or  order,  and  report,  must,  as  above,  be  left  with  the 
Accountant-General,  who  will  examine  his  books,  and  finding 
all  correct,  will,  in  a  day  or  two,  or  a  few  days,  prepare  his  cheek 
on  the  Bank  for  the  amount.  On  the  solicitor's  attending  with 
his  client  to  receive  this,  the  Clerk  in  Court  must  also  attend  to 
ident^y  the  party  as  the  person  entitled,  and  which  can  only  be 
done  by  the  Clerk  in  Court's  confidence  in  the  solicitor's  infor- 
mation, where  personal  knowledge  does  not  happen  (as  it  seldom 
does)  to  render  that  dependence  upon  the  solicitor  unnecessaiy 
on  the  part  of  the  Clerk  in  Court.  In  some  cases,  however,  where  a 
well  known  solicitor  (and  not  his  clerk)  attends  on  these  occa^ons, 
the  Accountant-General  (that  is,  his  clerk)  may  be  satisfied  with 
the  testimony  of  such  solicitor,  who  then,  as  otherwise  the  Clerk 
in  Court  does,  attests,  in  the  Accountant-General's  books,  the 
signature  of  the  party  to  the  receipt  therein  vmtten,  for  the  sum 
received.  This  being  done  and  the  Accountant-General's  certs- 
ficate  of  ffayment  being  given  you  at  the  same  time,  the  dteck  re- 
ceived must  be  passed  through  the  ojffUxs;  which  the  solicitor 
alone  does  without  his  client,  unless  the  latter  accompanies  him, 
or  waits  until  it  is  done,  to  receive  the  check  himself  when  per- 
fected, instead  of  the  solicitor's  afterwards  sending  it  to  him,  or 
to  his  banker's.  This  perfecting  of  the  check  by  passing  it  through 
the  offices  consists  in  first  taking  it  (with  the  Accountant-General's 
certificate  of  payment,  which  is  there  left  and  filed  and  a  fee  of 
4f .  6d»  paid  thereon)  to  the  Report  Office,  on  the  account  side, 
where,  after  examination  vnth  the  books,  the  certificate  will  be 
filed,  and  the  check  entered,  and  so  marked.  But  when  the 
money  thus  received  is  interest  money,  then  there  is  no  certificate 
of  payment,  and  therefore  no  fee  on  filing  it.  The  check  is  then, 
with  the  decree  or  order,  and  report,  t&en  to  any  one  of  the 
Registrars  on  the  spot,  and  most  at  leisure,  for  his  signature, 
which  he  puts  after  examination  with  the  documents  just  men- 
tioned, and  which  also  be  signs  with  his  initials  in  the  margins 
opposite  the  sum  in  question ;  and  it  is  convenient  to  have  the 
papers  open  at  the  place,  to  save  the  trouble  of  the  Reg^trar's 
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having  to  find  it*  Tliuflitbe  check  is  perfected  and  negotiable,  or 
may  be  taken  to  the  Bank  for  payment,  in  which  case  it  is  to 
be  presented  in  the  chancery  department  there,  opposite  to  the 
secretaiy's  office,  and  from  thence  to  the  chancery  office,  near 
the  discount  office,  where  tickets  and  directions  to  the  cashiers 
and  tellers  are  given  to  pay  the  money  in  notes  or  cash,  or 
both,  at  the  option  of  the  party.  The  check,  however,  may 
be  indorsed,  and  so  received  by  the  bearer.  But  the  chedc 
must  be  presented  at  the  Bank  within  a  month  from  the  date,  or 
it  will  not  be  paid.  If  the  adult  party  under  such  decree,  or 
order,  and  report,  have  to  receive  money  to  be  produced  by  sale 
of  stock,  in  such  case  the  documents  just  mentioned  ai^e,  in  like  Stock, 
manner  as  above  stated  in  case  of  transfer ,  to  be  first  taken  to  the 
Registrar  who  passed  the  decree  or  order,  for  his  certificate  of 
saiif  which,  when  procured,  is,  with  the  decree,  or  order,  and  re- 
port, to  be  as  before  taken  to  the  Accountant-General's  with 
c(»Tesponding  instructions.  He  will  make  the  sale  accordingly, 
and  the  same  steps  must  then  be  taken  (after  the  sale  has  be^ 
made,  which  usually  is  in  two  or  three  days,  as  the  Accountant- 
Genera]  goes  once  or  twice  a  week  to  the  Bank  for  the  purpose) 
to  obtain  the  Accountant-General's  check  on  the  Bank,  for  the 
amount  of  the  produce,  the  same  identification  and  perfecting 
the  check  by  passing  it  through  the  offices  as  are  above  detailed. 
And  where  a  party  to  receive  cash  from  the  Accountant-General 
cannot  or  does  not  choose  to  attend  in  person,  it  may  be  done  by 
letter  of  attorney,  which  [on  instructions  given  in  writing,  such  as 
for  instance  the  follovnng  : — 
"  In  Chancery. 

"  A.v.  B.     Potoer  of  attorney  from  to (^naming  and 

"  d^cribing  all  parties  most  accurately),  to  receive  £ under 

"  order,  (or  report,  or  both,  or  decree,  S^c,  as  the  case  may 

"  be,')  dated  the  day  of ,"]  will  be  prepared  by 

the  Accountant-General's  clerk.  These  instructions  must  be 
si^ed  by  the  solicitor,  or  at  least  in  his  name,  and  the  power 
will  be  made  out  in  a  day  or  two,  with  an  affidavit  of  its  due  ex- 
ecation  annexed,  containing  directions  for  the  signature  of  the 
power,  and  for  swearing  to  the  affidavit,  all  which  must  be  scru-  * 
pulously  attended  to,  to  avoid  after-trouble  in  the  Accountant- 
Generars  Office,  where  this,  as  well  as  all  other  documents,  are 
niost  narrowly  examined,  and  if  found  incorrect,  the  business 
will  be  obstructed,  and  the  greatest  inconveniences,  besides  de- 
layi  may  follow.  This  power  of  attorney,  however,  being  lodged 
for  a  day  or  two  with  the  Accountant-General,  and  found  cor- 
i^i  the  check  may  then  be  received  like  any  other  as  above  de- 
scribed, but  on  the  back  of  it  the  **  attorney"  must  not  forget  to 
sign  his  name.  And  here  it  may  be  appropriate  enough  to  add  Annuitants, 
the  frequent  case  of  annuitants  or  persons  under  decreeSi  or 
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Interest  mo- 
ney. 


Olden  ftad  fcjpoiU,  emMed  tt>  ncixvt  tiw  dividends  of  funds  m 
Court  for  their  lives,  or  the  tssigiiees  or  legkl  repraaculatives  of 
■•ch  penons.  When  these  individvals  have  rec^ved  sach  pay- 
BieDts  80  k>i^  in  pinon  as  to  become  biown  in  the  office  of  the 
Accottntant-Genery,  they,  or  their  a«th<Hized  agent,  need  not 
be  identified ;  nor  need  the  decree,  or  order,  or  report,  be  pro- 
duced on  each  application,  but  the  party  may  reoeiYe  the  chicks 
wiUkout  such  production,  at  the  regular  periods,  they  being  alwa^ 
prepaxted  in  veadiness  b^  the  given  time.  And  where  aueh  hatf- 
yearly  dividends  are  wished  t6  be  recsived  not  ia  persmi^  hut  by 
power  of  attomcnr»  such  power  may  be  obtained  from  the  Ac-* 
coontant-Generat's  Office  in  the  same  ihamier  as  that  deser&ed 
above ;  bat  in  such  case,  whether  the  annuitant  or  pevson  enti* 
tied  live  in  town  or  in  the  country,  there  must  be  produced  on 
eveiy  occaston,  according  to  Hie  stock,  and*  the  days  ,oT  payment 
in  January  ot  July,  or  April  or  October,  either  a  oertifieattf  under 
the  hands  of  a  minister  and  churchwardens  of  the  pariah  wfa^e 
the  party  h  resident,  of  his  being  alive  on-  a  particular  day,  as 
near  to  tht  day  vf  pa)yment  at  may  bet  or  else  tai  iJBdavit  of  some 
'leputaUe  nerson,  dtdy  sworn  to  the  same  efiect ;  and  a  printed 
.f<nm  of  wnich  certificate  may^  if  de&ired,  be  obtained  frOm  the 
•AcoouatantoGenefal's  O^ke*  It  may  be  Uodced,  that  in  the 
Report  OBeto  a  small  fee  is  paid  on  filing  the  Accoimtant-Ge- 
'neraL's  certificate  of  prineipal  nunayt  but  none  when  it  is  for 
•itiUntt* 

Having  thus  gone  through  the  three  species  of  funds  iu  CoUit, 
to  be  received  by  the  first-mentioned  class  of  poisons,  asud  the 
receipt  of  which  applies  equally  to  the  other  two  classes,  it  re- 
mains only  to  notice  the  peculiarities  belonging  to  those  other 
two  classes,  viz.  infants  attaining  age,  and  persons  deriving  title 
from  parties  to  a  suit.  Whenever,  therefore,  an  infant,  entitled 
to  stock  or  money  under  a  decree  or  order,  attains  age,  and  would 
api^y  to  the  Court  either  for  a  transfer  of  the  stock,  or  that  it  may 
be  sold  and  the  money  paid  to  him,  or  that  the  sum  already  In 
the  Bank  may  be  so  paid,  this  application  must  be  by  petition, 
and  in  general  it  is  presented  to  the  Master  of  the  Roils,  not  to 
the  Lord  Chancellor. 

If  the  fond  be  a  sum  consisting  of  mtermt  money  on^,  ihat 
•may  be  applied  for  by  motion,  on  notice,  in  all  cases.  This  pe> 
,tition,  then,  which  must  fidly  set  forth  tho  applicant's  title,  (see 
Petkicnt,  vol.  ii.)  drawn  from  the  proceedings  in  the  cause,  with 
the  additionsl  statements  of  hift  attainment  of  age,  the  state  of  the 
-funds,  £cc.  is  to  be  proceeded  in,  like  any  other  petition,  in  ac- 
cordance with  actual  circumstances  of  bemg  amicable  or  hostile, 
&c.,  as  before  set  forth  under  that  head,  Ch«  XXXVI.  And  for 
evidence,  the  petition  must  be  attended  by  parochial  eirtralbts  of 
tiie  party's  baptism,  not  made  and  signed  as  a  certificate  by  the 
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minisler  of  the  parish,  but  either  extracted  from  the  parish  books,    CHAPTER 
or  at  any  rkte  examined  therewith  by  some  person  who  can  after-  j^^ 

wards  make  affidavit  of  having  examined  and  found  such  extract  — : 

correct.  This  may  be  done  either  by  the  solicitor  himself,  if  it 
vcctu  in  or  near  town,  or  by  correspondence  with  some  solicitor  in 
the  country,  if  there  ;  if  not  a  solicitor,  then  by  some  intelligent 
person.  See  forms,  vol.  ii. ;  and  the  affidavit  must  be  filed  in 
the  Report  Office,  and  an  office  copy  taken.  And  where  the  ap- 
plication is  not  opposed,  the  petition  may  be  set  down  as  a  am" 
sent  petition,  and  in  preparing  the  briefs  mr  counsel,  consisting  of 
thejpetition  and  explanatory  observations,  a  certificate  of  the  funds 
in  Court  must  be  first  obtained  from  the  Accountant-General,  to 
show  the  accuracy  of  the  funds  petitioned  for ;  and  when  the 
order  is  made  on  the  hearii^  before  his  Honour,  that  certificate, 
vid  an  ofiUce  copy  of  the  affidavit,  verifying  the  parochial  extract, 
and  of  another  affidavit,  (which  must  have  been  filed,)  identi- 
fying the  applicant,  (unless,  as  is  sometimes  done,  one  affidavit 
may  embrace  both  the  extract  and  the  identification,)  and  the 
petition  itself,  and  the  briefs,  must  be  left  with  the  Registrar  to 
uraw  up  the  order,  which  being  done,  the  order,  whether  for  the 
transfer  of  stock,  or  for  payment  of  money  already  in  the  Bank, 
or  to  arise  from  sale  cf  stock,  is  to  be  acted  upon  in  the  way  before 
explained  in  the  case  of  adults,  and  in  the  result  of  which  the  late 
infant  obtains  his  property. 

If  the  applicant  be  a  married  woman,  then,  besides  the  usual  Married  wo. 
affidavit  of  identity,  it  is  necessary  to  be  provided  with  proof  of  n>*n. 
ner  marriage,  for  which  the  minister's  certificate  may  be  suffi- 
cient. Evidence  also  will  be  required  (for  which  an  appro- 
pnate  affidavit  will  generally  suffice)  that  there  is  no  settlement 
of»  or  agreement  to  settle,  the  money  or  funds  applied  for.  10 
Ves.  290.    See  also  as  to  2,  feme  coverte.  Chap.  LXI V. 

The  last  party  to  be  considered  as  being  an  applicant  for  Representa- 
"inds  in  Court,  of  whichever  kind,  is  that  of  a  person  applying,  tive. 
jot  in  his  own  original  right  as  a  party  to  the  suit,  but  as 
deriving  right  from  such  a  party.  In  this  petition,  in  addition 
^  the  proceedings  of  the  suit  necessaiy  to  be  detailed  for  the 
hurt's  information,  the  claimant's  title  must  of  course  be  fully 
shown,  as  well  as  verified  by  every  appropriate  deed  or  docu- 
ciunent,  and  the  petition  must  be  proceeaed  in,  both  in  Court, 
«Joie  the  Registrar,  and  with  the  Accountant-General,  and  in 
^  Report  Office,  precisely  like  the  others,  only  attending  to  the 
necessary  distinctions  between  amicable  and  hostile  matters,  and 
^  ^e  peculiarities  of  the  object  of  the  application,  viz.  whether 
stock,  or  money  in  the  Bank,  or  monejr  to  arise  by  sale,  as  in  the 
other  foregoing  instances.  And  here  it  may  be  noticed,  that  in 
^  n^ttor'f  suit  on  these  occasions,  wherever  the  order  directs  a 
P'^ytnent  to  be  made  to  the  creditor  himself,  the  solicitor  in  the 
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CHAPTER  cause  ii  expected  to  facilitate  his  receipt  of  the  money,  by 
attending,  for  a  fee  of  6s.  8<i.,  at  the  Accountant-General's,  with 
the  report  and  order.  5  Mad.  447.  And  where  the  personal 
representative  of  a  creditor  applies  for  a  debt  exceeding  30^.,. a 
prerogative  administration  must  be  taken  out,  and  then  the  pro- 
bate  of  the  will  is  sufficient  proof  of  the  party's  death.  The 
instances  are  indefinite  wherein  the  Accountant-General  inay 
possibly  entertain  scruples  on  the  title  of  persons  applying  for 
funds,  but  the  following  cases  seem  to  be  settled.  1.  for  shares 
of  a  canal  running  through  the  dioceses  of  York  and  Canterbury, 
(for  canal  shares  are  amone  the  numerous  species  of  property 
which  may  be  deposited  in  tae  Bank  by  order  of  Court  in  a  suit, ) 
one  probate  is  deemed  sufficient.  2  Wills.  C.  C.  166.  2.  A 
prolMite  in  the  Prerogative  Court  of  Canterbuiy  is  sufficient  for 
property  in  India.  5  Mad.  406.  3.  A  power  of  attorney,  exe- 
cuted in  Paris  before  a  notaiy,  attested  by  two  witnesses,  and  an 
affidavit  here,  verifying  the  signature  of  the  notary,  are  sufficient 
authority  for  the  Accountant-Geneial.  1  Mad.  Rep.  227.  4. 
A  power  of  attorney  executed  m  North  America,  attested  by  a 
notary  public,  and  authenticated  by  the  Secretary  of  State  there, 
has  been  held  sufficient ;  but  not  so  in  the  case  of  an  instrument 
executed  before  the  mayor  of  a  foreign  countiy,  though  verified 
by  an  affidavit,  without  an  affidavit  also  of  his  holding  that 
situation.    1  Ja.  &  Wa.  180. 

An  error  in  the  Accountant-General's  books  may  occur  through 
the  misspelling  of  a  name  in  the  order ;  in  such  case  an  order 
may  be  oDtained  to  correct  the  mistake,  though  in  most  cases 
perhaps  it  11103^  be  efiPected  without  that  trouble  and  expense,  if 
the  misnomer  be  not  very  great.  This»  however,  forms  an  addi- 
tional reason  for  the  utmost  care,  even  to  a  ietter,  and  the  thape 
of  a  letter,  which  may  make  a  name  equivocal. 

It  may  berhere  perhaps  usefully  added,  that  sometimes  in  a 
suit  very  small  debts  may,  either  from  particular  considerations, 
or  from  inadvertence,  have  been  suffered  to  be  proved  in  the 
cause,  instead  of  being  at  once  paid  by  the  executors,  and  so 
included  in  their  account.  Where  this  happens,  and  these 
small  debts  afterwards  form  a  part  of  the  Master's  schedule  of 
outstanding  debts  annexed  to  his  report,  and  are  therefore 
included  in  the  order  for  payment  out  01  the  funds  in  Court,  and 
the  several  sums. are  very  small,  and  the  parties  reside  at  a  con- 
siderable distance,  and  cannot  come  in  person  to  receive  them, 
nor  will  the  debts  even  bear  the  expense  of  a  power  of  attorney ; 
.in  such  case,  application  may  be  made  to  the  Court  by  petition 
at  the  Rolls,  for  their  payment,  in  one  sum,  to  the  solicitor  in 
the  cause,^.(suraosing  the  parties  to  concur  in  that  mode,)  and 
for  him  to  pay  them  over,  aiter  deducting.the  costs  of  application, 
pro  rato,  to  the  respective  claimants.    The  petition  should  state 
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ahortljT  the  means  by  which  the  monies  in  question  are  remaining   CHAPTER 
in  the  hands  of  the  Aocountant-General ;  the  distant  residence  j^^ 

of  the  parties,  and  the  inadequacy  of  the  expense  of  powers  of  * 

attorney  to  the  debts,  (for  every  one,  however  small,  must  have  a 
distinct  power  of  attorney,)  imd  their  desire,  therefore,  of  the 
monies  being  paid  to  him  as  their  solicitor  (naming  him)  for 
their  use,  and  then  praying  accordingly.  Jac.  Rep.  48.  But 
this  proceeding  is  only  allowed  as  to  debts  that  do  not  exceed 
10/.  each. 
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'^^m^.^^^         Rekearings  and  Appeals  before  the  Lord  Chancellor. 

■  • 

Ip  either  party  in  a  cause  apprehends  himself  aggrieved  by  a 
decree,  he  may  petition  the  Chancellor  for  a  rehearing,  if  the 
cause  was  heara  before  his  Lordship ;  but  if  it  was  heanl  before 
the  Master  of  the  Rolls,  or  the  Vice  Chancellor,  then  appii- 
cation  may  be  either  made  to  those  respective  Judges  by  petitbn 
for  a  rehearing  before  them,  or  to  the  Chancellor  by  petition  of 
appeal :  the  latter  more  usually.  And  if  the  decree  be  made  by 
a  Judge  deputed  by  the  Chancellor  to  sit  in  his  absence,  then  the 
application  is  to  the  Chancellor  by  petition  «f  appeal  for  a 
rehearing  before  his  Lordship.  A  cause  reheard,  either  at  the 
Rolls  or  by  the  Vice  Chancellor,  may  be  heard  before  the  Lord 
Chancellor  on  appeal.  But  his  Lordship  will  not  rehear  a  cause 
which  he  has  heard  on  appeal  from  the  Rolls  or  the  Vice  Chan- 
cellor. The  petition  in  either  case  must  be  signed  by  two 
counsel,  usually  those  in  the  cause,  (and  one  of  whom  most 
probably  will  have  been  consulted  and  have  advised  the  pro- 
ceeding,) who  certify  that  they  are  of  opinion  there  is  good  cavse 
for  the  petition,  which  is  usually  drawn  by  the  junior  ooonsel  on 
instructions,  and  the  neoessary  papers  left  by  the  solicitor.  These 
petitions  are  usually  granted,  tiiough  in  the  discretioQ  of  the 
Court  to  refuse  them.  If  the  petition  state  a  difierent  case  from 
that  in  the  decree,  it  will  be  oidered  to  be  taken  off  the  file.  1 
Meriv.  35.  It  should  state  all  special  facts  and  circumstances, 
and  the  point  upon  which  the  cause  is  sought  to  be  leheud. 
Generally,  a  cause  cannot  be  reheard  after  twenty  years  from 
the  decree.  Ambl.  645.  3  Bro.  C.  C.  639,  (n.)  But  the 
Court  refused  in  one  case  to  discharge  an  order  for  a  reheaiing, 
though  at  the  distance  of  twenty-four  years.  And  in  another, 
notwithstanding  an  agreement  by  the  parties,  and  a  consent 
(made  an  order  of  Court)  to  submit  to  such  decree  as  the  Court 
should  make,  and  that  neither  party  should  bring  an  appeal,  the 
Court  also  refused  to  discharge  the  like  order.  Newl.  363.  But 
the  Court  will  not  rehear  a  cause  after  a  decree  signed  and 
enrolled,  .notwithstanding  the  cause  had  been  open  since  the 
enrolment.  Harr.  343.  And  a  cause  was  reheard  after  thirty 
years,  the  enrolment  being  lost.  3  C.  R.  37.  And  where  a 
.!  caveat  was  by  mistake  entered  at  a  wrong  place,  and  the  enrol- 
ment veiy  quick  ;  or  where  the  party  was  an  infant,  or  abroad, 
and  his  cause  neglected,  &c.,  a  rehearing  was  permitted.  Ves. 
205,  206. 
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Tbe  party  desinms  of  rehearing  a  cause  should  immediately    CHAPTER 
enter  a  caveat,  with  the  Secretary  of  Decrees,  to  prevent  Uie         i^j^ 
decree  being  earoUed.    See  ante,  p.  220.  * 

-  By  Ord.  XLII.  (New  Ord.  April,  1828,)  "  the  deposit  upon  New  Ord«r. 
eveiy  petition  of  appeal  or  rehearing  shall  be  increased  to  twenty  Deposit, 
pounds,  to  be  paid  to  the  adverse  party  when  the  decree  or  order 
appealed  firom  is  not  varied  in  any  material  point,  together  wiUi 
the  further  taxed  costs  occasioned  by  the  appeal  or  rehearing, 
unless  the  Court  shall  otherwise  order."    This  sum  is  to  be 
d^osited  in  the  hands  of  the  Registrar  by  any  party  appealing 
from  a  decree,  or,  after  a  hearing,  obtaining  a  r^earing  of  any 
cause,  or  a  rehearing  of  any  exception.    The  Court  sometimes 
orders  the  deposit  to  be  divided.    Harr.  342.    And  in  general 
the  Cleik  in  Court  signs  an  undertaking  to  pay  such  further  costs 
as  the  Court  shall  direct,  (the  petition  on  tnat  account  requiring 
hi$  signature  also  with  die  counsel's,)  upon  which  the  Registrar 
dxaws  up  the  order  for  setting  down  the  appeal,  the  petition  being 
filed  wim  the  Registrar.    When  drawn  up,  passed,  and  entered, 
the  order  must  be  served  at  least  two  days  before  the  day  ap- 
pointed for  the  rehearing,  though  a  longer  service  might  be  more 
prudent.    Copies  of  ike  decree,  and  of  all  other  necessary  pro- 
ceedings or  documents,  as  stated  in  the  petition,  are  to  be  left 
with  the  Lord  Chancellor's  gentleman  of  the  chamber,  four  or 
five  days  before  the  hearing.    The  searching  of  the  Registrar's 
books  to  see  Uow  the  cause  stands ;  the  preparation  of  briefs  for 
counsel,  consultations,  and  other  matters,  as  on  the  hearing  of 
the  cause,  are  now  equally  to  be  attended  to.    For  the  briefs, 
such  observations  as  may  appear  necessary  in  addition  to  the 
former  briefs,  will  be  sufficient.    The  former  briefs,  with  the 
decree  itself,  and  necessary  copies  of  it,  which  is  to  be  reheard, 
and  a  copy  of  the  petition,  should  accompany  the  present  briefs. 
Similar  steps  will  be  taken  by  the  opposite  .solicitor  when  served 
with  the  order  for  setting  down  the  petiUon,  of  which  having 
obtained  an  office  copy  from  the  Registrar,  he  will  then  prepare 
for  the  hearing  in  a  like  way  to  that  pursued  by  the  appellant. 
The  hearing  will  be  attended  to  and  conducted  as  in  other  cases, 
and  all  necessaiy  papers  ready  in  Court  on  either  side,  together 
with  an  office  copy  of  the  affidavit  of  the  service  of  the  order  on 
Uie  one  side,  and  of  being  served  with  it  on  the  other,  for  the 
purposes  hereinbefore  explained,  under  Hearingy  p.  203.  When  the 
Coi)rt  has  given  its  decision  either  then,  or  at  a  futare  day,  the 
deposit  will  form  part  of  the  judgment  as  to  the  disposal  of  it, 
subject  to  the  order  above  recited.    The  Registrar,  after  comple- 
tion of  the  order,  will,  on  production  of  it  to  him,  pay,  or  divide, 
or  apportion  the  deposit  as  the  Court  shall  have  directed,  after 
deducting  his  own  -poundage  of  a  shilling  in  the  pound.    What- 
ever directions  the  Court  gives  on  a  rehearing,  are  to  be  carried 
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into  efitet,  as  otfi«n  ftfe,  and  if  cMts  are  s^ven  to  eiAei  party 
beyond  tlie.diipoait,  tiray  are  to  be  recovered  in  thetsual  manner, 
first  proceeding  in  their  taxation  before  the  Mteter,  if  not  o&c^ 
wne  agreed  upon,  and  then  by  the  same  process  as  is  before 
cuilained,  p.  76.^09. 

By  the  XLVHh  of  Ae  "  New  Ordert"  it  is  difected,  "that 
eteiy  irti^^lieation  to  stay  proceedings  upon  an^  decree  er^nder 
which  18  appealed  from,  be  made  fvst  to  the  jndge  who  pto- 
ftounceid  die  tieciee  or  older."  Subject  to  Whidi,  «nd  in  abeord- 
ance  With  it,  it  is  to  be  stilled,  that  wifhont  a  speeial  order  of  th€ 
Court,  a  rehearing  or  appeal  does  not  stop  aiiy  proceedings  on 
the  Older  or  decree  appealed  from ;  and  that 'a  special  applkaition 
to  stay  proceedings  pending  an  appeal,  failing,  it  is  generslly 
with  costs ;  bat  the  Court  Will  sometimes,  m  permitting  the 
auccenfol  party  to  prosecute  the  decree,  reserve  the  censideratiiHi 
of  costs.    Ne«vl.  364. 

But  in  several  instances  the  Court  has  suspended  the  decree 
pending  the  appeal,  eithertibsoltttely  or  njMn  terms.  IM,  366. 
Whether  proof  is  to  be  read  Upon  a  rehearing,  that  was  not  md 
tipon  the  hearing,  is  perhaps  doubtful.  Harr.  -343.  ViU  v. 
Lane,  1726,  Ambl.  ^0.  But  on  an  appeal,  from  the  Rolls  to 
the  Lord  Chancellor,  the  cause  is  open,  and  "the  party  is  at  liberty 
to  read  new  proofs,  and  offer  what  he  can  against  the  decree. 
*Pre.  Cha.  496.  (hteere,  if  that  be  on  condition  of  giving  up  his 
deposit.  2  Atk.'406.  And  in- Howard  v.  CoiUy,  Trin.  2000. 1. 
it  was  ruled,  that  on  an  appeal  the  whole  case  was  open ;  but 
on  a  rehearing,  only  so  much  as  was  petitioned  against ;  and  if 
all  do  not  petition  it  is  only  open  to  the  petitioners.  Harr.  343. 
A  petition  of  appeal  from  the  Rolls  may  be  withdrawn  on  motion 
and  consent.  10  Ves.  30.  And  upon  the  rehearing  of  a  cause 
which  Was  originally  heard  before  the  Lord  Chancellor  it  must 
be  opened  as  a  case.    2  Atk.  49. 
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CHAPTER  LU.  ^^^^^ 

Appeals  to  JParliament,  Lil. 

A  s  appeal  to  the  House  of  Lords  is  a  third  mode  (after  rehearing, 
and  bill  of  review,)  of  lectifying  or  setting  aside  a  decree  pro- 
nounced in  the  Court  of  Chanceiy.  But  it  does  not  stay  any 
proceedings  in  the  suit  in  the  Court  below,  though  that  Court, 
or  the  House  of  Lords  itself,  may  interpose  in  special  cases. 
Newl.  370.  This  appeal  cannot  regularly  be  made  till  after  a 
rehearing  before  the  Chancellor,  if  the  cause  was  first  heard  by 
the  Master  of  the  Rolls  or  the  Vice  Chancellor,  unless  it  had  Pr«vioiu  re- 
been  signed  and  enrolled ;  and  if  signed  and  enrolled  the  appeal  hearing, 
must  be  immediately  to  the  Lords.     Harr.  Cha.  348.  Immediate 

The  appeal  must  be  presented  within  fourteen  days  from  the  "PP®*** 
first  day  of  every  session  of  parliament  after  the  recess ;  after  When  to  be 
which  no  petition  of  appeal  will  be  received  during  such  sitting,  P'c"®"'«** 
unless  the  decree  be  made  whilst  the  parliament  is  actually  sit- 
ting, and  then  presented  within  fourteen  days  after  the  decree. 
Jbtd.     Appeals  to  the  House  are  by  way  of  petition^  and  to  be 
signed  by  two  counsel,  as  in  a  case  of  rehearing  before  noticed.  Petiticu. 
The  petition  in  point  of  form  is  similar  to  the  ordinary  petition, 
first  stating  the  title  of  the  cause  in  the  usual  manner ;  then  the  Snbstance  of. 
address. 

To  the  Right  Honourable  the  Lords  Spiritual  and 
Temporal  in  Parliament  assembled. 
The  humble  petition  and  appeal  of  the  plaintiff,  A.  B., 

Showeth, 
That,  &c. — setting  forth  the  case  as  in  the  original  bill. — 
Then, 

That,  &c. — stating  the  filing  of  the  bill,  and  the  time ;  setting 
forth  the  prayer ;  the  substance  of  defendant's  answer ;  the  re- 
plication and  rejoinder,  and  the  cause  at  issue ;  the  examination 
of  witnesses ;  the  hearing  ;  then  the  reason  admitted  by  the  an- 
swer, and  for  which  the  appeal  is  made;  then  the  Lord  Chan- 
cellor's decree,  notwithstanaing  such  admission,  and  all  subse- 
quent proceedings,  shortly,  if  any.  Then,  petitioner's  being  ad- 
vised of  the  erroneousness  of  the  decree,  and  his  appeal  thereupon : 
after  which  follows  the  prayer  for  their  Lordships'  summons  to 
defendant  to  put  in  his  answer  to  the  appeal,  at  a  time  to  be  fixed, 
in  order  that  they  may  hear  the  cause,  and  may  reverse  the  de- 
cree (and  subsequent  orders),  concluding  in  the  usual  style,  and 
signed,  first  by  the  appellant,  and  then  by  the  two  counsel,  who, 
most  probably,  will  be  those  who  were  in  the  cause,  and  wUl 
attend^  as  counsel  also  at  the  bar  of  the  House,  when  the  appeal 
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is  heard.  This  petition  being  mostly,  like  e  bill,  or  other  im- 
portant proceedings,  drawn  b^  connsei,  the  foregoing  will  serve 
to  point  out  the  papers,  with  instructions,  for  preparing  the  peti- 
tion. The  petition,  when  engrossed,  is  lodgea  with  the  Cleik  <^ 
the  House  of  Lords,  with  whom  the  appellant  deposits  20/.,  to 
answer  costs  in  case  of  failing,  Harr.  349 ;  and  also,  within 
eight  days  after  hb  appeal  received,  gives  security  to  the  Clerk 
of  the  Parliament,  by  recognizance  in  the  penalty  of  2002.,  to 
pay  sach  costs  to  the  deiemlant  as  the  Court  shall  appoint,  in 
case  of  the  decree  being  confirmed.  Lords*  Journal,  27th  Jan. 
1710.  When  read  in  the  House,  the  respondent  is  ordered  to 
have  a  copy  of  the  appeal,  and  required  to  put  in  his  answer  on 
the  day  fixed,  and  a  day  is  appointed  for  the  hearing  as  the  ap- 
peals come  on,  notice  of  which  is  given  to  the  appellant's  sou- 
citor,  who  may  obtain  a  summons,  to  be  served  on  the  other 
side,  to  appear,  &c.  Harr.  Cha.  349.  If  no  answer  be  put  in 
by  the  time  limited,  a  peremptory  day  is  then  appointed  for  put- 
ting in  the  answer  without  further  notice.  Lords'  Journal,  idth 
Jan.  1719.  If  answers  are  put  in  to  appeals  during  the  same 
sessions,  and  no  day  appointed  in  the  same  sessions  for  hearing 
them, — in  such  case,  if  neither  party  apply  within  eight  days  after 
the  first  day  of  the  following  session  for  a  day  of  hearing,  such 
appeals  stand  dismissed,  but  without  prejudice  to  a  new  appeal 
bemg  presented.  If  no  answer  is  put  in  during  the  same  ses- 
sions, and  neither  the  appellant,  within  the  eight  days  last  men^ 
tinned,  apply  for  a  peremptory  day  to  answer,  nor  the  respondent 

Sut  in  an  answer  within  those  eight  days,  appeal  still  to  stand 
ismissed,  though  without  preiudice,  as  before.  Jbid,  15th 
April,  1720.  The  day  on  which  an  answer  is  to  be  brought  in, 
is  to  be  indorsed  on  it  by  the  clerk  to  whom  it  is  delivered,  and 
the  names  of  all  the  parties  entered  on  the  Journals  of  the  Hoose. 
Ibid,  15th  April,  1720.  If  the  sesuon,  wherein  an  order  for 
the  respondent's  answer  within  a  limited  time  has  been  made, 
shall  determine  before  tlie  expiration  of  such  time,  and  no  answer 
be  put  in  during  that  session,  in  such  case,  service  of  the  order 
upon  the  respondents,  five  weeks  before  the  first  day  of  the  ensu- 
ing session,  shall  be  good  service ;  and  appellant  may  apply  for 
a  peremptory  day  for  putting  in  the  answer,  in  case  of  its  not 
being  put  in  within  three  days  from  the  first  day  of  such  ensu- 
ing session.  Ibid,  28th  March,  1735.  No  appointed  day  of 
hearing  can  be  altered,  but  on  petition,  of  which  two  days' 
notice  is  to  be  given.  Ibid,  1703.  Printed  copies  of  the  case  of 
each  party  (^not  omitting  the  counsels'  signatures)  are  to  be 
made,  and  with  which  the  Lords  are  fumisl^,  for  better  infor- 
mation. At  the  hearing,  one  of  the  appellants'  counsel  opens  the 
cause,  and  the  evidence  is  then  read,  which  is  open  to  the  obser- 
vation of  the  adverse  counsel.  A  similar  course  is  pursued  in 
regard  to  the  respondent    One  counsel  only  for  the  appellant 
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replies.    Ibid.  2d  March,  1727.    An  issue  at  law  may  be  de-    CHAPTER 

cided  by  the  Loids,  widi  a  subsequent  reference  to  Chancery  for         lii. 

further  directions.    Harr.  351.    An  order  made  in  parliament 

should  be  made  an  order  of  the  Court  upon  motion  of  course,  and  q^^^  ^^ 

production  of  a  copy  of  the  Lords'  order,  issued  by  the  Clerk  of  Court. 

Parliament,  Ibid.  351 ;  but  quaere,  if  not  only  where  the  Lords 

vary  or  reverse  the  decree,  not  when  decree  affirmed  by  consent. 

1  Ves.  420.     A  cross- appeal  is  to  be  presented  within  one  week  CrxMs  appeal. 

after  the  answer  to  the  original  appeal.    Lords'  Journal,  8th 

Maich,  1763. 

A  respondent's  amwer  is  short :  but  as  it  must  be  signed  by  Respondent's 
ODe  counsel,  may  perhapA  be  best  prepared  also  by  him,  as  the 
proceeding  will,  oi  course,  be  under  his  advice.  The  substance 
IS :  that,  not  confessing  or  acknowledging  the  subject-matter  of 
the  petition  of  appeal,  the  respondent  believes  the  decree  and 
prooeedines  mentioned  therein  to  be  true ;  but  as  to  dates,  &c., 
refers  in  me  usual  way ;  conceiving,  and  being  advised,  that  the 
decree,  &c.,  are  right,  and  hopes  they  will  be  affirmed,  and  the 
peUtion  dismissed  with  costs.    Harr.  Cha.  353. 


answer. 
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References. 

A  Rbpbbekce  IB  an  order  of  the  Coart,  whereby,  as  well  before 
as  after  a  decree*  divers  matters,  as  bills,  answers,  examinatioDs, 
and  other  proceedings,  exceptions,  accoants,  and  whatever  the 
Court  requires  evidence  or  information  upon  to  guide  its  lilteiiof 
decisions,  are  referred  to  a  Master  to  eiramine  into,  asod  make  his 
leport  therein,  "  to  the  end  that  the  Court  may  make  an  order 
absolute,  and  detennine  such  matters."  Harr.  472.  But  an 
inqmiy  before  the  Master  will  not  be  directed  at  the  heaxing^  of 
the  cause,  uidess  the  pleadings  lay  a  ground  for  it.  \  Mad*  414. 
Nor  will  a  sobaequent  reference  be  permitted  where  there  has 
been  a  former  one  sufiiciently  large  to  admit  the  circumstances 
relating  to  the  deured  tubsequewt  reference  to  have  been  stated. 
1  Br.  C.  C.  426. 

Upon  hearing  causes,  all  matters  of  account  and  other  matters 
taoept  in  cases  of  veiy  great  weight,  which  are  determined  by 
the  Court,)  are  generally  referred  to  a  Master,  with  appropriate 
directions  how  to  proceed  therein,  and  in  making  his  report. 
And  upon  application  to  the  Court,  by  consent  of  parties, 
accounts  may  be  examined  into  before  hearing.  But  the  common 
method  is,  not  to  examine  to  matter  of  account  till  after  hearing ; 
which  is  to  be  done  upon  interrogatories  before  a  Master,  if  the 
accounting  parties  to  be  examined  be  in  town,  or  within  the  dis- 
tance of  a  town  cause ;  but  if  they  are  not^  the  Master  will  then, 
on  the  mere  allegation  of  the  party  before  him,  (viz.  the  solicitor,) 
grant  his  certificate,  that  a  commission  is  necessary  for  the  exa- 
mination of  such  distant  parties,  upon  which  certificate  an  ord& 
for  a  commission  is  obtained  of  course.  The  same  is  also  done 
if  the  Master  see  cause  to  examine  witnesses  who  are  in  the 
country  ;  in  which  case  the  depositions,  w|ien  returned,  are  filed 
by  the  Six  Cleik,  and  an  office  copy  taken  and  used  before  the 
Master ;  but  depositions  taken  before  the  Master  himself  are 
kept  in  his  own  office,  and  office  copies  taken  thence.  If  such 
commission  be  thought  unnecessary,  the  way  to  object  to  it  is  to 
move  to  discharge  the  order.    1  Dick.  377. 

The  subjects  of  reference  in  a  suit  are  not  easily  enumerated, 
being  as  diversified  as  the  objects  of  suits  themselves  ;  but  the 
following  statement  of  them  comprises  the  more  frequent  general 
instances,  viz.  to  examine  into  the  alleged  impertinence  or 
scandal  of  a  bill,  or  answer,  or  other  proceeding,  or  the  insuffi- 
cieticy  of  answers ;  into  the  regularity  of  proceedings,  and  alleged 
contempts  of  Court ;  to  settle  interrogatories ;  to  take  accounts ; 


to  receive  and  decide  upon  the  claims  of  creditors,  legatees,  next    CHAPTER 
of  kin,  and  others ;  to  appoint,  and  examine,  and  pass  the        un. 

accounts  of  receiviers,  and  m  varioiu  ways  svpeiiiit^  v$mx  tue 

and  mana^^ement  of  estatest  in  the  cauai^;  toi  a^U  ^stafm  under 
order  of  the  Court ;  ^  inquire;  into  and  approve,  of  in^Mtn^enlta  of 
txu^  monies ;  to  settle  cqnvejraiPccyB.  und«r  the  order  of  the  Court 
where  parties  (j^er  thereon ;  to  inc^uixe  who  9ie  the.  heiis  or  next 
of  kin  of  parties ;  to  apgpoiot,  or  aimcove  oH  g«a;c()»an«  of  U10  per- 
sons and  estates  of  u%nts»  ai|d  aUovir  of  pr9Per.  wm.  tor  their 
inainlipnanc^  ^^  eiM^is^tm*  9^  ptherwio^  iof;  tMK  beneikt  under 
the  o^er  of  t^  Cc«w| ;  to  appoial^  or  wp^ve  oiT  oommitfeeea  of 
the  persons  and.  estates  of  lunati<^  ^nj  examine  and  allow,  or 
(^sallow  the  apci(n]^t» ;  to  inqiw^  wheih^  in£|nts  are  truataes,  or 
mortg;agees,  un^er  ij^  act  o|  7th  4ikn.  c^  19 ;  and  to  inquire, 
Qoder  Lord  Eldi^'s  :Snts^  ^tate  Act,  ^ft  Qeo.  %  c.  56»  into 
the.  interests  of  paiV^  ^  inonie^.  sMbj^  to  he  l%id  out  in  the 
puiduise  of  lands  ',  to  exaffun^.  inW  %  ^nendoit'?  title  in  hUl*  ibr 
specific  peribrmaii^  of  Qontra/pt«* 

Where  a  reference*  ai[deTad  hy  th«  C<9ut»  occim  a|  a  kle  pe«-  Vacation 
riod  of  tt^  sittingsi  ^fter  Trinity  t^nm,  «fi  aa  to  be  v^jy,  near  the  Master. 
commencenM&nt  g>f  th%  long  vacat^oup  and  the  suk|ject  ia  on  any 
account  pressing  in  point  of  time,  theCoi^t  itself  will  aemetimes, 
or  otherwise  at  the  instance  of  any  ps|T^«  direct  that  the  rer 
ference  shall  be  to  the  VacaUtm  ^att^.,  viz.  the  maal^r  appointed^ 
as  one  always  i«^  tp  remaiH  in  Un^,  ^J^d  %t^B4  at  hjui  chamber^ 
&r  such  opcasiops. 

Where  parties  gq  liefore  the  Mamiler  ni^tt^  a  rgiemnoe.  he  mnit  inteirogato- 
receive  interrogatories  from  both,  though  one  of  tbeni  should  not  rles. 
h«re  gone  into  any  woof  in  the  foimer  stage  cf  t)^  caus^.  3  Bro. 
C  C.  190.    In  a  i^en^  to  the  A^a^ter,  if  an  ii^peetion  of  the 
hooks  of  the  BanJ^  of  England  is^  required  the  Maiiter  will  grant  Bank  books, 
a  certificate  of  its  necessity  in  a  prqper  casQ.    1  Ideri?,  400. 
By  the  LYIIth  of  the  New  Orier^,  "  ujp>ft  an  aFplication  made  New  Oider. 
^  any  person  to  the  Court,  the  Iklaster*  ifiseqnirea  by  the  peiMn 
making  the  supplication,  ahall,  in  a^  sMrt  a  ma^n^i  %9  he  conv*- 
nieotlv  can,  certify  to  the  Coutt  the  99«9ral  prup^inp  which  Certificate  of 
shall  have  been  had  in  hia  ofiice  in  tha  aame  <^i^  <»  wattnr,  and  proceedings, 
the  dates  thereof.^' 

A  cau8§  may,  b(y  c^^nt,  \>9  r^n^  to  a<ihit(at9i«,  and  their  Arbitntion. 
Vhitration  will  be  in  nature  of  a  report  (which  i^bitration  must 
be  co^rmed  by  the  Court  hl^e  a  r^pcu^i)  and  such  arbitration 
Qay  be  also  except^  to,  and  tho^Q  e¥c#ptiQna  d«tennined  Ijy  the 
Cout  llarr.  473.  >Vhere  a  matter  in  a  canae  has  gone  to  ze- 
fiuence,  l^e  party  cannot  except  to  the  av9ar4f  but  it  mutt  come 
on  upon  fi^er  directions,    1  BzQ.  C»  Q.  39Q, 
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An  original  or  an  amended  bill  may,  on  motion,  be  tefeired 
for  Bcandal  or  impertinence.  Nothing  releva$a,  even  if  not  ma- 
terial, is  acandalous ;  but  if  a  bin  is  scandalous,  it  is  impertinent 
of  coorae  :  and  it  maybe  impertinent,  without  being  scandalous. 
11  Ves.  526.  After  answer,  or  even  after  an  order  for  time  to 
answer,  a  bill  cannot  be  refened  for  impertinence,  but  for  scandal 
H  may  be  refened  at  any  time.    2  Mad.  Cba.  27$. 

Wnen  a  defendant's  counsel  has  advised  a  bill  to  be  refened, 
the  motion  (as  it  is  to  be  indorsed  on  the  brief  or  motion  paper) 
is,  that  it  may  be  rrferred  to  the  Master  to  look  into  the  pUdntifs 
hiU,  and  eertyy  whether  the  same  is  scandalous  (or  impertijtent,  as 
the  case  may  be)  or  not.  And  theXIth  of  the  New  Orders,  Apr. 
1828,  divecta,  "  that  no  order  of  reference  for  scandal  or  imperti- 
nence shall  be  made,  unless  exceptions  are  taken  in  writing,  and 
signed  6y  eounsel,  describing  the  particular  passages  whiA  art  cm- 
sidertd  to  be  scandalous  or  impertinent ;  nor  unless  snob  order  be 
ofrtotiMd  within  six  dajfs  after  the  deHvexyof  such 'exceptions." 
On  this  order  the  manner  of  proceeding  is  to  employ  counsel  to 
draw  exceptions  to  the  particular  passages,  a  copy  of  which  ex- 
ceptions is  then  delivered  by  the  exceptant's  Clerk  m  Court  to  tiie 
opposite  Clerk  in  Court,  as  in  the  ordinary  ease  of  answersex- 
cepted  to,  and  then  the  order  of  reference  is  obtained,  and  the 
pleading  (bill  or  answer)  and  exceptions  carried  before  the  Mastxf 
m  the  usual  way.  The  order,  when  made,  is  to  be  drawn  up» 
passed,  entered  and  served :  for  the  manner  of  which,  see  Ordtnt 

ch.  xxxvn. 

Having  left  the  order  in  the  Master's  Office,  (see  Ch.  L1V») 
and  obtamed  a  warrant,  it  is  to  be  under  written,  "  to  proceed  on 
the  reference  of  the  plaintiff's  bill  for  scandal,"  (ot  impertinenee,as 
the  case  may  be) ;  and  served  on  the  Clerk  in  Court  of  the  plain- 
tiff;  and  on  the  day  appointed,  defendant's  solicitor  attends  the 
Master  with  the  office  copy  of  the  bill.  When  before  the  Master 
with  the  advent  solicitor,  he  (defendant's  solicitor)  will  point 
Dut  to  the  Master's  attention,  from  the  exceptions  and  the  office 
copy  of  the  bill,  (which  for  that  purpose  the  Master  must  hefar- 
nished  with,  the  solicitor  having  another  copy  of  his  own  for  use,) 
the  excepUondble  matter,  in  the  presence  of  the  opposite  solicitor^ 
if  attending,  or  if  not,  and  the  Master  is  proceeding  ^'P'"^ 
then  of  course  without  his  bein?  present ;  or  if  it  has  been  deemw 
right  that  the  reference  should  be  attended  by  counsel«  then  the 
defendant's  counsel  will  so  point  out  such  exceptionable  nistter. 
The  subject  will  ^en  be  discussed,  and  the  Master  wiU^  decide,  on 
his  own  opinion,  whether  the  matter  be  scandalous  or  impertinent 
or  not,  and  aftmtrards  make  his  report,  which  will  be  tahen^y 
the  successful  party,  or  whichever  is  most  desirous  of  expediting 
New  Order,     the  Suit,    The  Xllth  Order  of  April,  1828,  however,  directs  that 
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"  tlie  order  of  reference  shaU  be  considered  as  abandoned,  unless    CHAPTER 
the  party  obtaining  the  order  shall  procaie  the  Master's  report        liii. 

within  a  fortnic^ht  from  the  date  of  such  order,  or  unless  the  Master  

shall,  within  the  fortnight,  certify  that  a  further  time  (to  be  stated 

in  his  certificate)  is  necessary,  in  order  to  enable  him  to  make  a 

satisfectory  report ;  in  which  case  the  order  shall  be  considered 

as  abandoned,  if  the  report  be  not  obtained  within  the  further 

time  so  sUted."     Either  party,  if  dissatisfied  with  the  Master's 

decision,  may  except  to  this  report,  (see  Ch.  LVI.  p.  275,)  whic'h  Sxeepting. 

eioottions  must  be  argued  and  decided  upon  by  the  Court  before 

the  defendant  can  be  called  upon  for  his  answer. 

If  die  Master  do  in  fact  report  against  the  bill,  the  report  is  to 
h^JUed  (which  all  certificates  and  reports  must  be,  before  they 
can  be  proceeded  upon,)  by  the  defendant  in  the  Report  Office, 
f>Ung  thence  an  office  copy.  Then,  as  before,  the  jumor  counsel 
is  to  be  instructed  to  move,  on  this  report,  that  it  may  be  referred 
M  to  the  Master ,  to  expunge  the  scandiiUna  (or  impertinent) 
^fftter.  The  order  made  hereon  is  to  be  used  like  tne  former 
wder,  then  left  in  the  Master's  Office,  and  a  warrant  taken  out 
vod  served,  being  underwritten,  at  which  time  the  Master  will 
^^wo^f  (^  scandalous  matter,  (or  in^fpertinent,  as  the  case  may 
be).  This  is  all  on  the  supposition  of  the  report  not  beinir  ex- 
ceptedto.  *^*^  1-6 

On  the  day  and  hour  fixed,  the  warrant  is  to  be  attended,  and 

^solicitor  (plaintiff's  or  defendant's,  whoever  acts,  but  it  must 

besQppoaed  abnost  invariably  the  defendant's,)  procures  the  at- 

^Godance  of  his  Clerk  in  Court  also,  to  produce  to  the  Master  the  , 

'word  of  the  bill  as  filed ;  when  the  latter,  in  the  presence  of  all 

P^es,  expunges,  by  striking  through  with  his  pen,  the  parts  so 

felted  8can£dous  or  impertinent,  setting  his  initials  against  it 

ui  the  margin.     But  previously  to  these  proceedings  the  Masters 

ll^tt  (or  certificate  rather,  in  the  nature  of  a  report,  see  Ch. 

^pKVIII.),  may  have  been  excepted  to  by  the  plaintiff,  which 

he  may  do  at  any  time  before  the  actudl  expunging  takes  place, 

ihoTigh  that  were  after  the  order  has  been  ob^Md  and  even 

^cnred,  if  he  obtains  in  time  from  the  Court  an  order  for  discharg" 

*H  ^0  former  order.    3  Swanst.  228.    But  it  would  be  more 

fffHaiar  (and  therefore  less  open  to  animadversion)  in  the  plain- 

uiT,  xaiher  to  liave  excepted  earlier,  that  is,  as  soon  as  might  be 

^^  the  report  made  and  filed,  by  taking  a  copy  of  the  report 

*^  the  ISuster's  deik*  and  filing  it  in  the  Report  Office,  and 

obtaining  an  office  copy,  and  then  instructing  counsel,  under 

^oie  advice  the  exception  would  be  taken,  to  draw  the  excep- 

^ns.  See  the  manner  of  Excepting  to  ReporU,  Ch.  LVI.  p.  275. 

Should  the  Master's  report  on  the  contrary  be  in  favour  of  the 

hul,  by  finding  it  neither  scandalous  nor  impertinent,  the  drfend- 

^  may  then  also  except  to  the  report,  which,  if  so  advised,  he 

^  do  without  delay,  to  avoid  being  pressed  for  his  answer ;  and 

M  5 
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Taxation. 
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wiU  thtn  take  a  similw  cooise  on  tbe  exceptions  to  tlmt  the 
plaintiff  would  have  done.  But  he  most  in  his  exceptions  shovr 
wherein,  in  what  line  or  page,  and  how  ftur,  the  bill  is  scandalous 
or  impertinent,  that  it  may  be  expunged  if  the  Court  see  fit. 
Hind.  255.    For  the  mmnner  of  excepting,  see  Ch.  LVL  p.  275. 

When  the  eziceptions  have  been  by  either  party  set  down  and  ar- 
gued, the  Court,  by  aUewing  m  avcrruitn^them,  will  either  confinn 
or  direct  a  revival  of  the  Master's  report.  If  by  overruling  the  de- 
fendant's exceptions,  the  Court  confirms  the  Master's  report  in 
favour  of  the  bill,  that  is,  that  it  is  neither  scandalous  nor  imper- 
tinent, the  suit  then  goes  on ;  if  by  overruling  the  plaintifirs  ex- 
ceptions, the  Court  confirms  the  Master's  repor^  that  he  finds  tbe 
bill  scandalous  or  impertinent,  the  defendant  vrill  then  obtain  an 
order  for  enpanging  it,  and  proceed  as  above  set  forth ;  but  if  the 
Court  should  allow  the  excepdons  of  the  plaintiff,  or  disaSow 
those  of  the  defendant,  then  it  is  conceived  the  Court  will  on  mo- 
tion (possibly  in  the  same  order),  refer  it  back  to  the  Mast^  to 
review  his  certificate,  and  state  in  what  resets  he  considered 
the  same  as  impertinent :  unless  that  course  is  abrogated  by  tbe 
operation  of  the  Xlth  order  above  stated,  p.  248. 

Costs  abide  the  event  of  the  reference.  The  party  ultimateiy 
succeeding,  and  to  whom  costs  are  ordered,  leaves  a  bill  of  costs 
at  the  Master's  Office,  and  takes  out,  and  serves  on  the  Clerk  in 
Court  of  the  other  party,  a  warrant  on  such  leaving,  aod  aaother 
warrant  to  proceed  thereon,  or  rather  "  to  tov"  (tibe  piaiiiitiff  or 
defendant)  *'  kis  costs  if  ewpur^ing"  &c.  &c.,  under  such  an 
order,  (mentioning  tbe  date).  After  three  wairants,  or  one  only, 
to  proved  thereon,  (for  uader  Order  LIX.  as  above  stated,  the 
first  warrant  ^eems  pere/r^terff^}  if  no  person  attend  on  the  ether 
side,  the  Master  will  proceed  exparte,  on  affidavit  of  the  servke, 
to  tax  the  costs  in  the  presence  of  all  parties  attending ;  and  in 
this  case,  as  in  all  others,  the  Clerks  in  Court  are  reguUnrfy  to  be 
aiffiointed  to  attend  also,  costs  being  never  taxed  without  tbem, 
'When  £he  taxation  is  completed,  (thoagh  in  cases  of  this  descrip- 
tion, where  the  costs  are  so  little  complex>  so  short,  and  so  nnich 
of  course,  they  are  oftenest  perhaps  settled  between  the  soIicitaB 
or  their  Clerks  in  Court,  wHiiQat  the  formality  of  actually  going 
to  the  Master's  Office,)  the  solioiter  wiU  procure  from  the  Masta's 
clerk,  the  Master's  certificate  of  the  taxation,  and  file  it  in  the 
Report  Office,  taking  from  thence  an  office  copy.  With  that  effice 
copy  is  lefit,  at  the  Subpoena  Office,  a  yitckfe  or  note  for  a  sub- 
poena, thus : — 

"  In  Otancery. 

**  A,v,  B.    Suhpcsna (the  party's  name)  te  pa^  £ 

costs  (the  sum  mentioned  in  the  certificate),  to (the  parly  to 

receive  them)  or  hearer, 

C.  D,  SoUcUor:' 
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T|ie  receipt  of  the  partj  or  hearar,  to  iiikQOi  the  costa  ere  made   ohaptxr 
payable,  ia  a  dischai|re  of  the  piDoaaa.    Bononal  service  of  the        x.iii. 

suhp^na  and  actual  demaad  are  neoeaiaiy,  unless  impracticable,  

in  which  case  an  order  may  be  obtained,  at  in  the  case  of  an  ab- 
sconding partv,  for  substittttion  of  the  aervice  on  the  Clerk  in 
Court,  or  at  the  dwelling-house,  &c.  If  the  coats  are  not  paid, 
and  sm  affidavit  of  that  and  of  the  refusal,  instructions  are  to  be 
left  with  the  Clerk  in  Court  for  the  purpose  of  his  issuing  ai|  at- 
tachment and  all  other  process  of  contempt,  if  advisable.  (See 
form  of  affidavit,  vol.  ii.;  It  may  be  observed  that  the  eomjntltkfi  CoDditional 
costs,  viz.  of  the  mtbpoofia,  &c.  above  noticed,  are  termed  eondi'  ^'^"* 
tianal  costsj  and  although  included  in  the  bill  of  costs,  are  not 
paid  by  the  party,  in  this  or  other  similar  cases,  if  the  regular  costs 
are  voLuntarily  paid.  Upon  a  bill  hang  refiened  b^re  the  time  iDjimction. 
for  answering  is  out,  the  plaintiff  cannot,  at  the  expiration  of  the 
time,  move  for  an  injnaetion,  as  of  obuiie,for  want  of  an  answer, 
but  is  in  the  same  ^ttuaition  a3  if  Aia  time  for  answering  was  not 
oat,  in  which  case  it  must  be  moved  upon  notice,  and  an  affidavit 
of  the  circumstances.  I  iii».  JC.C  574.  Wheie  a  bill  is  re-  General  ex- 
ferred  for  impertinenee,  and  the  Master  reports  it  pertinent,  the  ceptions. 
defendant  n^ay  except  generally,  without  ^lecifying  the  parts  of 
the  bill  which  are  impertinent.  2  Alk.  181.  If  the  Master  re- 
ports that  the  bill  is  impertinent  in  the  several  parts  of  the  same, 
specified  in  his  report,  the  defendant  is  entitled  immediately  after 
the  report  made,  as  a  matter  of  course,  to  move  that  the  Six 
Clerks  with  whom  the  bill  is  filed  may  attend  the  Master  there- 
with, in  order  that  he  may  expunge  such  part  thereof  as  he  has 
reported  to  be  impertinent ;  and  &at  it  may  be  referred  back  to 
the  Master  to  tax  the  costs  of  the  reference,  and  that  the  costs, 
when  taxed,  may  be  paid  by  the  plaintiff.  4  Bro.  C.  C.  222. 
But  see  as  to  previous  exceptwru,  by  phdntiff,  to  the  Master's 
report,  Ch.  LVi. 

Reference  of  Answers  for  Scandal,  &c. 

The  steps  to  be  taken  for  referringyajaswers  for  insufficiency  vnll  Answers, 
be  found  under  Exceptions,  Ch.  LVI.  And  those  to  be  taken  for 
referring  answers  for  scandal  or  impertinence  are  similar  to  those 
just  laid  down  ante,  on  the  subject  of  reference  of  bills ;  and  the 
(^Kration  of  the  Xlth  and  Xllth  of  the  New  Orders,  as  there 
stated,  is  the  same  in  regard  of  referring  answers  for  scandal,  &c., 
as  bills ;  and  all  the  proceedings  may  be  gathered  from  the  adap- 
tation of  those  on  biUs  to  these  of  answers,  including  the  costs, 
and  the  conditional  costs  of  subpeBna,  &c.,  as  part  of  such  costs  if 
requisite. 

For  scandal  and  impertinence,  or  for  scandal  alone,  an  answer, 
like  a  bill,  may  be  referred  at  any  stage  of  the  suit ;  but  for  im' 
pertinenee,  an  answer  cannot  be  referred  after  a  reference  for  in- 
sufficiency, nor  after  plaintiff  has  replied,  nor  after  defendant  has 
undertaken  to  speed  tbe  cause.    Harr.  192.    Newl.  191.    Are- 
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flereace  for  impertineiioe  is  wtt««d  by  a  subsequent  njtUtnce  for 
insufficiency  pending  the  fiist  leferenoe.  6  Ves.  458.  Bnt  not 
so  if  the  veieceoee  for  insnffiirifiicy  were  after  the  repevC  on  the 
fiist  iffeience.  Awl.  456.  Exception  may  be  taken  to  a  report 
of  impertinence  after  an  order  to  expunge,  if  taken  before  such 
Older  has  been  acted  upon.  1  Mer.  135.  General  exception, 
allowed  to  be  taken  to  the  Msster's  report  of  impertinenoe,  where 
the  particular  excepdons  could  not  be  ptepared  in  tiiae.  Ibid. 
All  references  of  answers  are  to  be  nwde  to  the  same  Master 
when  in  the  same  cause*  though  the  leference  are  for  diHeient 
purposes.  1  Swanst.  28.  As  to  leferring  answers  for  insiiffieienty^ 
see  Ch.  LYI.  As  to  uammatlons,  the  Master  having  reported 
an  examinatiom  impertinent  without  specifying  particufaffs,  it  was 
.  wferred  back  to  farm  to  review  and  state  in  what  particulars.  3 
Madd.  246.  And  gener^ly,  examnatians  (as  well  as  intenaogS' 
tories  and  depositions,  see  Ch.  XLI.)  may  be  referred  for  the 
same  causes  as  bills  uid  answere,  or  other  proceedings;  and  if 
an  emmutoHbii  be  referred  for  insuffidency,  care  should  be  taken 
on  puttine;  in  a  further  examination  to  awoid  repetition  of  sche- 
dules, and  to  add  nodiing  but  mw  matter  only ;  and  refer  to  the 
formm  schedules,  from  the  foot  of  which  the  mv  i|ialter  is  to  be 
carried  oh ;  otherwise  it  is  exposed  to  reference  for  impertinenee. 
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CHAPTER  LIV. 
Cff  Proceedings  in  the  Master* $  Office. 


CHAPTER 

LIV. 


Tbx  aplicitor's  introduction  to  the  Master's  Office  is,  a  copy  of 
tlie  decne  or  oider  under  which  the  particular  proceeding  to 
take  {>laoe  before  the  Master  on  a  reference  arises :  or  if  it  be  a 
decree  or  order,  comprising  more  than  the  immediate  subject  of 
reference,  then  a  copy  of  only  to  muelt  of  the  crdering  part  as  re- 
lates to  Uie  matter  in  hand :  which  copy  is  to  be  prmeded  by  an 
exact  copy  of  the  title  of  ike  cause :  though,  if  the  order  be  a  short 
QDei  ana  whoUy  relating  to  the  subject  of  reference  alone,  then  an 
tntire  copy  would  be  proper.    Bat  the  decree  or  order  must,  in 
all  cases,  have  been  first  duly  passed  and  entered.    The  copy  is 
made  by  the  solicitor,  thus :  the  title  of  the  cause  is  first  copied, 
veiba^,  in  the  inner  or  half  margin  of  brief  paper  bookways ; 
then,  in  the  common  or  outer  quarter  margin,  the  further  copying 
IS  begun  at  "  Whereupon,"  after  which  word  no  notice  is  ta- 
ken of  the  statement  of  the  hearing  of  the  parties,  but  ''  &c.'^ 
added,  in  substitution  of  such  statement ;  ana  then,  in  the  words 
of  the  decree  or  order,  "  It  is  ordered  /*  or,  "  This  Court  doth 
^et ;"  or,  **  His  Honour  doth  order;"  as  the  case  may  be,  to 
the  end  of  the  order,  verbatim.    Thus  is  done,  what  is  called 
"jjWn^  a  copy  of  the  ordering  part  of  the  decree  (or  order)  for  the 
Miuter ;  and  it  may  be  convenient,  on  many  occasions,  if,  in  the 
naigin  of  the  decree  or  order,  not  only  the  several  subjects  are 
mamnalfy  abstracted,  but  if,  opposite  the  word  "  Whereupon," 
(wbch  begins  the  order  of  the  Court,)  an  O  be  made,  or  some 
sach  mark,  to  point  it  out.    On  attending  at  the  Master's  Office 
to  leave  this  document,  and  procure  a  warrant,  the  Master's 
^^  wiU  examine  it  by  the  original  with  the  solicitor,  who  will 
bave  the  original  with  him  for  that  purpose.    Here  it  is  proper  to 
itttroduce  the  XLVIUth  of  the  New  Orders  of  Apnl,  1828,  New  Order, 
wtnch directs,  "that  where  any  decree  or  order  rererring  any 
natter  to  a  Master  is  not  brought  into  the  Master's  Office  within 
^  months  after  the  same  decree  or  order  is  pronounced,  there 
^y  party  to  the  cause,  or  any  other  party  interested  in  the  mat- 
*^  of  the  refieienoe,  shall  be  at  liberty  to  apply  to  the  Court  by 
^°|otion  or  petition,  as  he  may  be  advised,  for  the  purpose  of  expe- 
anting  the  prosecution  of  the  said  decree  or  order*"    Thb  needs 
00  comment. 

-^d  the  XLIXth  Order  requires,  "  thuA  erery  Master  shall  New  Order, 
^ter  in  a  book,  to  be  kept  by  him,  the  name  or  title  of  every 
^Qse  or  matter  referred  to  him,  and  tiie  time  when  the  decree  or 
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Older  is  brought  into  his  office,  and  the  date  and  descriptifni  of 
every  subseqoent  step  taken  before  him  in  the  same  cause  or 
matter,  and  the  attendance  or  non-attendance  of  the  several  par- 
ties on  each  of  sach  steps." 

And  the  Lth  Order  directs,  "  that  upon  the  bringing  in  of 
every  decree  or  order,  the  solicitor  bringing  in  the  same  shall  take 
out  a  warrant  appointing  a  time,  whiA  is  to  be  settled  by  the 
Master,  for  the  purpose  of  the  Master  taking  into  consideration 
the  matter  of  the  said  decree  or  order,  and  shall  serve  the  same 
upon  the  Cl«i|cs  in  Court  of  the  respective  parties,  or  their  solici- 
tors, in  caies  when  th^  shall  have  no  Clerks  in  Court." 

The  "  taktag  out  a  warrant,"  as  required  by  this  oider,  raoaas 
the  adcing  for  aad  reetlviag  one  from  the  Master's  cleric  ;  and  tiie 
time  tettUi  and  afpeinUd  by  the  Master,  (or  by  the  soUdtor  wlien 
he  mav  have  occasion  to  take  out  a  warrant  without  the  Maxtor's 
immeaiate  direction,  as  was  the  practice  uoiversatty  before  tht 
late  New  Ordeia,)  is  termed  the  ntum  of  the  warrant ;  aad  a 
warrant  is  not  aiually  mede  returnable  in  Itss  than  two  days  from 
the  date  of  it ;  but  possibly  more,  according  to  the  circumstanoes 
and  the  state  of  busmess  in  the  Master's  CMfice,  and  his  engage- 
Sients,  &c.  And  by  Order  LIX.,  (poU,)  ewerjjr  warrao/t  is  to  be 
peremptory ;  that  is,  that  the  party  may  proceed  on  it,  without 
taking  out  any  other,  in  case  the  opposite  party  do  not  obey  it ; 
for  ooJ^  dte  seoead  or  thinl  warrant  was  deemed  peremptory  be- 
fore this  Older. 

A  warrant  when  tinis  taken  out  is  to  be  underwiiuen,  that  is, 
at  the  foot  or  coraer  of  it,  the  occaaon  or  purpose  for  vi^hjch  it 
is  taken  out  muat  be  sboidy  stated ;  thas,  in  the  instanoe  of  the 
above  decree  or  order,  it  would  he  "  at  which  time,^'  (viz.  the 
day  and  hour  inserted  as  fixed  by  the  Master,)  "  the  Master 
will  take  iato  consideradioQ  the  matter  xi  this  decree,"  (or 
*'  order").  In  general,  there  are  some  papers  or  documents  left 
in  the  Master's  office  to  be  proceeded  wpon  under  the  decree  or 
order,  for  it  is  seldom  thought  proper  to  leave  the  order  until  «re- 
pafed  to  proceed,  for  4om^  which  some  document,  or  other,  mast 
be  necessary ;  at  least  so  it  was  until  the  recent  New  Orders  L., 
ante,  and  LI.,  poit,  which  seem  to  tpoint  out  a  pietimiiiesy  .at- 
tendance on  the  Master  befose  aa^  papers  aoa  left.  But  when 
papers  are  left,  the  opporite  par^  opust  tadce  copies ;  and  then  the 
warrant  must  be  underwnttea.  ''On  leaving,'^  or,  ^'4he 
plaintiff"  (or,  the  drfemdaiit^  as  1^  case  aoay  he)  ^  has  left," 
OEC.  &c.,  describing  the  doeameots.  Tliis  fponront  on  Uamng, 
as  it  is  •called,  is  nabioe  to  <lhe  adverse  •party  to  ;take  9LCom»  Se* 
vend  modes  of  underwnling  will  be  «Ben  ia  dbe  pwoeemngifit 
plaintiff  and  defendant,  Ch.  LXVIU.  and  LXIX.     . 

The  Hrving  of  warrants  isiofiected  by  making  a  oamcit  099  of 
the  warrant,  and  dehveiing  such  com  to  the  .opposite  pa^s 
Cleik  in  Court }  i.  e«  the  49rttiflg  derk  .or  agent  of  Ihe  CaeriL  io 
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Caut,  at  his  seat  mthe  Six  Clerks'  Offiec,  in  office  honrs,  umI   CHAPTER 

Jie  tnmsmits  it  to  the  solicitor.    To  expedite  copies,  especiallf        j^|y, 

where  there  is  occasion  in  suits  to  serve  numerau  warrants,  blau     ■■  ■  ■ 

forms  of  -warrants  are  very  generally  used  to  sare  copying;  and 

are  to  be  had  of  law  stationers.    In  nsing»  they  are  to  be  altered 

if  needful,  as  the  Master's  forms  an  not  all  precisely  alike.    All 

wamnts  should  be  terved  two  days  before  the  day  of  attendance, 

viz.  on  a  Monday  for  Wednesdey*  Wednesday  for  Fridav,  6ec. ; 

bat  a  wairant  for  a  Manday'ik  attendance  must  be  serred  on  the 

preceding  Friday,  not  Satniday.    When  a  wariant  is  served,  the 

deik  or  person  serving  it  should  make  a  memorandum  of  the 

aenrice  upon  the  ordinal  he  keeps  ;  for  there  may  be  occasion  for 

hits  being  tu)om  to  the  servioe  before  the  Master,  to  justify  the 

Master's  proceeding  esparu,  in  case  of  neglect  of  attendance  by 

the  advene  party  :  which  exparte  proceeding,  however,  as  above 

stated,  was  never,  until  the  present  New  Orders,  issued  without  a 

pfroKpiary  warrant  first  taken  oat  and  served,  viz.  the  second  or 

third  warrant.     But  see  Order  LIX.  as  to  peremptory  warrants, 

otfe,  and  pott,  in  the  next  page. 

The  List  Order  directs,  (following  up  the  preceding  one  above  New  Older. 

staled,)  that  at  the  time  so  appoint^  for  considering  the  matter 

of  the  said  decree  or  order,  Uie  Master  shall  proceed  to  regulate, 

as  fiu  as  may  be,  the  manner  of  its  execution  ;  as  for  example,  to 

stete  what  parties  are  entitled  to  attend  future  proceedings,  to 

<lnect  the  necesaary  advertisements,  and  to  point  out  which  of  the 

sevwal  proceedings  may  be  going  on  pari  pami,  and  as  to  what  Pari  passu. 

{wticalar  matters  or  iaterroeatories,  for  the  examination  of  parties, 

appear  to  be  necessary,  and  whe^r  the  matters  requiring  evi- 

oeooe  shall  be  proved  by  affidavit  or  by  examination  of  witnesses ; 

sad  ifl  the  latter  «ase,  if  necessary,  to  iseue  his  certificate  for  a 

cemminion ;  and  if  the  Master  shall  thiidL  it  expedieot  so  to  do, 

he  shall  fix  a  certain  time,  or  certain  tiroes,  within  which  the 

P^tfies  are  to  take  any  certain  proceeding,  or  proceedings,  before 

wm-'^    And  by  the  following  Order  <LII.)  it  is  ordered,  '*  (hat  Order  LII. 

upon  any  subsequent  attendance  before  him,  in  the  same  cause  or 

<mtler,1he  lifaster,  if  he  thinks  it  expedient  so  to  do,  shall  fix 

>  certiiB  tiaie,  or  certain  times,  within  which  the  parties  are  to 

^^  any  other  prooeeding,  or  proceedings,  before  him." 

In  case  of  the  solicitor  in  ne  cause  having  occaaion,  in  the  Ftirthei  wai- 

pvi^giess  of  his  proceedings  in  the  Mast^'s  Office,  to  take  out  rants. 

^'^nAnts  witbout  the  Master's  special  direction,  (supposing  him 

k>l>e  at  liberty,  under  the  New  Orders,  so  to  do,)  it  is  thea  to  be 

"BBottected,  that,  at  tiM  expiration  of  every  warrant,  he  is  entitled 

tet&ke  out  another,  which  he  will  do  if  he  is  bimscilf  prepared  to 

Ff^ceed,  and  if  the  other  parties  have  obtained,  or  have  had  stiffi- 

^aeat  time  to  have  obtained,  their  copies,  unless  he  chose  to  allow 

^^mi  mere  time,    in  these  cases,  such  subsequent  warrants  are 

^  ke  underwrittm  thus  :  *'  To  proceed  on,"  &c.,  (whatever  may  Underwri- 

ting. 
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CHAPTER  be  the  tabject  of  the  referenoe  describing  it,)  as  will  be  found  in 
U  V.  MHBe  initaiioeft,  niider  ihs  Proeudmgtfar  PUantiff,  and  Pneu&tp 
firDrf€ndmU,Ch.hXVUl.wadLS.lX.  But  by  Older  LIII.  it 
is  ordered,  "  that  where  some  or  one,  but  not  all,  the  parties  do 
attend  the  Matter  at  an  appointed  time,  whether  the  same  is 
find  by  the  Master  personally,  or  upon  a  warrant,  there  the 
Master  shall  be  at  lilwty  to  proceed,  exparu,  if  he  thinks  it  expe- 
dient, considering  the  nature  of  the  case,  so  to  do." 

And  by  Order  LIV.,  it  is  ordered,  *'  that  where  te  Master 
has  proceeded  nparU,  such  proceeding  shdl  not  in  any  manner 
be  renewed  in  tiie  Master's  Office,  unless  the  Master,  upon  a 
special  application  made  to  him  for  that  purpose  by  a  partf  who 
was  absent,  riiall  be  satisfied  thathe  was  not  guilty  of  wilnd  de- 
lay or  negligence,  and  then  only  upon  payment  of  all  costs  oc- 
casioned by  his  non*>attendance,  such  costs  to  be  certUied  by  the 
BCaster  at  the  time,  and  paid  by  the  perty  or  his  solicitor  befoe 
he  shall  be  permitted  to  proceed  on  the  warrant  to  review." 

But  (Ord.  LV.)  "  where  a  proceeding  fails,  by  reason  of  the 
non-attendance  of  any  party  or  parties,  and  the  Master  does  not 
think  it  expedient  to  proceed  exparte,  there  the  Master  shall  be 
at  liberty  to  certify  what  amount  of  costs,  if  any,  he  thinks  it 
reasonable  to  be  paid  to  tiie  party  or  parties  attending,  by  the 
absent  party  or  parties,  or  by  his  or  their  solicitor  or  sdlidtms,  or 
Cleik  or  Cleiks  m  Court  personally,  as  the  Master,  in  his  disere* 
tion,  shall  tiiink  fit ;  and  upon  motion  or  petition,  without  notice^ 
the  Court  will  make  order  ror  pvyment  of  such-costa  accordingly." 

"  Where  the  party  (Ord.  LVI.)  actually  prosecoting  a  deciee, 

or  order,  does  not  proceed  before  the  Master  with  due  diligence, 

there  the  Master  sludl  be  at  liberty,  upon  the  apptoition  of  any 

other  party  interested,  either  as  par^  to  the  suit,  or  as  one  who 

Party  coming  has  come  in  and  established  his  clami  before  the  Master,  under 

New  solicitor.  ^®  <lw^  or  order,  to  commit  to  him  the  proseeution  of  dbe  «id 

*  decree  or  order  ;  and  from  thenceforth,  neither  the  party  msking 

default,  nor  his  solicitor,  shall  be  at  liberty  to  attend  the  Master 

as  the  prosecutor  of  the  said  decree  or  order." 

The  Master,  b^  the  LVlIIth  Older,  is  to  "  be  at  libetty,  widi* 
out  order,  (that  is,  without  the  party's  application  as  formefly  to 
the  Court,  for  an  express  order,  enaMtn^  the  Master)  to  praeeed 
in  all  matters  de  di$  in  dtem,  at  his  discretion. 

And  (Ord.  LIX.)  *'  that  every  warrant  for  attendance  before 
Peranpiory  ^  Master  shall  be  considered  as  peremptory,  and  the  Master 
wanranta.  shall  be  at  liberty  to  continue  tiie  attendance  beyond  the  hoar, 
and  during  such  time  as  he  thinks  proper,  and  shall  be  em* 
powered  to  increase  the  fee  for  the  solicitor's  attendance,  in  fo- 
portion  to  the  time  actually  occupied ;  and  in  case  the  Msstti 
shall  not  be  attended  by  the  solicitor,  or  a  competent  peison  on 
behalf  of  the  solicitor  of  any  party,  the  Master  snail  in  such  ease 
disallow  the  usual  flee  for  the  soucitor's  attendance ;  taking  can 
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either  in  allowing  an  increased  fee,  or  disallowing  the  usual  fae,    CHAPTER 
to  maii  his  detwmination  in  his  attendance  book,  and  also  on        xiv. 

the  warrant  for  attendance."  — • 

And  by  Ord.  LXV.,  "all  affidavits  which  have  been  previ-  New  Order. 
OQsly  made  and  read  in  Court,  upon  any  proceeding  in  a  cause  AiBdavlts. 
or  matter,  may  be  used  before  the  Master."     And  dmsitions 
in  a  former  cause  between  the  same  parties,  if  ofieiea  in  evi-  onier 
dence  to  the  Master,  may  be  received  by  him  if  he  thinks  them  LXYI. 
erideoce.    3  Atk.  523.    And  by  Ord.  LXVI.  *'  where  upon  AAdtvits. 
enquiry  before   the  Master  affidavits  are   received,  there  no 
affidavit  in  reply  sludl  be  read  except  as  to  new  matter  which  may 
he  stated  in  the  affidavits  in  answer ;  nor  shall  any  further  affi« 
davits  be  read,  unless  specudly  required  by  the  Master."    And  LXVII. 
by  Ord.  LXVII.  *'  the  Master  snail  not  receive  further  evi-  Fnrtlier  evi- 
dOoe  as  to  any  matter  depending  before  him,  after  issuing  the  deooe. 
"n^nvA  on  preparing  his  report ;  but  that  he  riiall  not  issue  sncb 
wuiaat  wuhout  previously  requiring  the  parties  to  show  cause  LXYIII. 
why  soch  warmiit  should  not  issue."    And  by  Ord.  LXVIU.  lUviewof 
"  so  warrant  to  review  any  proceeding  in  the  Master's  Office  vroc»tamg. 
shall  be  allowed  to  be  taJken  out,  except  by  permission  of  the 
^^Mer,  upon  special  grounds  to  be  shown  to  him  for  that  pur- 
POK  \  and  the  costs  of  such  review,  when  allowed,  shall  m  in 
the  discretion  of  the  Master,,  and  shall  be  paid  by  and  to  such 
penoDs,  and  at  such  time  as  he  shall  diiect."    And  by  Ord.  LXIX. 
ulIX.  "  the  Master  shall  have  power  at  his  discretion   to  Viv&voce 
examine  any  vritnoo^tjittl  voce ;  and  in  such  case  thesubpcena  examination. 
^  the  attendance  of  the  witnesses  shall,  upon  a  note  from  the 
™^>  be  issued  from  the  Subpoena  Office ;  and  that  the  evi«  Evklence. 
deoce  upon  such  vivd  voce  exanunation  shall  be  taken  down  by 
uie  Master,  or  by  the  Master's  clerk  in  his  presence,  and  pre- 
yed in  the  Master's  Office,  in  order  that  the  same  may  be  used  LXXII. 
W  the  Court,  if  necessary."      And  by  Ord.  LXXII.  "  the  SSSiSS**' 
Master  shall  be  at  liberty  to  examine  any  creditor,  or  other  per- 
son coming  in  to  claim  before  him,  either  upon  written  interroga-  vi^i  voce. 
^^^  or  twd  voo$,  or  in  both  modes,  as  tne  nature  of  the  case 
^y  appear  to  him  to  require ;  the  evidence  upon  such  examina-  Evidence. 
^  h«ing  taken  down  at  the  time  by  the  Master,  or  by  the 
Master's  clerk  in  his  presence,  and  preserved,  in  order  that  the 
^»e  may  be  used  by  the  Court,  if  necessary."    And  by  Ord.  lxxvi. 
I'XXVI.  «  where  a  Master  is  directed  to  settle  a  conveyance.  Conveyances. 
<J^  to  tax  costs,  in  case  the  parties  difier  about  the  same,  there  Cotts. 
^  pftrty  claiming  the  costs,  or  entitled  to  prepare  the  convey* 
^'^t  Bull  bring  the  bill  of  costs,  or  the- draft  of  the  conveyance, 
utto  the  Master's  Office,  and  give  notice  of  his  havine  so  done 
^to  the  otlier  party ;  and  at  any  time  within  eight  days  after 
^^  notice,  such  other  party  shall  have  liberty  to  inspect  the 
*^^  without  fee,  and  may  take  a  copy  thereof  if  he  thinks  fit ; 
^  at  or  before  the  expiration  of  the  eight  days,  or  such  further 
^^°^uthe  Master  shall  in  his  discreUon  allow,  he"  shall  then 
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either  agree  to  pay  the  coetSy  or  adopt  the  coQveyance,  as  the 
case  SMiy  be,  oi  signify  his  intention  to  dispute  the  same ;  and 
in  case  he  dispute  Uie  same,  the  Master  shall  then  proceed  to  tax 
the  costs,  or  settfe  the  conveyaaoe,  according  to  tne  practice  of 
the  Couxt"  And  by  Ord.  LXXVII.  \*  Whenever  in  any  pro- 
ceeding before  a  Master,  the  same  solicitor  is  employed  for  two 
or  more  parties,  such  Master  ma^  at  his  discretion  reqaice  thai 
any  of  the  said  parties  shall  be  repiesented  beibre  him  09  a  dis- 
tinct solicitor,  and  may  refuse  to  proceed  until  such  par^  is  so 
represented." 

It  is  to  be  supposed  that  a  solicitor  will  make  a  point  of  at- 
tending his  own  warrants  duly ;  on  which  occasions,  should  the 
opposite  party  not  be  so  punctuad  as  might  be  wished^  the  practice 
is  to  wait  one  haif  (but  no  longer)  of  the  how  usually  assigned 
to  each  warrant,  for  the  business  to  be  transacted  under  it.  If  in 
that  hal(  hour  the  adverse  party  do  not  come,  another  warrant  may 
then  be  taken  out,  but  subject  (now)  to  the  Master's  proceeding 
^nder  ^e  (oiFegmng  orders.  (Liu.  &c.  p.  256.)  The  hour  is  fre- 
quently and  aeceuarily  sxceieded,  especially  in  material  or  heavy 
suits,  or  amicable  ones ;  and  two,  pr  even  three,  hours  allottad,  and 
additional  warnmts  taken  out  accordingly.  Business  is  thus  des- 
patched, when  the  Master's  engagements  and  other  circumstances 
admit  (tf  it ;  all  which  is  to  be  preconcerted  and  arranged  with 
the  Master's  clerk.  If  parties  engaged  on  a  warrant  matenally 
exceed  their  time,  a  party  umting  to  attend  the  Master  on  another 
warrant  should  look  into  the  Master's  ropm,  aud  intun^  the 
circumslaace ;  but  if  the  busineaa  on  which  the  first  party^  aie 
there  engaged  with  the  Master  is  expected  to  be  very  soou  com- 

51eted,  it  is  not  in  practice  considered  courteout  to  interrupt  it. 
ime,  however,  if  thus  lost,  is  usually  made  up  by  trenching  on 
the  iabsequent  hour,  and  so  on  till  the  Master  leaves  the  office. 
The  solicitor  must  be  careful,  that  all  his  attendances  are  marhd 
iq  the  Master's  book,  as  none  others  will  be  allowed  in  costs. 

Same  matters,  net  requiring  the  Master's  immediate  personal 
attention,  are  sometimes  transacted  before  the  Master  s  deik, 
which  is  often  conducive  to  the  despatch  of  business  in  forward- 
ing the  suit ;  what  these  matters  may  be,  will  appear  as  they  oc- 
cur in  practice;  such  as  going  through  documentaiy  evidence,  ^c. 
When  all  parties  are  before  the  Master,  they  support  their  respec- 
tive cases  as  the  matters  require,  and  frequently  with  the  assist- 
ance of  cauiuelt  which  is  sometimes  required  by  the  Master  him- 
self ;  otherwise,  thou|;h  one  party  employ  counsel,  the  other  may 
or  may  not  at  his  option,  if  ne  prefers  saving  the  expense,  and 
thinks  himself  alone  competent  to  sustain  his  client's  interests. 
The  usual/M  to  counsel  on  these  occasions  is,  two  guineas  ioi 
the  first  attendance,  and  a  guinea  for  every  subsequent  one.  On 
^l  occasions,  counsel  when  engaged  are  of  course  to  be  furnished 
with  every  lequisite  instruction  and  information,  and  to  have 
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tbnely  notice  given  them ;  and  on  the  warrants,  it  is  right  that   €BATT1B 
the  party  intending  to  retain  counsel  should  ttate  that  the  Master        ^iv. 
will  be  attended  l^  counsel.  

Aiier  hearing  all  sides,  and  the  necessaiy  discussions  are  Report, 
gone  through,  the  Master  will  consider  of,  and  with  greater  or 
less  de^iatai,  as  the  case  may  require  and  his  other  business 
mav  permit,  make  his  mport  thereon ;  which»  in  most  cases,  may 
peraaps  be  in  good  measure  anticipated,  or  an  idea  gatbeied  oi 
his  opinions  and  views,  from  the  course  the  business  has  takea, 
or  his  own  hints  or  intimations.     And  these  prognostieationa 
Vt,  not  seldom,  more  or  less  useful  to  the  party  concera«d. 
The  obtaining  of  the  report  naturally  devolves  upon  the  partv 
most  interestea  in  it,  (or  to  whom  it  is  expected  to  be  favoixrab]e,> 
and  who  will  therefore  he  most  sedulous  in  expediting  it  with  a 
view  to  ulterior  measures.  Briefly,  such  measures  may,  in  gene- 
lal  tenns,  be  stated  to  be  confirming  the  report,  (if  neediog  con- 
firmation,} and  then  proceeding  in  the  cause  or  going  to  the 
Court  thereon  for  further  directions,  as  the  case  may  require. 
As  to  the  mode  of  proceeding  to  obtain  and  effsctuate  the  Mas* 
tar's  general  repcMrt,  see  Reports,  Ch.  LV.    A  separate  report  is  Separate, 
frequently  desirad[)le  (before  the  general  report)  on  some  matfcer 
detached  from  the  main  purposes  of  the  suit.    This  could  not 
heretofore  be  procured  without  an  express  order  of  Court ;  but 
tow,  by  the  LXXth  of  the  New  Orders,  the  Master  is  authorised,  New  Order. 
*'in  all  matters  referred  to  him,  upon  the  application  of  any 
party  interested,  to  make  a  separate  report  oc  reports  from  time 
to  time  as  to  him  shall  seem  expedient ;  the  costs  of  such  sepa- 
rate reports  to  be  in  tlie  discretion  of  the  Court."    And  by  Ord.  New  Order. 
LXXI.  *'  that  where  a  Master  shall  makft  a  separate  report  of 
debts  or  legacies,  there  the  Master  shall  be  at  Hberty  to  make  I^ebts  ao:l 
sudi  oerti&ate  as  he  thinks  fit  with  respect  to  the  state  of  the  ^^^acies. 
assets ;  and  every  person  interested  shall  thereupon  be  at  liberty 
to  apply  to  the  Court  as  he  shall  be  advised.'* 

The  usual  mode  of  putting  the  Master  into  possession  of  the  States  of 
ehenmstances  of  any  matter  referred  to  him,  is  by  the  aates  rf  facts. 
facts,  the  nature  A  which  will  be  best  explained  by  turning  to 
the  examples  of  them  in  vol.  ii.,  and  preface. 

Where  matters  refeired  oriemate  in  interlocutory  motions  or  Bvideoce. 
petitions,  the  Master,  in  eviaence,  proceeds  on  affidavits,  not 
mterrogatories.  But  after  a  decree  ne  cannot  receive  affidavits 
in  evidence,  but  can  only  proceed  on  intenogatories,  (as  the  de- 
cree always  directs,)  wliere  any  party  wishes  to  prove  a  matter 
before  him ;  unless  by  consent  of  the  other  side. 

By  the  Order  LXXIII.  (April,  1828,)  if  "  any  party  wishei  New  Order, 
to  complain  of  any  matter  introduced  into  any  state  of  feusts,  a^* 
davit,  or  other  proceeding  before  the  Master,  on  the  |;round  that 
it  is  scandalous  or  impertinent,  or  that  any  examination  taken  in 
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tile  Master's  office  is  insufficient ;  be  shall  be  at  liberty,  without 
any  order  of  reference  by  the  Court,  to  take  out  a  warrant  for  the 
Master  to  examine  such  matter  ;  and  the  Master  shall  have  au- 
thority to  ezpun|e  any  such  matter  which  he  shall  find  to  be  scai»- 
dalous  or  impertinent." 

And  with  respect  to  the  production  of  books  and  papers,  &c.  it 
is  by  the  Order  LX.  directed,  **  that  where  by  any  decree  or  order 
of  the  Court,  books,  papers,  or  writings  are  directed  to  be  pro- 
duced before  the  Master,  for  the  purposes  of  such  decree  or  order. 
It  shall  be  in  the  discretion  of  the  Master  to  determine  what 
books,  pepeis,  or  writings  are  to  be  produced,  and  when  and. for 
how  long  they  are  to  be  left  in  his  office  ;  or  in  case  he  shall  not 
deem  it  necessary  that  such  books,  papers,  or  writings  should  be 
left  or  deposited  m  his  office,  then  he  may  give  directions  for  the 
inspection  thereof  by  the  parties  requiring  the  same,  at  such  time 
and  in  such  manner  as  he  shall  deemezpBdient."  In  connezioQ 
with  this,  see  Ch.  LVIII. 

And  in  passing  executorial  or  other  accounts,  it  is  b^  Order 
LXI.  directed,  "  that  all  parties  accounting  before  the  Masters 
shall  bring  in  thar  accounts  in  the  form  of  debtor  and  creditor, 
and  any  of  the  other  parties  who  shall  not  be  satisfied  with  the 
accounts  so  brought  in,  shall  be  at  liberty  to  examine  the  ac* 
counting  PArty  upon  interrogatories  as  the  Master  shall  direct  f* 
and  (Ord.  LXII.)  "  that  all  such  accounts,  when  passed  and 
settled  by  the  Master,  shall  be  entered  in  a  book  to  be  k^t  for 
that  purpose  in  the  Master's  Office,  as  is  now  the  practice  wiUi 
lespect  to  receivers'  accounts,  and  with  proper  indexes,  in  order 
to  be  referred  to,  as  occasion  may  require."    See  preface. 

And  with  respect  to  persons  who  are  not  parties  appearing  in 
anv  proceeding,  either  before  the  Court  or  before  the  Master,  it 
is  by  the  XLIvth  Order  directed,  **  that  service  upon  the  solicitor 
in  London,  by  whom  such  party  appears,  whether  such  solicitor 
act  as  principal  or  agent,  snail  be  deemed  good  service,  except 
in  matters  of  contempt  requiring  personal  service." 

In  all  suits  requiring  it,  the  Sf aster  is  at  liberty,  under  the  de- 
cree, to  examine  executors,  parties  in  the  cause,  upon  interroga- 
tories as  to  their  receipts  and  disbursements.  By  the  LXXIInd 
of  the  New  Orders  it  is  directed,  "  that  the  Master  shall  be  at 
liberty  to  examine  any  creditor  or  other  person  coming  in  to 
claim  before  him,  either  upon  written  interrogatories  or  mvd  voet, 
or  in  boA  modes,  as  the  nature  of  the  case  may  appear  to  him  to 
Ttquire ;  the  evidence  upon  such  examination  being  taken  down 
at  the  time  by  the  Master,  or  the  Master's  clerk  in  his  presence, 
and  preservea,  in  order  that  the  same  may  be  used  by  the  Court 
if  necessary."  And  now  also,  by  Order  LXI.  of  April,  1828, 
as  above  noticed,  a  plaintiff  is  at  liberty  to  examine  the  defend- 
ants by  interrogatones  upon  their  accounts,  when  brought  in,  as 
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accounting  paitjies.  >  Intevragataries  for  that  purpose,  or  for  the    OHAPTBR 
examination  of  parties  genendly  (but  not  witnesses)  in  a  cause,        jjy, 
are  settled  by  the. Master,  although  prepared  by  the  solicitor,  and  .-^_~^ 
sometimes  settled  by  counsel,  though  not  allowed  in  strict  costs.  Parties. 
And  in  the  examination  of  defendants,  executors,  an  interroga- 
tory has,  upon  the  suggestion  of  a  co-defendant,  been  ord^ed 
to  be    added   to   the  standing   interrogatories  of  the  Master's  Standing  in- 
0^ce«  (see  Chap.  LXVIII.)  to  ascertain  whether  the  defend-  terrogatories. 
ants,  the  executors,  were  indebted  to  the  testator  upon  any  and 
what  account.    13  Ves.  262.    The  Master  may  examine  parties  Parties, 
under  the  decree,  upon  different  sets  of  interrogatories,  as  often 
as  he  sees  occasion,  without  a  new  order,  which  is  necessary  in 
case  of  a  witness.    Dick.  149.    A  slip  in  the  original  interroga- 
tories may  be  amended  by  the  Master,  by  additional  interroga- 
tories, without  order.    3  Madd.  280.    A  party  who  has  been 
examined  in  chief  and  cross-examined,  cannot  be  examined  by 
the  Master  without  an  order ;  that  is,  not  of  course;  but  it  is  in 
the  discretion  of  the  Court  upon  special  application,  and  the  exa* 
mination  is  then  to  be  restncted  to  points  not  examined  to,  and 
the  Master  to  settle  the  interrogatories.    1  Bro.  C.  C.  388. 
Dick.  508.    And  a  Master  is  to  receive  interrogatories  from 
both  parties,  though  one  have  not  gone  into  proof  before.  3  Bro. 
C.  C.  190.    Under  contradictoiy  examinations  the  Master  may  Examtna- 
examine  the  parties  vivd  voce,  where  the  words  "  and  otherwise     ^ions  ofo4 
are  in  the  decree.    2  Cox,  196.    And  see  Ord.  LXXIl.  ante,  as  ^'^' 
to  the  examination  of  other  persons  vivd  voee.    Although  it  is  of  Defendant's 
course  for  one  defendant  to  examii^e  another  before  the  decree,  ^*J*l"*5}**"^ 
yet  special  ground  must  be  laid  for  such  examination  after  the    ^   ^  ^  ^^* 
decree.     16  V^es.  218.    If  a  party  to  be  examined  be  not  in  a  Incompe- 
competent  state  of.  mind  to  put  in  an  examination  himself,  the  ^^y. 
Court  will  appoint  some  peison  to  put  in  his  examination  for  him. 
Newl.  325.    It  is  undetermined  whether  after  examination  under  Farther  inter, 
a  decree  for  an  account,  the  Master  can  admit  further  interroga-  "'RST***  ^° 
tories  on  the  ground  of  a  mistake  in  the  suit.    3  Mad.  280.    A  *" '     ^' 
special  application  must  be  made  by  the  plaintiff  for  leave  to  ex- 
hibit new  interrogatories  before  the  Master.    1  Dick.  128.    But  New  interro- 
if  by  the  decree  the  parties  are  to  be  examined  upon  interroga-  iS&torie'* 
tories,  as  the  Master  shall  direct,  the  Master  may  then,  at  his  own 
discretion,  re-examine  the  defendajat  upon  new  intenogatories 
without  an  order.     1  Dick.  149.    Objections  to  interrogatories  Objections, 
which  were  settled  by  the  Master,  must  be  by  exceptions,  to  the  Exceptions. 
Master's  certificate  of  allowance,  not  by  petition.    6  Ves.  459. 
But  in.  the  Examiner's  Office  interrogatoiies  may  be  exhibited  for  Examiner's 
farther  examination*  without  order,  either  of  the  same  or  other  o^e. 
witnesses.    Pre.  Cha.  386.    A   creditor   proving  before  the  Creditor. 
Master  cannot  exhibit  interrogatories  to  the  plaintiff  to  discover 
a  balance.    2  Anst.  361.    On  a  defendant's  examinatioa  b^ng  Kocke  of 
reported  insufficient,  notice  is  necessaiy  on  a  motion  for  adding  new  interro-' 
new  interrogatories  for  his  further  examination.    3  Atk.61L        gatorics. 
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Interest,  oa  dthts  cftirying  inleiest  in  their  own  nature,  is 
conputed  by  the  Matter  to  uie  date  of  the  report ;  and  subse- 
qvent  to  the  date  of  his  leport,  if  oxdered  on  rarther  directions. 
2  Ves.  J.  162.  164.  In  oompating  interest  on  a  bond,  the 
Master  is  restricted  to  the  general  nde  of  not  going  beyond  the 
penalw,  eicept  in  veiy  special  cases.  6  Ves.  411.  The  osoal 
rate  of  intenst  in  this  Court  is  41.  per  cent.,  but  it  is  exceeded 
under  some  drcnmstances.  SimjU^  contract  creditors  have  no 
interest  allowed  (4  Ves.  816)  >  and  claims  for  interest  must  be 
founded  upon  contract,  agreement,  or  demand  of  debt.  1  Madd. 
611.  Interest  was  allowed  upon  a  written  agreement  to  pay  by 
instalments.  3  Ves.  133.  Also  on  a  written  instmnient  for 
money  payable  on  demand  or  day  certain.  5  Ves.  803.  Coop. 
29.  Besides  notes,  &c.  payable  on  a  day  uncertain,  and  not  on 
demand,  other  sim|^  contract  debts  not  carrying  interest  may  be 
considered  to  be,  a  loan  of  money  not  bearing  int^est  bj  any 
iiii^«  of' trade  or  other  circumstance ;  arrears  of  maintenance,  or 
of  rents  and  profits,  or  of  jointures  or  annuities,  and  rent  charges', 
unless  speciallv  secured.  Compound  interest  is  allowed  on  ac- 
counts  regularly  settled  from  time  to  time,  except  in  case  dT 
mortgages ;  always  on  merchants'  accounts ;  or  on  any  contract 
expressed  or  imphed.    3  Bro.  C.  C.  440. 

With  respect  to  anets,  they  are  either  real  or  personal,  and 
legal  or  equitable.  Legal  assets  are  such  as  constitute  the  fund 
for  payment  of  debts  according  to  legal  priority.  Equitable  assets 
are  such  as  can  beieached  only  by  the  aid  of  a  Court  of  Equity, 
and  are  divisible,  pari  pauu,  cunong  all  the  creditors,  1  Madd. 
566  ;  and  every  thing  may  be  considered  as  such,  which  the 
debtor  has  made  subject  to  his  debts  generally,  and  which,  widi- 
out  his  act,  would  not  have  been  so  subject.  Ibid. ;  and  Fonb. 
£q.  398.  In  the  hands  of  an  executor,  equitable  astets,  though, 
like  legal  assets,  applied  first  in  payment  of  debts,  and  then 
legacies,  dijfer  in  this, — that  all  creditors  take  proportionably, 
and  not  in  a  course  of  administration,  as  in  the  case  of  legal 
assets.  Ibid,  587.  Creditors  are  to  be  paid  in  preference  to 
legatees,  where  a  testator  lets  in  creditors  by  a  charge  upon  his 
estate  for  payment  of  debts  and  legacies.  12  Ves.  154.  The 
order  observed^  in  the  ordinary  administration  of  real  and  per- 
sonal assets  in  the  payment  of  specialty  debts,  is  :  first,  persondl 
estate,  not  specifically  bequeathed,  or  exempted,  except  copy- 
holds, which  .are  not  assets :  then  landj  expressly  devised,  for 
payment  of  debts  :  then,  descended  estates :  then,  lands  charged 
with  the  payment  of  debts.  1  Madd.  687.  Simple  contract 
debts  are  paid  in  the  same  course  of  administration,  only  that 
estates  descended  are  not  liable  to  them,  unless  testator  was,  at 
his  death,  a  trader  in  the  sense  intended  by  the  bankrupt  laws. 
Ibid,  588.  The  personal  estate  is  the  ^rst,  and  is  termed  the 
"  natural''  fund,  liable  to  debts  ;  nor  can  a  testator  exempt  it  as 
against  creditors..   Jbid,    Mortg^aigor  of  land  cevefianting  to  pay, 
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and  dying,  *tbe  mortgage  is  considered  as  a  general  debt,  and  the   CHAPTER 
personal  estate  applicable  lo  its  discharge.    2  P.  Wms.  665.    2        jjy, 

Atk.  455.    1  Ves.  252.    [So,  if  the  security  be  only  of  a  church  .,■ 

lease  expired,  where  there  was  the  usual  covenant  for  payment.]  Rents  and 
Where  sums  are  directed  to  be  raised  by  the  rents  and  ^jrofits  of  profiu. 
an  estate,  within  a  particular  time,  and  the  estate  would  not 
answer  the  charge,  the  Cotirt  has  diieisted  a  sale  or  a  mortgage. 
I  Madd.  600. 

"Manhallmg  of  assets  is  derived  from  the  general  principle  in  Marshalling. 
the  administration  of  assets,  that  a  creditor,  having  two  funds 
liable  to  his  debt,  shall  not,  by  his  option,  disappoint  another 
who  has  only  one,  but  the  latter  shall  stand  in  the  place  of  the 
former.  8  Ves.  888.  396.  9  Ves.  209.  Therefore,  creditors 
shall  not  be  allowed  to  exhaust  the  person^  estate  to  the  ruin  of 
families,  especially  where  legacies  are  given  to  children  for 
portions.  Ambl.  1-28.  The  rule  and  practice  of  marshalling  ApplicaUon 
assets  is  applied  in  favour  of  simple  contract  creditors,  and  lega-  of  rale, 
tees,  devisees  and  heirs,  and  a  few  other  cases  ;  but  not  in  favour 
of  next  of  kin.  The  Court  leans,  and  endeavours  to  bring  cre- 
ditors within  the  rule  as  to  the  marshalling  of  assets.  1  Madd. 
616.  In  a  bill  for  the  administration  of  assets,  the  Court,  at  any  Same. 
period  of  the  suit,  will  direct  the  assets  to  be  marshalled,  though 
the  bill  be  not  framed  with  that  view,  if  creditors  by  simple 
eontract  will  be  otherwise  deprived  of  their  debts  by  specialty 
creditors  going  against  their  fund.  The  Court  seeing,  for  the 
first'  time,  by  the  Master's  report,  that  a  specialty  creditor  was 
paid  out  of  the  personal  estate,  it  is  not  necessary  to  file  another 
bill  for  the  purpose  of  marshalling  the  assets.  12  Ves.  416.  A 
judgment  confessed  by  an  executor,  pending  a  suit  in  equity, 
will  not  be  allowed  in  an  account  of  assets.  1  Vem.  457.  Nor, 
strictly,  will  an  executor  be  allowed  any  voluntary  payments 
after  a  bill  filed.  But  this  rule  may  be  more  or  less  rigidly 
adhered  to  according  to  circumstances. 

Accounts  in  the  Master's  Office  are  sometimes  taken  with  Accounts, 
annnal  or  half-'yearly  rests;  especially  as  to  mortgagees  in  Rests, 
possession,  and  executors.  The  object  of  rests,  in  regard  to  Mortgagee, 
mortgagees  in  possession,  is,  that  by  deducting,  every  year,  the 
clear  sums  received,  after  all  payments  and  outgoings,  from  the 
interest,  and  then  going  on  with  such  yearly  balance  so  reduced, 
the  ultimate  amount  of  principal  and  interest  may  be  lessened  by 
the  annnal  excess  of  rent.  [The  same  general  object  is  applicable, 
of  course,  to  executorial  accounts.]  For  a  mortgagee  entering  into 
possession  of  the  estate,  and  by  his  own  act  rendering  himself  ac- 
countable for  wltat  he  receives,  in  discharge  of  his  principal  and 
interest,  annual  rests  will  be  directed.  Madd.  533.  But  it  is  not 
an  invariable  rule,  that  in  taking  such  accounts,  the  Master 
must  make  annual  rests.  2  Atk.  534.  Nor  is  Master  at  liberty 
so  to  do  without  direction  of  the  Court.  If  it  be  not  directed  by 
the  decree,  (I  Madd.  Rep.  13,)-  a  special  application  to  the 
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Court  muit  be  made  by  te  party  dearinp  to  have  the  acooonU 
10  taken.  A  mortgagee's  account  will  not  be  ordered  to  be  so 
takeo>  for  a  small  excess  of  interest,  2  Atk.  410 ;  nor  for  a 
broken  period,  but,  if  at  all,  for  the  whole  time  from  the  first 
taking  jwuetswn ;  nor  if  the  interest  was  then  in  arrear,  4  Mad. 
264.  Coop.  238.  19  Vesl  383.  And  on  this  subject  it  may 
be  added,  tnat  a  mortgagee  in  possession  is  not  obliged  to  lay 
out  more  money  than  to  keep  the  estate  in  necessary  repair,  nor 

r!t  to  leave  the  premises  in  as  good  condition  as  he  found  them. 
Mad.  533.  jout  neither  is  he  entitled  to  make  a  charge  as 
teoeiver,  if  he  peraonaUv  received  the  rents ;  but  actual  paymeios 
to  a  bailiff  or  receiver  lor  so  doing  will  be  allowed,  ifrsd,  534. 
And  all  just  payments  and  expendftures  are  allowed.  But  grass 
mismanagement  by  a  mortgagee  in  possession,  as  by  tuning 
out  or  lemsing  sufficient  tenants,  will  make  him  responsible,  as 
for  voiiful  defauU,  1  Vem.  45.  And  a  mortgagee  in  possession 
is  ever  to  account,  not  only  for  what  he  has  actually  received,  but 
for  what  he  wUght  have  received  without  his  wilful  default  or 
neglect,  which  appUes  to  want  of  due  care  and  pains  in  eHforcimg 
payments  where  practicable,  if  sought  to  be  evaded.  And  afi 
speculations  by  a  mortgagee  in  possession  are  at  his  own  risk. 

12  Ves.  493.  But  he  is  entitled  to  all  just  allowances,  and  to 
reimbursement  of  the  renewal  fines  of  a  leasehold  interest,  (2 
Vem.  84,)  and  eveiy  just  payment  in  cimnexion  therewith :  but, 
it  is  presumed,  he  is  not  tbtiged  to  renew,  especially  under  dis- 
advantageous circumstances.  Mortgagees'  claims  are  sometimes 
objected  to,  by  cbfectiont  carried  in,  in  the  Master's  OfiSoe,  see 
p.  270.     . 

With  respect  to  the  taking  of  the  accounts  of  executors  with 
rettt,  that  is  not  generallv  ■  done.  But  where  an  executor,  con- 
trary to  the  directions  of  a  will,  has  kept  money  in  his  hands 
without  accounting  for  legal  interest,  the  Master  was  directed, 
in  computing  interest,  to  make  half-yearly  rests.    1 1  Ves.  92. 

13  Ves.  407.  2  Mad.  135.  An  account  has  also  been  directed 
to  be  taken  with  aunual  rests,  in  a  case  wherein  a  purchase  vras 
set  aside  for  fraud,  and  the  purchaser's  occupation  rent  consider- 
ably exceeded  the  interest  of  the  purchase  money.  Jac.  Rep. 
1 96. 

Having  adverted  to  the  liability  of  mortgagees  in  possession, 
in  regard  of  their  accounts,  it  may  not  be  quite  foreign  to  add, 
respecting  mortgagees  more  generally,  that  a  mortgagee,  having 
also  a  bond,  cannot  tack  such  bond  against  other  specialty  credi* 
tors,  though  he  may  against  the  hirir,  who  therefore  cannot 
redeem  the  one  without  paying  the  other.  3  Bro.  C.  C.  162. 
And  bankers,  having  pledges  for  security  of  a  sum  of  money,  the 
depos  itor  being  also  mdebted  to  them  in  a  larger  sum,  cannot 
.  tack  the  latter  to  the  former  against  the  repesentative  of  the 
deceased  depositor,  who  is  therefore  entided  to  redeem  upon 
payment  of  the  first  only.    Ibid,  23.    If  a  second  mortgagee  file 
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« bill  against  the  mortgagor,  and  for  the  first  and  third  mort-  chapter 
gagees  to  pay  off  the  first,  and  the  estate  to  be  then  swld  and  his        i.xv. 
own  mortgage  paid,  and  the  third  satisfied  out  of  the  remainder ; 


if  the  third  mortgagee,  pending  the  suit,  buy  in  the  first  mort-  ?"*y*n8  in  of 
gage,  he  obtains  priority,  and  will  be  paid  his  whole  money  branceV 
before  the  second  mortgagee.    Ibid.  62, 

In  taking  executorial  accounts,  legatees,  when  numerous,  are  Embodyiag 
required  to  embody  their  claims,  in  one  charge,  or  at  least  in  as  clainu, 
few  as  may  be,  and  not  multiply  expense  by  carrying  in  separate 
claims,  where  they  constitute  one  class  of  persons  claiming  under 
the  same  securite  or  title.  Creditors  also,  especially  in  debts  of 
small  amount,  though  each  may  carry  in  his  claim  separately, 
(for  it  is  at  his  own  costs,)  yet  often  find  it  desirable  to  urate  their 
claims  into  one  (see  vol.  ii.)  to  save  expense. 
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CHAPTER  LV. 
Reports. 

A  Report  is  a  Master's  certificate  to  the  Court  (see  CeHificMet, 
Ch.  XXXVIII.)  ihow  the  &ct  or  zuatteis,  referred  to  him  by  the 
Court,  are,  or  do  upon  examination  appear  unto  him*  or  of  some* 
thing  which  is  his  duty  to  inform  the  Court  of.  Harr.  478. 
Reports  are  either  ^encmi  reports  or  separate  reports.  When  the 
Master  has  investigated  the  several  matters  referred  to  him  by 
the  decree,  he  proceeds  to  make  his  general  report  thereon  to  the 
Court.  But  it  is  frequently  inconvenient  to  some  of  the  parties 
to  wait  until  the  general  report  is  ready,  (which  is  often  unavoid- 
ably protracted,)  in  cases  where  the  Master's  report,  and  the 
Court's  directions,  are  wanted  upon  some  particularly  pressing 
matter  in  the  suit,  such  for  instance  as,  maintenance  for  infants, 
debts,  &c.  In  which  cases  the  Master  has  now,  by  the  New 
Orders,  LXX.  and  LXXI.  liberty  to  make  a  teparate  report  upon 
the  application  of  any  party,  without  the  necessi^  of  a  special 
application  to  the  Court  for  such  liberty  as  stated  m  Chap.  LIV. 
All  reports  made  by  a  Master  require  confirmation  by  the  Court 
where  any  further  order  or  decree  of  the  Court  is  to  be  founded 
on  them,  as  is  the  case  with  all,  except  those  more  strictly 
termed  certiorates  only.  And  all  reports  must,  like  those  certifi- 
cates, be  filed  in  the  Keport  Office  ;  until  that  is  done,  no  r^rt 
can  be  confirmed.  The  Master's  general  report  is  the  gTouod- 
work  of  the  final  decree  made  upon  hearing  the  cause  upon 
further  dircctioM  consequent  upon  such  report,  which  is  inteiMled 
to  communicate  to  the  Court  tne  result  of  the  enquiries  directed 
by  the  decree.  Before  the  genera/  report  therefore  is  proceeded 
in,  the  solicitors  for  every  party  substantially  interested  in  the 
cause,  should  be  well  sati&d  that  all  the  directions  of  the  decree 
have  been  carried  into  effect. 

[It  may  here  be  remarked,  that  although,  as  is  after  stated, 
a  general  report  must  be  first  confirmed  nisi,  when  objections 
have  been  carried  in,  yet  that  it  must  also  be  so  confirmed,  where 
objections  are  not  carried  in,  in  order  to  obtain  the  Registrar's 
certificate  of  no  cause  shown  ;  for  it  is  a  general  rule,  that  all 
reports,  which  may  be  objected  to,  must  be  confirmed.  And  all 
reports,  to  which  exceptions  may  be  taken,  must  be  confirmed 
nisi,  unless  the  parties  consent  to  absolute  confirmation  in  the 
first  instance.] 
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To  complete  such  Te{K)it&  (whether  aepente  or  generaLre-   CHAPTjbb 
ports)  as  require  confirmation,  (and  of  whkh  only  the  Master         lv. 
always  prepares  a  drvft,)  a  copy  of  the  draft  is  obtained,   as  .    . 

a  matter  of  course,  from  the  Master's  clerk,  with  as  much  ^wMt^"**' 
speed  as  may  be,  by  the  solicitor  most  concerned  therein,  or      ^ 
who  has  to  cany  it  into  effect,  whether  on  behalf  of  plaintiff 
or  defendant,  or  any  other  party.    When  thus  obtained,  he 
will  peruse  it,  and,  if  needful,  see  the  Master's  clerk  or  the 
Master  upon  it.  This  perusal  is  with  a  view  to  see  if  it  be  tsctp- 
ti0M6^;  if  it  be  so  deemed,. see  Gbjectiom,  p.  269,  pott^  also 
£icepti0M,  Ch.  LVI.  p.  275.  He  next  takes  out  a  warrant,  (see  Warnrnt 
Pneeedmea  in  the  Mtuter't  Office,  Ch.  LIV.)  which  he  under- 
writes,  "Uie  Master  has  prejped  the  draft  of  hisieport."    This 
wainnt  may  be  returnable  m  two  or  more  days,  according  to 
Qiaunstances,  and  is  to  be  regularly  jerved,  it  being  notice  to  the 
oppoaiie  party  to  take  a  copy  of  the  draft  of  the  report,  if  suffix  ^^P^* 
oently  interested  so  to  do ;  which,  if  there  be  only  one  defend-  One  defend- 
ant, it  must  be  singular  if  he  be  not ;  but,  in  case  of  Kvend  de-  ^^ 
fendaats,  (all  of  whom  must  be  served  with  the  warrant,)  it  is  S«v«nL 
then  probable  that  one,  jor  some,  only,  not  always  all,  may  take 
i  copy ;  but  the  rules  of  office  require  one  copy  at  least  to  be  Office  nlc. 
^>^,  otherwise  there  can  be  no  proceeding  (unless  otperte), 
At  a  proper  time  afttt  this,  you  take  out  the  succeeding  warrant.  Warrant  to 
or  warrants,  as  the  case  may  require,  to  tettle  the  draft  of  the  settle. 
Master's .  report.    These  warrants  are  also  to  be  served,  on  all 
necessary  parties  ;  generally  speaking,  all  the  defemfaiajts :  and 
^  are  now,  like  all  other  warrants,  (under  the  LXXth  Order, 
P*  '^6),  peremptory ;  so  that  the  courteoutnett  of  issuiag  several  Peremptory. 
^Ktml  warrants  seems  to  be  done  away,  and  that  the  Master 
"^^y  proceed  etfarte,  if  all  do  not  appear,  that  ought  to  appear, 
<^ii  the  jiriit  warrant.   See  Ch.  LIV.  p.  2^.  268.   When  aU  par-  Attending. 
^  afe  assembled  before  the  Master,  each  one  prefers  his  rea^ 
^^f  if  needful,  for  any  alteration  or  addition ;  which,  if  op» 
P^^  the  matter  is.  discussed  and  gona  through,  until  the  draft 
«  the  report  be  finally  settled,  and  sanctionM  by  the  Mastec. 
^Qother  warrant  is  then  to  be  taken  out,  returnable  in  four  Fonrdaywar- 
^uys  (thence  called  a  four  day  warrant),  not  to  be  attended  by  not  not 
the  other  parties,  though  it  most  be  served  on  them,  like  the  *««»««"«• 
^«f  warrants,    being  underwritten,   **  at  which   time    the 
^a&ter  will  sign  his  report.*'     But  though  this  warrant  be 
^  to  be  attended   for   the  purpose   of  getting  the    report 
fjp^>  yet  it  is  meant  as  notice  to  the  opposite  parties  to 
"ittgin  objections,  (p.  269,)  in  the  interim,  if  they  have  any.   Objections, 
gainst  the  report,  whereon  to  ground  future  exceptions ;  which  When  neces- 
^ections,  on  reports  requiring,  confimuttiou,  must  always  precede  '*'^* 
^'^iens.    Of  such  intended  exceptions,  poaaiblv,  some  party, 
^  we  settling  of  the  report,  being  dissatisfied  therewith,  ma^ 
'^ve  given  an  intimation..    If  the  report  be  net  objected  to,  it  Confirmation 
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ii  then  to  be  confirmed.    To  confirm  the  rqMnt,  (meanii^  here 
a  gtMral  report ;  for  leporate  reports,  though  under  a  £ciee, 
are  always  confirmed  on  f^etitum,  not  on  motion ;  as  are  also 
the  reports  on  matters  referred  under  jietitions,  as  stated  in 
Ch.   XXXVI.   p.    154,)   haviner  first  fiUd   it   in  the   Report 
Office,  by  leaving  it  there  with  me  Clerk,  whose  seat  fronts  the 
door,  leading  out  of  the  Register  Office,  and  who  will  inform 
you  in  what  time  your  office  copy  will  be  ready,  towards  which 
you  leave  some  deposit ;  you  then,  having  called  for,  and  ob- 
tained your  office-copy,  and  which,  if  particularly  desirable,  or 
necessary,  you  may  expedite,  by  paying  an  additional  small  ex- 
pense for  stationer's  extra  labour,  are  in  a  situation  to  move  to 
confirm  the  report  met ;  which  is  a  motion  of  course.  See  Matiom, 
for  the  mode  of  instructing  your  counsel,  by  a  motum-paiper  for 
this  purpose ;  and  see  Ordert,  for  drawing  up  the  order  thereon. 
Or  under  the  XXIst  Order  a  petition  at  the  Rolls  may  be  pre- 
sented for  confirming  the  report  nisi,  which  may  often  be  material 
when  the  Courts  are  not  sittine,  and  no  motion  can  be  made. 
Having  obtained  and  perfected  your  order  nisi,  yon  will  get  it 
served  on  the  Clerk  or  Clerks  in  Court ;  and  if  within  the  eight 
days,  limited  by  the  order  nisi,  no  cause  be  shown  against  confirm- 
ing the  report,  (which  cause  would  be  the  filing  of  excqitioHs, 
(see  p.  275,)  grounded  upon  objections,  and  of  which  ejoep- 
tions  you  would  procure  an  office  copy,)  you  will  obtain  from 
the  Clerk  of  the  Exceptions  in  the  Kegister  Office,   a  certi- 
ficate,  written  by  him  upon  your  order  nisi  to  t/iot  effect,  and 
which  certificate  should  be  dated  on  the  day  on  which  you  mo?e 
for  the  order  absolute.      You  will,  therefore,  leaue  your  order 
with  him  a  day  or  two  previously  for  that  purpose.     On  the 
day  of  moving,  you  again  instruct  your  counsel,  by  a  nutfton- 
paper,  accompanied  by  the  order  and  certificate  thereon,  to 
move  to  confirm  absolute  the  Master's  report,  which  is  an  order 
of  course,  and  will  be  drawn  up  in  the  usual  way,  by  leaving  with 
the  Registrar  the  order  nisi,  and  an  affidavit,  previously  sworn,  of 
the  service  thereof,  together  with  the  motion  paper,  signed  by 
counsel.    Any  party  in  the  cause  may  confirm  the  report  on  de- 
fault or  delay  of  the  party  who  ought  to  do  it.    A  report  may  be 
confirmed  absolutely  m  the  first  instance,  without  an  order  nisi, 
by  consent  of  all  parties  ;  which,  in  suits  strictly  amicable,  is  al- 
ways done ;  and  frequently,  in  other  suits  sufficiently  amicable 
to  admit  of  it.    This  consent  is  effected  by  the  other  parties,  than 
the  party  confirming,  giving  a  "  consent  brief"  to  their  counsel, 
with  a  half- guinea  fee  '*  to  consent  to  confirm  absolute  the  Mas- 
ter's report,''  which,  signed  by  the  counsel,  is  then  handed  to  the 
solicitor  acting,  who  gives  in  such  brief  or  briefs,  along  with  his 
own  papers,  to  the  Registrar,  or  left  at  the  Registrar's  seat.    In 
this  instance,  as  in  many  others,  such  consents  obviously  save 
much  time  and  expense,  as  well  as  trouble.     The  Master's  re- 
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port  being  thus  absolutely  confinned,  is  complete,  and  the  cause    CHAPTER 
ready  to  proceed   to  Further    DirectioTis,    Ch.  LX.    In  some         lv. 

cases  the  Court  has  permitted  a  legacy  to  be  paid  on  motion^  '- 

without  a  sejparate  report  of  funds,  the  application  being  consented  ^S><^y* 

to,  and  the  rands  in  Court  admitted  to  be  ample.    12  Ves.  459. 

The  Master  may,  at  his  discretion,  in  his  report  on  a  dexsree  for 

an  account,  state  special  matter,  without  any  direction  so  to  do.  Sp^i«l  mat- 

2  Atk.  621.    And  he  may  also,  on  a  party's  suggestion,  and  his  ^'' 

own  judgment  of  propriety,  state  any  matter  as  a  bare  fact,  for  ^■*^^* 

the  Court's  information,  and  to  give  an  opportunity  for  its  being 

brought  before  the  Court.    If  after  a  report  confirmed  nisi,  a 

party  obtain  leave  for  the  Master  to  review  it,  (which  is  very  Reviewing. 

rareiy  granted,)  he  must  pay  such  costs  as  the  Court  shall  think 

fit.    Han.  Cha.  482.    [See  Order  LI V.  p.  266]. 

The  Court  admitting  exceptions  to  a  report  whereby  money  is  Money  re- 
lepozted  due,  if  the  time  of  regularly  filing  those  exceptions  have  P*"^***  ^"** 
expired,  proceedings  on  the  report  shall  not  be  staid  without  se« 
cnrity  to  pay  the  money,  or  bringing  it  into  Court,  unless  the 
Court  expressly  order  otherwise.    Ibid, 

Objectimt, 

,  Obfectumi  in  writing  are  to  be  made  to  the  Master's  report,  if 
intended  to  be  ultimately  excepted  to ;  and  must  state,  article 
liy  article,  those  parts  of  Uie  report  which  are  intended  to  be  ex- 
cepted to ;  hut  they  are  necessary  only  to  such  reports  as  require 
confirmation ;  as  to  those  reports  (or  certificates  rather)  which  do 
not  require  confirmation,  they  may  be  excepted  to  without  pre- 
jous  objections.  The  objections  are  to  be  carried  in  before  the  Within  four 
Master  nreviously  to  the  expiration  of  the  four  day  warrant  for  ^^^** 
signing  his  report ;  though  in  peculiar  cases  the  Master  may  en- 
large  the  time  if  he  see  fit ;  for  which  purpose  a  warrant  must  be 
taken  out,  and  served,  (unless  the  opposite  party  consent  to  some 
prolongation  of  the  time,)  and  attended,  when  the  Master  will 
give  such  longer  time  than  the  four  days  for  bringing  in  objec- 
tions, as  he  deems  reasonable.    See  Form  afObfectumSf  vol.  ii. 

Objections,  where  required,  are  the  ground  of  exceptions  ;  and 
^hat  exceptions  are  to  reports  themselves,  objections  may  be 
considered  as  being  to  the  drafU  of  such  reports,  before  finally 
settled  by  the  Master.    Should  any  improper  delay  occur,  under  Delay. 
colour  of  time  to  bring  in  objections,  an  order  may  be  obtained, 
^Q  motion,  for  the  Master  to  sigpi  his  re^rt  forthwith.    Dick. 
103.    A  party  neglecting  to  bring  in  objections,  cannot  after-  Omitting  to 
^s  except  to  the  report,  Harr.  Cha.  479 ;  Wy.  Prac.  Reg.  ®'^^««** 
382 ;  unless  the  Court,  on  motion,  see  reason  to  be  dissatisfira 
^ith  the  report,  and  refer  it  to  the  Master  to  revtew  his  report, 
^th  liberty  to  take  objections  to  it.     1  Dick.  290.    1  Madd. 
^«  340,'  555.     But  not  after  report  confirmed,  and  conse- 
quential directions,  1  Swanst.  154 ;  though  errors  in  computation 
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OHAFTBR-  have  been  rectified.  Coop.  Ch.  194.  Objectioiis  need  not  be, 
bat  nsnally  are,  pvepLiea  by  coiuMel,  and  especially  when  at- 
tended hy  counsel,  m  oases  leqairing  it.  They  may  be  traas- 
eribed,  either  draftwise  oi^  briefwise,  fairly  and  conectly.  The 
objections  having  been  left  in  the  Master's  Office,  and  the  usual 
^rarrants  on  leaving,  and  to  proceed,  taken  oht,  and  served,  and 
attended,  are  discussed  before  the  Master,-  and  he  alters,  or  does 
not  alter,  the  draft  of  his  report,  as  he  may  see  fit ;  and  either 
party  ultimately  will  take  exceptions  to  the  report,  if  dissatisfied 
with  the  Master's  determination.  In  case  of  merence  of  title  in 
a  suit  for  specific  performance,  or  in  any  other  similar  case,  die 
abstract  of  title  being  left  with  the  Master,  objections  to  the  title 
may,  as  the  most  convenient  mode  of  proceeding,  be  carried  in 
by  the  party  impugning  the  title.  If  he  do  not  proceed,  the 
plaintiff  (if  the  vendor)  majr  take  out  warrants,  which,  not 
being  obeyed,  the  Master  will  proceed  exparte,  in  the  usual 
manner.  See  Proceedings  in  Master*i  Office,  Ch.  LIV.  The 
claims  of  mortgagees  are  sometimes  resisted  in  the  Master's 
Office  by  objections  carried  in.    See  vol.  ii. 
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,  CHAPTER  LVI.  chapter 

Exceptions,  ^^^' 

ExcspTioNS  are  allegations  in  writing,  suggesting  that  som^ 
pleading  or  proceeding  in  a  cause  is  insufficient,  mistaken,  or  ir- 
icgolar,  in  certain  points  therein. particularly  expressed.  Hind, 
2^.  They  are  of  two  kinds,  viz.  to  an  answer  for  insufficiency. 
Of  to  a  Master's  report. 

To  an  Afuwer, 

If  a  plaintiff  conceive  an  answer  to  be  insufficient  to  the 
cluuges  in  the  bill, .  he  m^y  take  exceptions  to  it,  stating  such 
puts  of  the  bill  as  he.cpnceives  are  not  answered.  But  if  the 
uswer  be  good  to  a  pomrnon  intent,  (that  is,  substantially  and  Ck>mmon 
plainly  answeribg  the  bill,  Uiough  some  merely  formal  exceptions  intent, 
orcanl  may  be  wendi)  the  plaintiff  must  reply,  and  not  insist 
vpon  the  iiisufficiettisy  of  the  answer :  but  this  must  be  intended 
et  things  tiansaeted-publicly,  wheMof  there  may  be  a  general 
e«ffi]ii2aiic«;  for  4>f  matters  resting  in  the  defendant's  own  know- 
Wage  only,  he  ought  to  answer  particularly  and  certainly.  Ibid, 
259. 

Exceptions  must  be  settled  and  signed,  and  are  therefore 
UMially  drawn,  on  instructions,  with  copies  of  the  bill  and  an- 
swer, by  ceunsel ;  e«gf  the  counsel  who  advised  them :  and  after 
being  airly  tnmscxilMd  on  paper,  either  draftways  or  bookways, 
ve  to  hifiied ;  whiob  is  Xsf  delivering  them  to  thie  writing  clerk  or  ' 
a^t  of  plaintiff's  Clerk  in  Court,  who  hands  them,  marked  by 
Inn  with  the  time  of  their  delivery,  to  the  defendant's  Clerk  in 
(Wt. 

By  Ord,  XV*  (N«w  Ord.  Ap.  1828),  it  is  ordered,  that  **  in  all  New  Order, 
cues,  whether  the  defendant  s  answer  be  filed  in  term  time  or  in 
vacatioQ,  ikt»  plaintiff  ahall  be  allowed  two  months  to.  deliver  ez- 
osptuHis  to  such  answer :  but  if  the  exceptions  be  not  delivered 
vithin  the  two  months,  the  answer  shall,  from  thenceforth  be 
deemed  sufficient,  and  the  plaintiff  shall  have  no  order  to  deliver 
Qxoeptioiis  nnfue  pro  hme."    And  by  Order  XIX«j  whenever  the  Nunc  pro 
two  mouths  "  wirald  expire  in  the  interval  between  the  last  seal  **>»«• 
after  Trinity  Teftn  and  the  first  seal  before  Michaelmas  Term,  or  ^^®* 
Iietween  the  last  aeal  after  Michadmas  Term,  and  the  first  seal 
before  Hilary  Term,  such  time  shall  extend  to  and  include  the 
day  of  the  generaJ  seal  th^i  next  ensuixig."    This  rule  is  also, 
extended  to  the  time  allowed  for  obtaining  ''  a  Master's  report 
Vfon  any  exceptions."    And  l^  the  Xllth  of  the  New  Orders  it  AbtDdoniag 
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CHAPTER  is  directed,  that  "  when  any  order  is  made  for  refeniog  an  an- 
LVI.  s^^i'  ^^  insufficiency,  the  oraer  shall  be  considered  as  abandoned, 
■  unless  the  party  obtaining  the  order  shall  procure  the  Master's  re- 
port within  a  fortnight  from  the  date  of  such  order,  or  unless  the 
Master  shall,  within  the  fortnight,  certify  that  a  fiiotfaer  time,  to 
be  stated  in  his  certificate,  is  necessary,  in  order  to  enable  him  to 
make  a  satisfactoiy  report ;  in  which  case  the  order  shall  be 
considered  as  abandoned,  if  the  report  be  not  obtained  within  the 
further  time  so  stated,  and  the  answer  shall  be  deemed  sufficient 
from  the  time  when  the  order  is  to  be  considered  as  abandoned." 
[It  may  just  be  noticed,  that  the  terms  rrferring  an  answer,  may 
mean,  perhaps,  most  strictly,  referring  it  for  scandal  or  imperti- 
nence ;  whilst  referring  exceptions,  and  referring  an  answer,  when 
on  account  of  its  insMciency,  means  one  and  the  same  thing,  and 
is  indifierently  used.j 

When  exceptions  are  filed,  the  defendant  has  eight  da^  (unless 
in  an  injunction  cause),  to  consider  and  make  his  election,  whe- 
ther he  will  submit  to  answer  them  or  not,  that  is,  to  put  in  a  better 
answer,  (and  that  must  be  on  payment  of  twen^  shillings  costs,) 
or  leave  the  plaintiff  to  refer  the  exceptions.    If  the  defendant  is 
advised,  and  does  submit,  to  put  in  a  better  answer  by  answer* 
ing  the  exceptions,  and  had  had  but  one  order  for  time  for  his 
first  answer,  he  is  then  entitled  to  two  oiders  for  time,  to  answer 
the  exceptions,  of  the  same  extent  as  thb  orders  on  the  original 
answer,  whether  in  a  town  or  country  cause ;  only,  the  second 
order  will  be  on  the  terms  of  entering  his  appearance  with  the  Re- 
gistrar under  Lord  Rosslyn*s  general  order  of  1794,  (Vide  Qi. 
XXIX .  p.  1 1 7 .)  But  if  he  had  obtained  three  orders  for  time,  (con- 
senting on  the  last  to  a  Seijeant  at  Arms),  and  afterwards  puts  in 
an  answer  which,  upon  exceptions,  is  reported  to  be  insufficient, 
or  admitted  by  himself  to  be  so,  by  his  submitting  to  put  in  a 
further  answer  ;  he  is  not  entitled  to  any  order  for  time  to  an- 
swer the  exceptions.    I  Dick.  285.    Newl.  127,  128.    If  the 
defendant  do  not  submit  to  answer  the  exceptions,  "  the  plaintiff 
may,  at  the  expiration  of  eight  days  after  the  exceptions  are  de- 
livered, but  not  before,  unless  in  injunction  causes,  refer  such 
answer  for  insufficiency ;  but  if  he  do  not  refer  the  same  within 
the  next  six  days,  he  shall  be  considered  as  having  abandoned 
the  exceptions ;  in  which  latter  case  such  answer  shall  be  thence- 
forth deemed  sufficient."    Ord.  V.  Ap.  1828.    And  byOid. 
VIII.  it  is  oidered ;  "  that  if  upon  a  reterence  of  exceptions,  the 
Master  shall  find  the  answer  insufficient,  he  shall  fix  the  time  to 
be  allowed  for  putting  in  a  further  answer,  and  shall  specify  the 
same  in  bis  report ;  from  the  date  whereof  such  time  snail  run ; 
and  it  shall  not  be  necessary  for  the  plaintiff  to  serve  a  subpoena 
for  the  defendant  to  make  a  better  answer :  and  any  defen<bint 
who  shall  not  put  in  a  further  answer  within  the  time  so  allowed. 
Order  VI.       shall  be  in  contempt,  and  be  dealt  with  accordingly."  And  by  Ord. 
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VI.  it  is  ordered  **  that  if  the  plaintiff  do  not,  within  a  fortnight 
after  a  defendant's  second  or  third  answer  is  filed,  refer  the  same  for 
insufficieocy  on  the  old  exceptions,  such  answer  shall  be  thence- 
forth deemed  sufficient."  And  (Order  VII.)  ';if  the  plaintiff 
do  refer  a  defendant's  second  or  third  answer  for  insufficiency  on 
the  old  exceptions,  then  the  particular  exception  or  exceptions,  to 
which  he  requires  a  further  answer,  shall  be  stated  in  the  order." 
By  Order  IX.,  it  is  ordered,  "  that  if  upon  a  reference  of  excep- 
tions the  answer  be  certified  sufficient,  it  shall  be  deemed  to  be 
so  from  the  date  of  the  Master's  report ;  and  if  the  defendant 
sabmit  to  answer  without  a  report  from  the  Master,  the  answer 
shall  be  deemed  insufficient  from  the  date  of  the  submission." 
And  by  Order  X.,  "  upon  a  third  answer  being  reported  insuffi- 
cient, the  defendant  shall  be  examined  upon  interrogatories  to  the 
points  reported  insufficient,  and  shall  stand  committed  until  such 
defendant  shall  have  perfectly  answered  such  interrogatories ; 
2nd  shall  pay,  in  addition  to  the  4/.  costs  heretofore  paid,  such 
Mier  costs  as  the  Court  shall  think  fit  to  award."  And  by 
Order  LXXIV.,  it  is  ordered,  ''  that  the  Master,  in  deciding  on 
the  siifficiency  or  insufficiency  of  any  answer  or  examination,  shall 
take  into  consideration  the  relevancy  or  materiality  of  the  state- 
ment or  question  referred  to." 

,  When  the  defendant  does  not  submit  to  answer,  and  the  excep« 
tions  therefore  are  to  be  proceeded  in,  the  plaintiff  will  procure, 
on  modon  or  petition,  which  is  of  course,  an  order^or  a  reference 
^  tAe  Master  to  look  into  the  plaintiff* s  bill  and  defendants  answer, 
wdtheplaintijfs  exceptions  taken  thereto,  to  certify  whether  the  de- 
fendant^s  answer  be  mifficieat  in  the  points  excepted  to  or  not.  The 
order  must  be  drawn  up,  passed,  entered,  and  served  upon  the 
defendant's  Clerk  in  Court,  and  the  reference  proceeded  in  a$ 
presently  sUted. 

^  two  or  more  defendants  put  in  separate  answers,  separate 
exceptions  to  each  answer  must  be  filed.  Dick.  609.  And 
where  one  of  two  defendants  put  in  an  insufficient  answer,  so  re- 
P^^'ted  by  the  Master,  and  afterwards  so  adjudged  by  the  Court 
on  exceptions  to  the  report ;  and  the  other  defendant  put  in  a 
Similar  answer,  the  insufficiency  of  the  latter  was  decided  upon 
without  a  reference.  1  Vem.  74.  .  If  two  defendants  put  in  a 
joint  answer,  which  is  excepted  to,  and  one  defendant  dies,  the 
^eptions  may  be  referred  as  to  the  survivor's  answer  only.  1 
^ick.  255.  A  defendant  may  put  in  a  second  answer,  pending 
exceptions  to  the  first.     1  Ves.  J.  87. 

l^  in  drawing  exceptions  to  an  answer,  there  be  any  mistake 
^r  omission,  no  new  exception  is  permitted  to  be  added..  IT 
Ves.  575.  But  where  the  plaintiff,  instructing;  counsel  to  draw 
^<iC!ptionB,  sent  him  the  wrong  draft  of  the  bill,  and  the  mistake 
^  not  discovered  in  time  to  be  rectified,  the  Court  gave  the 
plaintiff  leave  to  amend  the  exceptions,  paying  the  expenses*    IQ 
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Vet.  386.  Ezeeptions  are  geaerallj  waived  by  afterwards  mov- 
ing to  amend  the  bilL  A  motion  for  leave  to  amend,  without 
piejndioe  to  the  eneptions,  mnat  be  special ;  diongh  amendii^ 
Dy  merely  adding  a  defendant,  does  not  operate  to  waive  ezoep- 
tioos.  9  Ves.  816.  12  Yes.  468.  A  defendant  demnniBg  or 
pleading  to  any  part  of  the  diaooveiy  aoapfat  by  the  Inll,  and  an- 
swering alio,  eiceptiops  to  the  answer,  if  taken  bdRoie  the  plea 
or  demurrer  have  Deen  argued,  admit  die  demurrer  or  plea.  3 
P.  Wm.  326.  2  Atk.  390.  In  such  case,  the  plaintiff  has  been 
allowed  to  withdraw  his  exceptions  upon  payment  of  costs,  with- 
out preindice  to  his  filing  exceptions,  it  the  plea  or  demurrer 
should  be  allowed.  13  Ves.  85.  But  if  the  demniter  or  pin 
were  only  to  the  relief,  and  not  to  any  part  of  the  diseovery,  ex- 
ceptions may  then  be  filed  before  the  demurrer  or  plea  be  argued, 
without  the  effect  of  thereby  admitting  them.  3  P.  Wm.  327« 
Dick.  496.  602.  If  exceptions  to  answer  be  taken,  and  the  bill 
afterwards  amended,  and  plaintiff  proeeeding  upon  the  insuffi- 
ciency of  the  answers  to  the  original  and  amended  bill,  the  old 
exceptbqs  must  be  proceeded  upon  as  £ur  as  th^  c^pply  to  the 
original  bill ;  and  the  new  exceptions  must  be  proceeded  u]Mm 
as  to  the  new  matter  introduced  oy  the  amendments ;  but  which 
the  Master  may  consider  with  regard  to  such  parts  of  the  original 
bill  as  apply  to  them.  11  Ves.  670.  Exceptions  to  answer  are 
not  allowed  after  replication.  Wy.  Pm.  Reg.  202.  But  qu.  tf, 
in  special  circumstances,  replication  may  not  be  withdrawn,  and 
excgitions  received.    Harr.  197. 

The  Master,  on  a  ucond  reference  for  insufiidency ,  goes  thiengfa 
all  the  exceptions  as  on  ti first,    1  Yes.  and  Bea.  331. 

When  a  defendant,  instead  of  answering  exceptions,  insists 
upon  his  right,  and  that  he  is  not  bound  nor  ought  to  answer  them 
at  all,  the  Master  gener^y  reports  according  to  the  exceptions, 
not  taking  on  himself,  but  leafing  to  the  Court,  to  determine 
how  far  the  defendant  ought,  or  ought  not,  to  answer;  and 
when  it  comes  on  upon  the  exception,  the  Court  frequently  dis- 
penses with  the  defendant's  not  answering  the  exceptions,  where 
immaterial,  or  they  are  matters  of  tiUe.  Harr.  200.  If  after  an 
order  of  reference  obtained,  the  defendant  submits  to  answer,  it 
is  on  navBoent  of  30r.  costs.  And  by  Order  XXVIII.,  (April, 
1828,)  It  is  ordered,  "  that  where  a  plaintiff  obtains  a  decree 
with  costs,  there  tiie  costs  occasioned  to  the  plaintiff  by  the  in- 
sufficiency of  the  answer  of  any  defendant  shall  be  deemed  to  be 
5 art  of  the  plaintiff's  costs  in  ue  cause,  such  sum  or  sums  being 
educted  therefrom  as  were  paid  by  the  defendant,  according  to 


Proceeding. 


the  course  of  the  Court  upon  the  exceptions  to  the 
being  submitted  to,  or  allowed." 

The  defendant  not  submitting  to  answer,  and  plaintiff  here- 
upon obtaining  an  order  for  referring  Uie  exceptions,  in  confor- 
mity with  the  New  Orders  above  stated ;  and  the  refemoe  ac- 
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cordiogly  proceeding,  by  his  learing  the  order  in  the  Master's  Office,  CHAPTER 
and  taking  out  and  serving  the  necessaiy  warrants,  (see  Froceedings  •  y. 
m  the  Master's  Office,  Ch.  LIV.)  the  Master  may  be  attended  by 
counsel  or  not,  according  to  the  nature  of  the  case,  in  point  of  ex- 
pected diflSculty  or  decision,  &c.  For  the  Master's  use  there  must 
be  previously  left  with  the  clerk  a  copy  of  the  bill,  of  the  answer, 
and  of  the  exceptions,  all  separate,  and  briefways.  Counsel  also, 
if  employed,  must  be  furnished  wiA  a  suflScient  brief  of  the  plead- 
ings. The  fee,  as  in  other  similar  cases,  is  two  guineas  for  the  first, 
and  one  for  each  subsequent  attendance.  In  proceeding  before  the 
Master,  the  exceptionable  parts  of  the  answer,  corresponding  with 
each  exception,  and  the  exception  itself,  are  read  by  the  defendant's 
solicitor  (or  counsel)  from  plaintiff's  office  copy  of  the  answer,  as 
they  occur ;  each  exception  is  argued  on  both  sides,  and  the  Master 
oetennines,  by  allowing  or  disallowing  the  exceptions,  as  the  ground 
of  his  future  report.  The  report  is  obtained,  as  soon  as  may  be,  and 
as  circumstances  may  rec|uire,  by  the  party  in  whose  favour  it  is,  or 
who  feels  most  interest  in  expedition.  It  is,  like  all  similar  inter* 
locutonr  reports,  in  the  nature  of  a  certificate  only,  no  draft  being 
made  for  the  parties'  consideration,  and  requiring  no  confirmation 
Mfore  acted  upon ;  but,  as  soon  as  obtained,  is  to  be  filed  in  the 
Report  Office,  and  an  office  copy  taken. 

To  Reports, 
By  the  terms  of  the  New  Order  VIII.,  ante,  p.  72,  and  the  three  Excepting  to 
following  Orders,  it  should  seem  that  the  report  therein  mentioned  oSeri  VIII 
IS  not,  as  heretofore,  liable  to  be  excepted  to,  but  final ;  and  that  ix.*x. 
exceptions  to  Master's  reports  of  pleadings,  (viz.  bills,  or  answers,) 
on  references  for  scandal,  impertinence,  and  insufficiency,  would  be 
^  longer  allowed  in  practice,  and  the  practice  on  exceptions  to  re- 
ports, therefore,  confined  to  those  which  might  be  taken  to  the  Mas* 
^*  general,  or  perhaps  also  some  special  reports ;  were  it  not  that 
^e  operation  of  those  orders  will  be  relieved  against,  on  either 
P^  8  special  application  to  the  Court,  upon  filing  exceptions  to 
*he  Master's  report  of  scandal,  fitc,  and  setting  them  down  for  ar- 
gument, according  to  the  old  practice ;  which,  therefore,  not  being 
abrogated,  is  now  to  be  explained.    It  may  therefore  be  observed, 
«»at  with  respect  to  the  first  class  of  reports,  (or  certificates  in  the 
^J^'©  of  reports,)  viz.  on  references  for  scandal  or  impertinence, 
•DQ  which  are  always  necessarily  before  )iearing,  they  are  to  be  ex- 
^Pted  to  (when  excepted  to)  without  previous  abjeetions  carried  in 
hetoie  the  Master ;  but  to  all  reports,  properly  so  called,  after  kear^ 
'"^>  exceptions  must  always  be  preceded  by  objections,  for  which 
Jje  Ch.  LV.,  p.  269.    The  party  then,  who  is  dissatisfied  with  the 
^Mter's  report  of  a  bill  or  answer  being  impertinent  or  scandalous,  ^^^  cxcep- 
***■  not  so,  or  of  an  answer  being  insufficient,  or  sufficient,  will  im- 
'^i^tely  procure  exoeptions  to  be  drawn;  or  (if  not  drawn  by  him, 
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dioold  the  ioUeitar  choose  to  draw  them)  perused,  settled, 'and 
signed  by  counsel,  which  are  to  be  fairly  transcribed  upon  paper  or 
parchment,  (paper  usually,)  and  then  filed  with,  by  being  deliyered 
to,  the  Entenug  Stationer,  at  his  seat  in  the  Register  Office,' with'a 
deposit  of  10/.,  from  whom  a  certificate  of  such  deposit  is  received, 
and  which  deposit  the  Court  will  order  the  disposal  of,  with  or  with- 
out coats  beyond  it,  when  the  exceptions  have  been  heard  and  deter- 
mined  upon  in  favour  of  either  p&rty.  After  the  report  has  bedh 
thus  filea,  and  the  deposit  made,  an  order  from  the  Lord  Chancellor 
is  to  be  obtained,  on  petition,  for  setting  the  exceptions  down  to  be 
argued  ;  the  mode  of  conducting  which  petition,  and  the  order  upon 
it,  is  the  same  as  in  the  case  of  exceptions  to  a  general  report,  as 
detailed  a  few  lines  forward,  and  which  $ee.  But  in  case  of  delay 
in  the  exceptant  party,  in  thus  Ktting  down  these  exceptions,  the 
other  side  may  do  it,  and  bring  them  on  to  be  argued ;  as  otherwise, 
where  exceptions  are  talcen  merely  for  delay,  it  is  obvious  the  cauft 
may  be  impeded  to  an  indefinite  extent.  Both  sides,  after  service 
of  the  order  for  setting  down  the  exceptions,  as  explained  under 
exceptions  to  the  genera/  report,  (which  see,)  may  prepare  briefs 
for  counsel,  as  there  also  describea,  where  the  same  mode  of  pro- 
ceeding, in  preparing  for,  and  conducting  the  hearing  of  exceptions 
to  a  general  report,  is  applicable  to  these  exceptions.  It  remains 
therefore  only  to  add,  that  after  these  exceptions  have  been  heard, 
and,  either  partly  or  wholly,  overruled  or  allowed  by  the  Court,  the 
subsequent  proceedings  will  follow  as  described,*  ante, '  in  relation 
to  exceptions  to  the  Master's  report  on  the  reference  of  bills,  Ch. 
UII.,  p.  250. 

And  as  to  the  exceptions  to  a  Master's  general  report,  and  to 
such  separate  reports  as  may  be  excepted  to,  (for  some  separate  re* 
ports,  as  for  guardian,  or  maintenance,  or  on  petitions  respecting 
infant  trustees  or  mortgagees  under  the  stat.  7  Ann.,  cannot  be  ex- 
cepted to  in  the  usual  form  ;  but  exceptions  to  such  reports  must  be 
preferred  by  petition,  praying  that  the  Master  may  review  hb  report; 
and  see  p.  398  ;)  it  is  now  to  be  observed  that,  as  to  a  genera/  re- 
port, the  Master  having  made  his  general  report  upon  all  matters  it* 
ferred  to  him  by  the  decree  or  decretal  order,  and  the  previous  ttjet' 
tions  having  been  carried  in  (Ch.  LV.  p.  269)  and  disposed  of,  and 
•the  report  not  being,  in  consequence,  settled  to  the  satifaction  of  all 
parties ;  the  way  is  therefore  open  to  the  dissatisfied  party  to  except 
to  the  report,  on  the  ground  of  those  objections,  or  such  of  them  as  were 
not  removed  by  any  corresponding  alteration  of  the  draft  of  the  report 
by  the  Master.  For  this  purpose  instructions  are  laid  before  counsel 
to  prepare  the  exceptions,  which  are  to  be  transcribed,  and  filed,  by 
being  left  with  the  Clerk  of  the  Exceptions,  or' Entering  Stationer,  at 
his  seat  in  the  Register  Office,  with  whom  a  deposit  of  10/.  is  there- 
with made,  and  from  whom  a  certificate  of  such  deposit  is  received, 
juid  which  deposit  is  to  be  afterwards  dealt  with* as  just  above  stated. 
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And  as  tbe  party  taking  the  general  report  will  most  probably,    CUAPTEE 
without  loss  of  time,  obtain  the  requisite  order  nid  for  coi^rming        lvi. 
it;  which  order  is,  Uiat  it  shall  be  confirmed  unUa  cause  be  thown  • 

to  the  contrary  within  eight  days  (see  Ch.  LV.  p.  268) ;  therefore 
the  party  exceptant  should  be  sufficiently  expeditious  in  filing, 
and  obtaining  an  order  for  Htting  down  his  exceptions  for  hearing.  Setting  down, 
and  even  terve  the  order  on  the  opposite  party  (which  is  thowing 
cause) ;  for  unless  both  filed  and  set  doum,  and  the  order  served^ 
within  those  eight  days,  the  report  may  be  confirmed  absolute, 
and  the  opportunity  of  excepting  lost.  Therefore  as  soon  as  the 
exceptions  are  filed,  a  petition  for  an  order  (as  is  referred  to  just 
above,  in  respect  of  exceptions  to  report  of  scandal,  &c.)  to  set 
down  the  exceptions  to  be  heard,  is  to  be  presented  to  the  Lord 
Chancellor,  by  being  left,  with  the  certificate  of  the  deposit,  in 
his  Secretary's  Office ;  on  which  is  paid  lOst :  and  either  at 
the  same  time,  or  a  few  days  previous  to  the  hearing  of  the  ex* 
ceptions,  are  to  be  left  with  the  Secretary  or  the  Lord  Chancellor's 
eentleman,  a  copy  of  the  Master's  report,  and  of  the  exceptions, 
Mv  the  Chancellor ;  on  leaving  which  papers,  a  fee  of  5s.  is 
paid. 

Receiving  the  petition  answered  a  day  or  two  after  leaving  it^ 
it  is  to  be  left  witn  the  Lord  Chancellor  s  Registrar,  or  rather  his 
cleilc,  at  his  desk  in  the  Register  Office,  to  have  the  order  for 
fitting  down  the  exceptions  £awn  up ;  which  is  to  be  called  for 
in  a  day  or  two,  and  if  correct,  the  Registrar's  clerk  will  pass  it 
(see  Orders,  Ch.  XXXVII.  p.  157) ;  and  a  copy  being  then 
made  by  the  solicitor,  and  enUred  at  the  same  place  and  time, 
and  Is.  paid  for  siting  down  the  exceptions  witn  the  Registrar> 
it  is  perfected  and  must  then  be  served  (like  other  serviceable  com- 
mon orders)  on  every  necessary  party,  by  delivering  a  true  copy 
t^ieof  to  the  adverse  Clerk  or  Clerks  in  Court,  or  rather  their 
writing  clerks  or  agents,  at  their  seats  in  the  Six  Clerks'  Office, 
showing,  at  the  time  of  service,  the  original  order  passed  and 
catered,  as  in  all  other  cases.    The  time  for  setting  down  the 
exception  is  generally  within  four  days  from  the  date  of  the 
order ;  the  order  itself  enjoining  the  party  so  to  do,  and  to  give 
notice  (by  service  as  abcAre)  forthwith,  or  the  order  to  be  of  no 
e^t,  Hmd.  271,  272;  and  the  setting -down  the  exceptions 
within  the  four  days  must  be  complied  with,  and  the  order  served; 
as  the  fiUng  only  of  the  exceptions  would  not  prevent  the  Regis- 
trar certifying  no  cause  shown,  and  then  the  report  may  be  con- 
finned  absolute;  (to  the  great  annoyance,  if  not  damage,  of  the 
^ueptant  party,)  and  subtBtpumt  exceptions  would  be  taken  off 
the  file.    Coop.  271. 

Here  it  may  be  noticed  (before  speaking  of  the  heaarmg  of  the  Transferring 
^XQoptions  in  Court)  that  as  exceptions  and  other  matters,  though  of  the  hearing. 
Qommally  set  down  for  hearing  before  the  Lord  Chancellor,  are, 
in  fact,  and  of  course,  put  into  the  papers  for  hairing  before  tb« 
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Brieft. 


New  Older* 


CMtl. 


RceeptioDA 
and  ftirther 
direction*. 


Not  appear- 
ing. 


Vice  Chmgtikr;  teAfcie  if  way  party  is  piotieiilarlT  4«nidas'of 
Umv  aaraptioiit  being  betid  before  the  CbsBcdl«r  himielf, 
oonoiel  'tamt  be  imtrocted  by  &  biief  er  motioa  paper  (with  a 
half-gmnea  er  ffoinea  fee,  acceidiiig  as  a  senior  or  junior  Ceiinsd 
makes- tbe  applioation)  to  apply  to  the  Lord  Chancellor,  that  the 
ecoeptiMis  may  be  heard  berave  km ;  which  bang  granted,  and 
the  iMlioii  paper,  signed  by  oovnsel,  delitefed-  at  the  Registrar's 
seat,  he  wiU  translMr  it  SBoeoidingly Ir^mlhe  Vice  Chenoellor's 
to^the  ChattoiUor'a  I*pv*  ^*^  ^^^"^  remaik  applies  to  other 
ttatteia  which  parties  may  be  desiroos  of  baring  heard  before 
the  Lttd  ChajicaUer. 

The  eaoqpdons  beine  in  the  paper,  and  coming  on  to  be  heard, 
(^pvlneh  should  be  netched  for,  tnr  constantly  eramining  the  Be- 
gistrar's  book  in  the  Register  Omce,)  and  both  sides  having  pre- 
^Aouily  prepared  and  denvered  tbtar  biiefs  to  counsel,  viz.  a  brief 
of  the  pleadings,  ooMtsthlg  of  the  bill,  answer,  exceptions,  and 
Muter^s  report,  widi  such  observations  on  the  case  as  may  be 
thought  necessary,  and  the  soUdten  ftimishing  themselves  witii 
all  original  and  od»r.  documents  that  may  be  called  for,  and  the 
party  excepting  having  left  the  papers  with  the  Lord  Chancellor's 
genUeman  as  above  noticed,  the  matter  is  in  the  usual  way  aigoed 
on  both  sides  before  die  OtMurt,  and  the  Court  decides  as  it  sees 
fit.  The  disposal  oi  the  10/.  deposit,  and  any  further  costs, 
are  in  the  Coart's  discretion,  concerning  which  tbe  New  Order 
^XLI.)  directs  the  deposit  '*  to  be  paid  to  the  adverse  party,  if 
Uie  exceptions  are  overruled ;  iti  which  case  the  exceptant  shall 
also  pay  the  further  taxed  costs  occasioned  by  such  exceptions, 
unless  the  Court  shall  otherwise  order ;  but  in  case  the  exceptant 
shall  in  part  suceeed,  the  deposit  shall  be  dealt  with  and  costs 
shall  be  j^idd  as  the  Coart  shaU  direct."  It  is  to  be  recollected, 
that  the  tbregoing  proceedings  apply  to  exertions  to  repwt  of 
scandal,  6cc.  as  ^well  aft  to  the  senerel  repoit ;  but  the  following, 
to  the  latter  only.  As  to  which,  if,  as  is  sometimes  thoii^t  ex- 
pedient, the  ^ause  is,  on  petition -for  diat  purpose,  (vide  vol.  ii) 
set  down  for  further  directions  along  with  Ae  exceptions  on  the 
petition  of  either  party,  then,  if  the  latter  be  overruled,  the  far- 
ther directions  are  given  imme^telv ;  and  thus  mudi  time  is 
aaved.  For  which  reason,  both  siaes  frequently  agree  in  that 
Odurse. 

Should  the  exceptingr  party  not  appmr  on  the  hearing,  the  ex- 
eeptioas  vrill  be  ovemiled  efeouamy  with  costs  beyond  the  deposit, 
if  the  opposite  side  produce  an  office  copr  of  an  affidavit  filed  by 
them  of  having  been  served  with  the  cnaer  for  setting  down  the 
exceptions.  Aiid  there  may  he  cases  wherein  it  would  be  veiy 
weU  advised  to  be  furnished  with  that  affidavit.  For  sometimes 
a  party,  for  delay,  virill  set  down  exeejpftions  and  will  not  appear 
at  the  hearing ;  isA  then  the  affidavit  just  mentioned  will  also 
be  wanted  to  preduoe  to  the  Registtar,  before  the  order  will  be 
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delivered  oat  to  bim  vrith  the  depoA,    '6  ndther  side  appear  on    CHAPTER 
the  exceptions  being  called  on,  they  will  be  struck  out  of  the        lvi. 

peper,  and  the  party  excepting  may  apply  for  his  deposit.    Hind.  

277. 

If  any  of  the  excepdens  are  allowed,  it  will*  b^  the  order,  be 
referred  to  Uie  Master  to  review  his  report.  On  this  order,  when  Reviewing 
drawn  up  and  served,  and  left  with  die  Master,  as  in  other  cases,  ^^^  report, 
(see  Proeeedmgt  in  the  Matter's  Office,  ante,  p.  253),  the  usual 
proceedings  on  warrants  must  be  had ;  and  when,  after  being 
again  attended,  and  settling  the  report,  as  in  the  fbrst  instance, 
me  Master  at  length  agns  it,  the  same  steps  succeed,  as  on  the 
original  report,  for  its  confirmation,  or  bdng  excepted  to,  and  for 
setting  down  Uie  exceptions,  as  above  described. 
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ParticaUr. 


CHAPTER  LVII. 
Sales  before  the  Master. 

Whsrb  the  whole  or  some  part  of  the  property  comprised  la  a 
suit  consists  of  tmI  estate,  [by  which  is  presumed  to  be  meant 
copyhold,  and  leasehold,  as  well  as  freehold  lands,  &c.  especially 
where  intermixed],  it  is  seldom  perhaps  that  a  sale  of  a  larger  or 
smaller  portion,  if  not  of  the  whole  of  it,  is  not  wanted,  for  the 
payment  of  debts,  or  le^cies,  or  costs,  in  which  cases  such  sale 
forms  part  of  the  directions  of  the  decree.    The  Master  is  the 
acknowledged  officer  of  the  Court  for  this  purpose,  and  his  judg- 
ment will  be  required  to  concur,  at  least,  with  the  solicitor's,  as 
to  the  exact  time  when  this  proceeding  should  be  resorted  to,  and 
also  as  to  other  considerations  connected  with  it :  but  (under  his 
superintendence  and  authority)  the  requisite  measures  for  effect- 
ing it  are  necessarily  conducted  by  the  solicitor  in  the  cause,  as 
being,  from  his  conversancy  with  the  local  and  other  descriptions 
of  the  property,  as  well  as  with  the  testator's  title  to  it,  best 
capable  of  taking  every  necessary  step.    From  the  title  deeds  in 
the  Master's  Office,  or  elsewhere ;  from  maps,  surveys,  and  all 
other  documents  to  which  the  solicitor  has  access ;  he  will,  there- 
fore, Jint,  prepare  a  "  particular**  of  the  estates  to  be  sold.    In 
doing  which,  if  the  property  be  of  a  nature  to  require  it,  or  be 
very  considerable,  it  iQight  be  prudent,  both  for  the  solicitor's 
justification,  and  the  cHent's  interests,  to  resort  to  the  assistance 
of  a  respectable  surveyor,  who  must  be  supposed,  especially  if 
resident  m  or  acquainted  with  the  country  and  neighbourhood  of 
the  property,  capable  of  advising  as  to  the  best  mode  of  selling, 
whether  altogether  or  in  a  few  or  man^  lots ;  and  if  the  latter,  in 
dividing  and  allotting  the  premises  with  that  view.    The  princi- 
ples and  habits  of  the  Court  on  these  occasions  require  an  entire 
abstinence,  in  the  "  particular"  from  any  description  enhancing, 
unduly,  the  value,  or  to  mislead  a  purchaser ;  both  which  must, 
by  the  possibility  of  litigation,  tend  to  create  expense  to  the 
estate ;  and  especially  an  excessive  statement  of  its  annual  or 
other  value  must  be  avoided.    Accuracy,  therefore,  and  no  more 
than  such  statements  of  the  qualities  or  incidents  of  the  property, 
as  are  adapted  to  give  a  just  idea  of  it,  are  sanctioned  m  the 
Master's  Office ;  where,  after  having  prepared  and  fairly  tran- 
scribed the  particular,  you  leave  it  for  the  Master's  approbation ; 
and  he  sometimes  requires  its  verification  by  affidavit.    It  much 
behoves  the  solicitor  to  be  extremely  cautious  and  correct,  and 
even  scrupulous,  in  the  description  he  gives  of  the  premises,  that 
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it  may  be  fully  borae  out  by  the  facts^    A  contrary  coune  would    CH APTBR 
expose  to  great  inconveniences.    Timely  attention  also  would        LVII. 

venr  allowably  and  ou^ht  to  be  paid  to  the  title,  which  should   * 

undergo  at  least  sufficient  examination  (and  that  by  counsel  if  ^*^** 
deemed  necessary)  to  satisfy  the  solicitor  that  it  will  afford  no 
opportunity  to  a  purchaser  to  object  to  it  successfully.  Having 
••  left"  the  particular  of  sale  in  the  Master's  Office,  the  "  set-  Settling  par- 
tUng"  it  must  be  proceeded  in  by  warrants,  like  other  matters.  n<^«l*"* 
The  first  warrant  you  take  out  and  serve  on  the  Clerks  in  Court, 
of  all  interested  parties,  will  be  underwritten,  "  On  leaving  the 
particulars  of  sale  of  the  estates  directed  by  the  decree  to  be 
sold."  Those  parties  will  take  copies  from  the  Master*s  Office. 
The  subsequent  warrants  will  be, ''  To  settle  the  particulars  of 
sale."  The  same  mode  of  proceeding  exparte  will  be  pursued  in 
this,  as  in  other  cases,  if  the  other  parties,  or  any  of  them,  do 
not  attend  the  warrants.  The  conditions  annexed  to  the  particu-  Conditions 
lars  require  also  some  attention :  they  will  be  framed  with  an  ^^  ***^' 
eye  to  the  circumstances,  and  will  besides  have  the  Master's 
sanction,  especially  in  case  of  doubt.  In  case  of  the  estate 
being  in  hand,  and  not  occupied  by  a  tenant,  as  well  as  where  it 
is  to  occupied,  it  may  possibly  save  dispute,  if  not  litigation,  if 
yon  even  reanest  the  Master,  if  necessary,  (though  he  should 
think  it  uncalled  for,  under  the  supposed  practice  of  the  Court  in 
such  cases,)  to  allow  the  insertion  of  a  condition,  that  notwith- 
standing the  estate  being  in  hand,  all  usual  payments  and  allow*^ 
ances  should  be  made  by  and  between  the  vendors  and  purchaser^ 
as  in  cases  of  incoming  and  outgoing  tenants,  and  according  to 
the  custom  of  the  country,  in  private  sales,  under  similar  circum- 
stances. This,  however,  is  rather  meant  as  a  hint  for  considera* 
tion,  than  a  matter  of  positive  adoption.  The  usual  condition, 
that  error  or  misrepresentation  shall  not  vitiate  the  sale,  but  that 
in  such  cases  proper  abatement,  allowance,  or  compensatioa 
should  be  made  on  either  side,  has  been  construed  to  mean  only 
moderate,  and  certainly  unintentional,  and  sometimes  unavcidablef 
instances  of  that  nature.  1  Meriv.  26.  Inconsiderable  varia- 
tions, therefore,  either  in  quantity  or  description,  small  incum* 
brances,  auit  rents,  outgoings,  ficc.  either  not  known  before  or 
overlooked,  are  subjects  of  such  compensation.  1  Ves.  212, 221* 
5  Ves.  818.  1  Sim.  and  Stu.  122.  The  subiect  of  the  produc- 
tion of  a  lessor's  title,  in  case  of  selling  a  leasehold  property* 
having  been  lately  much  discussed,  and  the  necessity  of  that  pro-* 
duction  established ;'  it  may  be  very  proper  to  guard  against  it  by 
an  express  condition.  3  Meri.  53.  And  as  the  Master's  autho- 
^ty  in  settling  the  conditions  is  conclusive,  it  might  be  useful  to 
obtain  from  his  office  some  instances  of  conditions,  which  have 
passed  his  hand,  to  assist  in  preparing  yours.  It  may  sometimes 
be  even  requisite  to  have  counuVs  sanction  to  the  conditions, 
especially  if  matters  of  tiUe  are  to  be  guarded  against,  or  other 
peculiarities  in  the  circumstances  of  the  property. 
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AdTertiM> 
menca. 


Ouctte. 


CHAFTBR  Wbeii  Hm  putieolan  are  setllad  and  aUmoad  by  tbe  Master't 
1,711.  BAik  or  imtnUy  yon  may  then  .pM>06«d  with  the^advoctiaenent, 
which,  generally  epealdng,  is  the  lame  at,  or  very  siaiilar  to,  and 
aabjeet  to  the  same  cautionaiy  ndes,  as  Che  paiticiihra.  Yon 
way  prepaie  the  adrertiaemeiit ;  or,- perhaps,  the  MuHbu's  clfltk, 
as  a  matter  usual  with  him,  will  do  it,  and  then  deliver  it  to-jim, 
nammg  his  own  fiee,  (see  Bill  «f  Costs,)  with  Uie  Master's  sig- 
natme,  aathoriang  its  imeitioii  in  the  GeMCte.  This  fint  adver- 
tisement is  net  inwrted  in  any  Mwapaper,  and  is  gemertd  in  point 
of  liiM,  as  weU  as  dmcriftiont  mentiomog  no  time  of  sale,  -bat 
only  informing  the  puUic  that  snefalestate  is  to  be  sold  befoare  the 
Maater.  Yoa  are  to  deliver  the  onginal -adiertisement,  si^^Md 
by  the  Bifteter,  to  f^-primter  ef  the  GNoette,  or  wfaomsocfer 
yoo  employ;  possibly  the  agent  for  die  Gsoetle  and  odier 
pajms,  at  pieacnt  43,  Chanottv-lane.  Bat  the  Mxts  ef  pio* 
ottimg  the  laseitioMs  in  thedimnni  papeis  is  at  your  owa  ep- 
tkm ;  the  ugular  thargm  thaeoaymi  wiU  see  in  tbeBi/i  of^Ciitfi; 
and  the  saase  observations  as  to  your  aeottring  a  GsHtette  and 
pepeis  for  eveiy  adwertiiement,  that  mm.  asay  have  dkeSk  as 
▼ovehito,  apply  to  this  as  well  as  to  oe  aikeitiseBMnt  Israv- 
<lJtpri,asto.whichseeCh.LXVm.  This  fiist  advertisement  for 
Ihe  Gazette,  indeed,  and  for  eountiy  papers  too,  flsav  be  had  and 
inserted  asrtiir  than  iraiting  for  the  particidais  wsag  tetded, 
in  oaaes  where  it  may  be  desiiafaie,  and  t^here,  from  yovr 
aisquaintaare  with  the  property,  and  there  being  no  diffioaldft 
es  to  the  partievlar  estates  to  be  add,  such  early  pn^taratuy 

Kewspapers.  noiiee  may  appear  advisaUe.  The  usual  time  after  tfa«  inser- 
tioii  in  the  Gaaette  is  amonth,  Kttle  more  or  1ms,  for  the  ioser- 
tion  «f the  advertiaement  in  public  newspapers;  of  which,  per- 
haps, the  llaster^s  clerk  wul  require  some  paiticnlar  ones  in 
town^  as  iadiipettsable,  and  leave  odiers  at  your  option ;  aad4ie 
same  aa  to  oountty  or  local  papers.  Aa  to  tlie  nmdber  of 
papera,  and  the  eapenses  censequeiitly  incurred  in  advertiae- 
menis,  there  is  room  for  diseretien.  it  is  conceived  that,  g^ae- 
lally  spdUdng,  the  benefitik  of  ample  notiication  are  more  than 
eommensunte  with  the^  expense ;  a  few^unds  are  the*  extent  of 
the  latter,  while  the  attraction  of  a  single  bidder,  who  may  aeeor 
be  stnu^  with  one  adveitiseineit  and  not  another,  may,  beyeni 
calculation,  well  juatify  die  former..  It  is  presumed,  Uiat  soli- 
pitors  differ  on  this  point ;  but  if  an  estate,  and  the  property  in 
the  caate  tnll  imU  bear  a  eempanOiii^  triflmg  ezpense,  it  Is  oen- 
eeived  to  be  for  the  interest  of  the  parties  ooncemedto  incur  it  on 
such  an  occasion  ;  nor,  perhaps,  would  much  difficulty  be  fbuad 
en  the  tantion  of  the  costs,  especially  in  amicable,  and  perhaps 
not  even  in  hosdle  instauces,  if  due  care  had  been  used.  With 
lespedt  to  the  printing  of  the  ^aidculaiB,  that  is  a  matter  also 
whiehthe  Master  (or  the  Master's  clerk)  generally  leaves  pietQr 
npoich  to  the  solicitor's  similar  discretion.    Enough  should  oer- 
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pwticalun. 
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ttunljr  be  stitack  off  (and  the'inorB  or  less  is  Aottayaaleml'ifi   chaftbr 
expense)  for  fofficieat  distiilmtion,  sonle  for  tbe  Master's  OAoe,        LTli. 
some  liMT  An  different  solicitois  in  the  cauw,  some  for  disflbwnt  — — -»-^— 
places  in  the  ooantiy  and  elsewlieie,  and  other  persons,  as  cir- 
cnmstnnces  may  direct.    To  jfv  the  day  tf  mU,  at  the  eapiralioa  Day  of  nle. 
of  the  month,  or  theidahoitt,  after  insertion  in  the  Ouene,  yea 
take  oat  a  ipforrant,  to  be  undcrarritCen,  "  at  which  time  Che 
Master  'will  appoint  a'time  for  s^  of  the  estate,"  (or  to  «tot 
efflett,  as  is alwaysto  be  understood  in  all  Uie  instances  giTtn for 
underwriting  warmnts;)  and  which  warrant  or.  warrants,  if  neoes- 
aiy,  being  served  on  all  interested  parties,  and  attaided,  tiie 
Master  will,  with  &e:  approbation  of  nil  parties,  fix  the  time ; 
and  tikeu  yon  will*  receive  tiie  second  or  penmptonry  advertisement  Peremptory 
for  insertion  in  the  Gazette  and  papers  in  die  same  way  as  the  ment^' 
first  insertion.    Another  consideration  upon  this  subject  u,  wbe-  Sale  in  town 
dier  yoa  wish  to  have  the  estate  sold  in  town  or  tn  tfts  eamdint,  or  conntry. 
And  1^  the  LXXVth  of  the  «iNew  Orders"  it  is  directed,  "  that  ^"^  I^^^- 
in  eases  where  estates  er  other  property  are  directed  to  be  'soid 
befom  tfaeMaster,  iheMastsr  shall  be  at  liberty,  if  heehall  think 
it  lor  the  benefit  of  die*parties  intereited,  to  oider  the  same  to  be 
sold  in  the  country,  at  such  place  and  by  sash  person  as  he  shall 
think  fit."    Otherwise  the  sale  is  to  be,  of  eourm,  before  the 
MaESter  (that  is,  the  Master's  cleik),  at  the  salesroom,  in  Soath- 
am^n  Buildings,  Chanceify*lane.    Bat  if  it  is  thought  more  Sale  in 
advisable  that  tro  sade  should  take  place,  for  instance, 'Upon,  or  coontry. 
in  the  neighbourhood  of,  the  estate,  you  will  piooeed  before  the 
Master,  by  canyiflg  in  a<tot«  offattts,  which  siioidd,  as  eonelsely  Sute  of  Acts 
as  nu^  be,  wt  forth  a  sufficient  description  of  die  estate,  m  an-  *>>^  proposaL 
noal  tulue,  its  sitoation  and  local  dtcumstances,  and  explaining 
that  it  is  thought  more  for  the  benefit  of  the  parties  interested  that 
die  estate shcmld  besold  in  the  coantrv.  Theatate  of  focts should 
then  farther  state,  that  the  individual  you  wUi  to  'he  appomted, 
(naming  and  describing  him),  is  a  person  of  respectabih^,  and 
conversant  with  fiie  practice  of  sellmg  estates ;  that  he  Irves  at 
■■  in  the  neiffhbourhood  of  the  estate ;  that  he  is  vrell  ac- 

<iaainted  with,  and  knows  the  value  of  it ;  is  willmg  to  undertake, 
and  is  a  fit  person  to  be  entrusted  to  conduct  the  ssde ;  and  2^0- 
pomig  the  sale  of  the  estate  at  the  place  mentioned,  and  that  the 
person  named  may  be  appointed  to  sell  it.  This  is  intended  as 
the  wubgumce  of  the  state  of  focts  and  proposal ;  the  whole  of  the 
maierial  statements  of  the  fomur  of  whicn  must  be  supported  by 
the  affidavit,  which  msy  he  made  by  imy  person  competent  to 
make  it.  Warrants  on  leaving,  and  to  proceed  upon  this  state  of 
foets,  must  then  be  taken  out,  and  servea  in  the  usual  way  on  the 
Clerks  in  Court  of  all  interested  parties,  and  attended ;  and  when 
gone  through,  you  will  have  the  Master's  certificate  of  the  ap- 
pointment, which  must  be  filed  in  the  Report  Office,  and  an 
office  copy  taken,  and  delivered,  with  the  requisite  instructions. 
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to  ^  penon  who  ii  to  sell  under  its  authority.*  The  Master's 
derk  is  usually  appointed  by  the  Master  to  conduct  the  sale  of 
proper^  of  ^f^  value ;  but  if  otherwise,  and  at  a  great  <tistance 
from  town,  not  so.  The  Master's  clerk  will  prepare  an  aflidavit, 
to  be  sworn  after  the  sale  by  the  person  who  sold^  stating  the  sate, 
the  bidding,  and  the  sum  the  estate  sold  for,  and  to  whom.  To 
this  affidavit  the  biddins ^book  and  a  particular  are  to  be  annexed. 
Neither  without  the  auniori^  of  an  order  will  the  Master  adopt  a 
rt$erv9d  bidding  on  behalf  of  the  parties  interested  in  the  estate ; 
but  which,  if  deemed  desirable,  may  be  made  the  subject  of  a 
motion  or  petition,  and  which  will  direct  the  Master  to  fix  one 
reterved  bidding  for  ths  estate,  if  sold  entire  ;  or  if  in  lots,  one  bid- 
ding' far  each  lot ;  and  then  the  reserved  bidding  must  be  made 
one  of  the  conditions,  viz.  that  the  vendors  reserve  one  bidding  for 
each  lot,  or  for  the  estate,  if  offered  in  one  Zot,  to  be  fixed  by  the 
Master ;  and  if  the  estate  be  sold  in  the  country,  the  Master  de- 
livers, wider  a  sealed  cover,  a  note  of  the  sum  fixed  for  the  re- 
served bidding,  (and  which  he  will  previously  communicate  to 
the  solicitor  or  the  parties ;  and  will  be  influenced  by  them  in  fix- 
ing it,)  to  the  person  appointed  to  conduct  the  sale.  The  order 
here  adverted  to  must  be  served  on  all  proper  advene  parties. 
And  to  carry  it  into  effect,  the  estate  should  be  surveyed  and  va* 
lued  by  a  surveyor,  who  would  state  the  amount  of  the  rental,  the 
estimated  value  of  the  estate  as  an  entirety,  and  of  each  lot  sepa- 
rately, (if  selling  by  lots  were  considered  Uie  best- mode,)  and  at 
what  sum  or  sums  the  entire  estate,  or  the  several  lots,  ought  re- 
spectively to  be  sold  at.  A  state  of  facts,  either  separate  or  by 
addition  to  the  other  before  mentioned,  must  thereupon  be  carried 
in,  setting  forth  the  order,  with  such  valuation  and  estimate,  and 
accompanied  by  the  surveyor's  affidavit,  to  be  sworn  before  the 
Master,  substantiating  his  survey,  &c.  On  leaviog,  and  to  pro- 
ceed on  this  state. of  facts  and  affidavit,  (if  not  comprised  in  the 
other  state  of  facts  for  selling  in  the  country,)  warrants  are  in 
the  usual  way  to  be  taken  out,  served,  and  attended,  as  before 
explained,  on  the  other  and  similar  occasions ;  and  then  the 
Master  will  draw  his  own  conclusion  from  the  evidence  before 
him,  as  to  the  sum  he  will  fix  for  the  reserved  bidding.  This  he 
does  in  the  absence  of  the  parties ;  puts  it  into  writing,  and 
incloses  in  a  sealed  cover,  and  delivers  it,  or  causes  it  to  be  de- 
livered, to  the  person  appointed  to  sell  the  estate.  The  affidavit 
on  this,  and  similar  occasions,  is  not  filed,  but  left  in  the  Master's 
Office  originally ;  nor  does  the  Master  make  any  report  or  oerti6- 
cate  of  his  proceeding.  Should  not  a  higher  price  than  the  re* 
served  bidding  be  offi^red,  the  estate  will  then  be  declared  to  be 
not  sold,  but  bought  in  for  the  parties  interested.    It  is,  perhaps. 


*  Bnt  this  proceeding  may  probably  be  somewhat  modified  or  abridged 
by  the  Master  under  the  New  Order  LXXY*  above  stated. 
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worthy  of  consideration,  whether  this  proceeding,  or  the  mor^    CHAPTBB 
common,  and  equally,  as  is  conceived,  justifiable  one,  of  pro*        l.vii« 

caring  some  friend  to  attend  the  sale,  to  protect  the  estate  trom  > — 

going  under  your  own  estimated  value,  be  the  more  eligible. 

But  should  the  estate  be  sold  in  toum,  (whether  the  import*  Sale  in  town, 
ance  of  the  sale,  if  in  the  country,  do  or  do  not  induce  your  at* 
tendance  there,)  you  will  attend  the  sale  at  the  public  sale-room 
of  the  Court,  in  Southampton  Buildings.  The  mode  of  conduct*  Biddings, 
ing  the  sale  there,  by  the  Master's  clerk  (who  sits  at  the  he^  of 
the  table,  and  near  whom  it  will  be  convenient  for  you  to  be 
seated),  is,  that  when  the  business  has  commenced,  by  his  read* 
ing  the  particulars  and  conditions,  he  then,  on  a  sheet  of  ]Aper, 
pats  down  the  biddings  for  the  estate,  or  for  the  different  lots,  as 
the  case  may  be,  with  the  name  of  each  bidder,  which  he  col* 
lects  from  the  bidder  himself,  or  some  other  quarter ;  some  per* 
son,  or  in  default  of  any  other,  yourself,  having  previously  named 
a  sum  at  which  the  estate  or  lot  is  put  up :  if  that  be  done  by 
a  stranger,  he  is  regularly  required  to  sign  his  name  to  it ;  every 
other  bidder,  regularly,  may  also  be  required  to  sign  his  name  to 
each  bidding ;  but  that  is  not  always  observed ;  the  name, 
however,  of  every  person  with  his  bidding  is  put  down  by  the 
Master's  clerk  upon  his  bidding-paper.  This  is  done,  until  no 
one  advances  on  the  last  bidder,  who  is  then  declared  the  pur-  Parchaser. 
chaser.  Thus  all  the  lots,  if  more  than  one,  are  gpne  through ; 
but,  should  any  remain  unsold,  they  must  be  again  advertised  for 
sale,  subject  to  consideration  as  to  the  time,  and  other  circum* 
stances.  So,  also,  in  any  case  of  an  unfair  or  litigious  purchaser 
afterwards  requiring  unreasonable  deduction  or  abatement  from 
his  purchase,  or  other  compensation,  on  account  of  a  real  or  pre- 
tended (but  inadequate)  defect  or  error ;  the  Court  will,- it  is  con- 
ceived, not  permit  an  inquiry  into  it  by  the  Master,  but  make 
the  purchaser  elect  to  take  the  estate  at  the  price  bid,  or  abandon 
the  purchase,  and  the  estate  to  be  put  up  again.* 

The  Master's  report  of  the  purchase  is  the  next  step,  and  is  Report  of 
to  be  obtained  by  and  at  the  expense  of  each  purchaser,  as  the  purchase, 
preparatory  step  to  his  completibn  of  the  purchase.     And  if  the 
poichaaer  be  either  an  unwilling  purchaser,  or,  from  whatever 
cause,  unreasonably  dilatory,  you  may  urge  hipi  forward,  by 
yourself  obtaining  from  the  Master  such  report  of  his  being  the  pur- 
chaser, and  then  proceeding  as  after-mentioned.    But  otherwise,  Confirming  it. 
the  purchaser  himself  having  obtained  the  report,  and  filed  it  in 
the  Report  Office,  and  taken  an  ofiice  copy,  will  then  confirm  it 
by  motion  or  petition  <f  course,  with  a  hadf- guinea  fee,  and  the 
motion-paper  (see  Motums)  indorsed,  **  To  move  that  the  Mas- 
"  ter's  report  dated of  Mr. •  being  the  best  purchaser  of 

*  Id  soch  a  case  it  map  happen  that  suck  a  parchaser  will  gladly  enough 
embrace  ihe  former  alternative. 
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Copy  ab- 
atract. 


Warrants. 


ConueL 

Examining 
abstract. 


It  is  veiy  usiial  for  the  order  now  under  consideration,  to 
^iiect  that  the  purchase-money,  when  so  paid  in,  be  not 
paid  cut  without  notice  to  the  purchaser.  When  the  course 
of  the  suit  requires  the  use  of  the  purchase-money,  the  appli- 
cation is  by  special  motion,  on  notice  to  the  purchaser,  to  be 
served  on  him  personally,  with  an  affidavit  of  such  service. 
See  the  Notice,  vol.  ii.  Ji3ut  the  Court  will  not  listen  to  any 
objection  on  the  part  of  the  pui'chaser  after  his  acceptance  of 
the  title,  payment  of  the  money,  and  execution  of  the  convey- 
ances in  tne  regular  way ;  but  will  leave  him  to  the  coyenaat| 
in  his  deed.    2  Cox,  394. 

Previous,  however,  to  these  proceedings,  of  paying  in  the 
purchase-money,  you  may  have  been  conflicting  upon  me  title ; 
if  so,  and  where  the  parties  cannot  satisfactorily  settle  m^ittexs^ 
of  title  between  themselves,  the  purchaser,  in  proceeding  to 
oomplete  his  purchase,  will  have  applied  to  the  Court,  by 
special  motion  on  notice,  that  the  vendor's  solicitor  may  d^ve; 
an  abstract  of  the  title ;  or,  if  an  abstract  ,has  been  deUvered, 
for  the  usual  order  of  reference  to  the  Master,  on  the  Utlf^  ^  Xim 
purchaser  will  proceed  with  this,  as  on  other  orders,  jux^lem 
a  copy  of  it  in  the  Master's  Office.    He  will  then  take  oi^  a  ■ 
warrant  for  the  vendor  to  carry  in  an  abstract,  of  which,  iiv>s)ich 
case,  he  must  take  a  copy ;  but  if,  as  is  most  probable,  ,an,  ajbh 
strfict  has  already  been  delivered  to  him,  then  he,  the  purchaser, 
must,  with  the  oider,  leave  such  abstract;  in  such  case,  it  if 
presumed  a  copy  must  be  taken  by  some  one ;  and  which*  as. 
the  vendor  clearly  cannot  need  it,  it  therefore  seems  to  belong 
to  the  purchaser  to  do.    A  general  rule  may  be  noted ;  that  it 
is  expected  in  the  Master's  Offices,  that  a  copy  of  every  doca< 
ment  be  taken  by  some  party  or  other ;  otherwise,  that  a  partv 
not  taking  such  copy,  but  who  ought  to  do  it,  cannot  be  adlowed 
to  attend,  as  having,  perhaps,  no  authoritative  document  which 
the  Master  can  recognise.    On  this  occasion,  as  on  others,  the 
usual  warrants  must  be  taken  out  and  served  on  all  necessary 
parties ;  the  purchaser,  of  course,  is  the  proper  person  to  do  it  ^ 
but  in  case  of  his  inattention  or  delay,  the  vendor  may  enforce 
the  prosecution  of  the  title  by  the  same  process,  of  taking  out 
successive  warrants,  serving  and  swearing  to  the  service  and 
ultimately  proceeding  exparte,  if  necessary,  before  the  l^lgatei, 
(as  has  been  before  explained,  see  p.  254,  255,)  m  other 
cases.    The  ■  first  wiyrrant  will  be  underwritten^   **  tha  pur- 
chaser has  ^,"  3as.  >  the  others,   ''  to  proceed  09.  Ab^  ^ 
-stract  of  title  tp,"  &g.    Frequency  the  parties,  4f  apt  th« 
Master,  require  Uie  attendance  of  counsel,  upon  thesttlACca- 
sions.    Previously  to  .this,  the  purchaser's  soudtor  wil^  most 
probably  have  compared .  the   abstract  with  4h^   titla  djrds, 
either  in  the  plaintiff's  solicitor'^  office»or  elscwhera,  i»h«ie- 
ever  t^y  may  be ;  or  if),  tha  Master's  Office,  caiped  in  thitW 
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under  the  decree.    See  Produetum  of  deeds,  &c.    In  cases  of  CHAPTEft. 
difficulty  in  matters  of  title,  the  Master,  instead  of  hearing        ivii. 

the  solicitors,  or  counsel,  in  support  of  and  against  the  title, 

and  then   determining   upon  his   own   opinion,    may,   if  he  ©eedinir' *^'''" 

please,  at  once  direct  the  abstract  to  be  laid  before  a  convey-  r>^ „  . 

ancer  of  his  own  naming,  for  his  opinion  in  aid  of  his  own  judg^ 
mttit ;  in  snch  case,  the  Master's  clerk  prepares,  by  the  Master's 
direction,  instructions,  in  writing,  for  such  conveyancer  to  ad> 
vise  on  the  title,  accompanied  by  the  abstract  left  in  the  office, 
with  a  copy  of  the  order,  and  tiie  ehjeetwns  taken  by  the  pur- 
chaser ;  [which  objections,  in  writing,  the  purchaser  will  have  ObjeetiOM  t» 
previmuljf  l^  in  &e  office,  and  the  vendor's  answers  thereto.]  ^^^* 
All  Uiese  are,  then,  by  the  lolicitor  for  the  purchaser,  taken 
and  laid  before  the  conveyancer  named ;  and  on  receiving  his 
opinion,  they  are  again  left  by  the  same  party  in  the  Master's 
Office  with  such  o{>inion  :  after  all  which,  the  matter  may  still 
be  thought  of  sufficient  difficulty  or  moment  to  require  the  at- 
tendance of  counsel  before  the  Master.  If  so,  the  necessary 
^Mipers  are  to  be  left  with  the  conveyancer  whose  opinion  had 
been  taken,  if  a  barrister — otherwise  perha^  to  a  barriiter;  and 
a  time  being  settled  with  the  Master's  el^ik,  the  necessary  war- 
rants are  to  be  taken  out  and  served,  **  to  proceed  on  the  ab- 
stract of  title  ;"  and  adding,  "  Mr. will  attend.*^     All 

these  and  similar  matters  may  often  be  modified  and  facilitated 

by  airangements  between  parties,  which  cannot  possibly  be 

anticipated  here  or  described.    A  general  mode  of  practice  can 

only  be  given,  to  be  adopted  or  applied,  or  varied,  as  occasions 

may  require.    The  Master's  report  on  the  title  [to  be  obtained  Report. 

by  the  purduuer  regularly ;  but  if  necessary,  from  his  default,  by 

any  oUier  party  anxious  to  expedite  the  business,  J  will  succeed 

this  hearing  of  counsel  or  solicitors,  as  the  case  may  be.    The 

repCMt  will  be  proceeded  with  in  the  usual  manner ;  and  in  the 

four  days'  interval  oi  mgnmg,  any  part^  dissatisfied,  (having 

first  takien  a  copy  and  peruwd  and  considered  it,)  is,  in  the 

usual  way,  to  carry  in  pbjeetions;  which,  as  explained  under 

Mastef^s  Ttport  and  cbfeetions,  are,  if  not  removed  on  the  hearing  Obj«ctioua. 

and  disciwsion  of  them  before  the  Master,  to  be  followed  up  by 

€X€^ptiaHs  f  which  are  to  be  filed  and  set  down  for  argument  be-  ExeeptlonB, ' 

fore  tiie  Court,  as  in  other  cases  of  excepting  to  the  Master* s  report, 

which  see.    If  the  Master's  report  so  excepted  to  was  in  favour  iteport  is 

of  the  title,  and  the  exceptions  taken  to  that  wport  are  overr  favour. 

ruled,  ether  objections  to  the  titie  cannot  be  made ;  but  if  the 

exceptioBs  to  me  report  are  allowed,  and  a  new  abstract  of  title 

is  delivered,  then  farther  objections  may  be  brou^t  in.  4  Madd.  Acainst  title. 

212.    Should  the  Master's  report  be  against  the  title,  that  report 

may  be  dealt  with  in  the  same  way  as  in  the  opposite  case ;  and 

if,  on  hearing  the  exceptions,  they  should  be  allowed,  or  if  the 

title  be  report»d  good,  and  no  objection  takeui  the^urchwer,  a| 

VOL.  I.  O 
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CHAPTEK 
LVII. 


Draft  of  con- 
▼eyance. 


Allocator. 
Certiftcite^ 


Deedt. 


CompeUiog 
porchaser. 


Abstract. 


a  matter  <of  coulipe,  will  be  hM  to  bit  purcbese,  and  sb*iU 
proceed  to  complete ;  otbenrise,  on  ainotioft^th  notice,  if -sttdi 
be  Tendered  ^eees^eiy  by  bis  dslay,  he  will  be  ordered  to  pay  in 
bis  purchaee-motiey,  and  coiDj^lete  bis  purcbanB ;  but  if  sncb 
report  against  the  title  be  submitted  tQ»  m  pnrebeser  will  tbea 
be  discbara^d  firofn  his  bidding. 

When  &  state  of  the  title,  or  the  porohaser's  aeoo^tanee  of 

■     sdwUlt 


it,  will  admit,  bis  solicitor  will  have  piepased^  and 
to  the  Vendor's  aoUcitdr,  a  dntfi  9f  the  wmeyomt^,  wkaski  -^ 
order  or  decree  nsaally  diieols  to  be  scMled  by  the  Master,  ia 
case  the  parties  differ  about  the  same.  Should  tiiat  disaetitfB 
have  been  omitted,  a  9ft«id  appUcatien  must  be  made  foraueh 
an  order,  viz.  that-it  maj  be  lewrred  to  the  Master  to  eettie  the 
draft,  with  the  usual  duections  for  deliveiy  of  the  title  dBeda» 
and  attested  copies,  and  covenants  for  produetioD.  This  ap» 
plication  may  be  by  motion  or  petition.  The  order  must  be 
served  upon  uie  several  Clerics  in  Court ;  and  the  ordenng  part, 
with  the  draft  of  the  conveyance,  left  ^  the  solicitor  in  the  Mac- 
ter's  Office,  wheiloe  he  must  take  an  office  copy  of  the  dzaft ;  >aad 
then,  as  in  othercases,  take  out  aiMl  servethe  neoesiaiT  wananfta, 
on  leaving,  and  to  proceed  in  the  same  way  as  on  tWabitact 
of  title :  and  should  the  Master  choose  to  have  &e  aasistaaee  of 
a  conveyaaeer,  in  settling  the  draft,  similar  meaaons  toust  be 
pursued  on  thaiocoaMon  as«on  the  abstract,  as-beiaze  deacBhed, 
with  the  necessary  variations.  The  diaft  bcmg  atleag^- settled, 
the  engrossmtot  will  be  made  in  the  Maater'a  Ofiee,  and  his 
allowance  of  it  written  in  the  margin  of  the  deeds.  Bia  cwt^Seote 
of  hanriag  settled  and  engrossed  the  conveyance  is  then  to  be 
obtained,  and  filed  in  the  Repwt  Office,  andan  effiee  o^moI it 
taken ;  the  respective  solicitois  will  of  coune  attend  to  ue  dne 
examination  of  the  engrossments.  Should  any  dii^utes  anse 
upon  the  deeds  to  be  delivered  out,  «r  attested  e<^es,  nrenvc- 
nants  for  pioduetioni  warrants  must  be  taJten  oist  and- attended 
thereon.  The  execution  of  the  deeds  finally  is,  of  coune,  matter 
of  arrangement  between 'the  solicitors,  and  follows  the.etBeral 
routine  of  convmfaneimg  practice.  In  eonaeaion  with  this  sub- 
ject, see  the  "  New  Oider''  LXX>VI.  in  Cb.  LIV.  p.  Offi, 

The  a^mremeni  of  the  completioa  of  the  |Audiase  upon  an 
umnUmg  jNirebaser  has  been  bmoie  glaneed  at,  and  may  be  now 
more,  particularly  noticed.  Tbe- first  step,  as  bas  been  mentioned, 
is  to  confirm' the  Master's  report  of  the  puMhasar  being  the  beat 
bidder.  You  will,  therefore,  fiait  obtain* trom  the  Maater?s  Office 
the  Report 'ofpwfchttM,  which  yen  willfile,<aod  then  pucsan  the 
utaal  course  for  oo?{^f'iiiing  it  -abuhUe,  See  fi<pMti,*Ch.  LV. 
In  this  state  of  proceeding  it  is  oonsideied  unnecessary,  when  the 
purchaser  thas  suffers' the  vendor's  sotidtcir  to  confirm  the- report, 
for  the  latter  to  deliver  the  pavefaaser  an  abstract  of  the  titJe  pie- 
jdi^isly  to  tbe>former'<  appticatien  to  ctmpel.p^ifmentot  the  par- 
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chase  moaey  into  Court,  though,  perhaps,  it  will  have  been   chaftbe 
better  done,  as  a  matter  of  coone,  bafoie  that  aoomeDt.    Such       i»yii. 
i^lication  is  the  next  step,  and  is  on  special  motion  with  notice,  ■ 

(see  the  N^tioe  ttf  Mttion,  vol.  ii.)  grounded  upon  the  Master's 
report,  and  the  order  confirming  it  abtobUe,    The  notice  requires 
pmmal  service  upon  tiie  purchaser ;  but  it  is  apprehended  that, 
iBieitsaBe  eases  of  iaipracttcability  of  service,  a  substitutioB  of 
senice  nay  be  obtained  upon  appUcaiion  supported  by  affidavit. 
Theaidsron  this  application  (see  the  Order,  vol.  ii.)  will  direct 
the  |>uichaser  to  pay  into  the  Bank,  vrithin  a  limited  time,  per^ 
haps  fimrteea  days  or  more,  the  sum  at  which  he  is  reported 
pnithaser.    It  roquifefrpersBiMi  service  on  the  purchaser,— a  wiit 
of  tteoitian  tf  the  mrder  bang  irregular,  in  case  of  a  purchaser 
who  is  not  a  pert}^  in  the  saiit,  and  who  will  not  be  required  to 
name  a  Clevk  in  Court.    1  Yes.  J.  94.    Aflter  service  of  this 
Older,  tfaerefoie,  (but  ^w.  as  to  substitution  of  service  in  ease  of 
the  in^iacticability  of  personal  serviee,)  should  the  puiehaser 
not  pay  in  the  purchase  money,  an  affidavit  should  be  made  of 
the  service,  md  of  the  non-payment,  (which  you  will  aseertain 
by  the  AcGOonlaat-GeueFal's  certt&caxe,  see  Ch.  L.  p.  932,)  and 
having  filed  the  affidavit,  and  taken  an  office  copy,  you  theraupoa 
nunre,  on  ftatiee,  for  an  order  that  the  purchaser  do  stand  com- 
mitted to  the  ciastod}r  of  the  Serjeant  at  Arms.     14  Yes.  &12. 
This  order,  when  obtained,  you  mtka  absolute,  as  in  other  cases, 
by  obtaining  the  Accountant-Generars  certificate,  and  a  subse- 
quent order.    See  Serfeant  at  Arms,  Ch.  XX.    Should  the  pur- 
chaser, in  case  of  proceedings  net  amicably  carried  on,  himself 
cosfinn  the  BCaster's  repeirt  of  purehase,  and  then  protract  the 
payment  of  his  pugehaso  ■money,  and  so  oblige  you  to  malie  the 
application  just  ^okenef, — you  will  remember  to  have  first  deli-  Abstracu 
vered  the  afastraet  of  title.    If  at  this  period  the  title  should  not 
have  been  refefned  tetbe  Master  by  tne  purchaser,  it  must  be 
fint  done  pravioosly  to^tbe  pi«eeedings  just  mentioned,  on  your 
application,  by  an  onler  on  motion  with  notice,  (or  by  petition 
at  the  Rolls})  and  havine  obtuaed  and  served  the  order,  it 
nrast  be  proceeded  in  as!  beroie<kscribed,  as  to  reference  of  the 
title.    You  will  then,  doubtless,  have  also  to  piocure  the  Mas- 
ter's re^NTt  on  the  title;  to  vi4iicb,  if  in  your  favour,  the  purchaser 
may  object  and  exee^intfae  usual  way  :  bat  if  he  do  not  object 
to  it,  or  if  his  objeelaons  or  exeeptions-should  be  overruled,  you 
then  give  him  thetegular  notice  to  pay- in  his  purchase-money,  and 
to  be  let  into  possession,  and  upon  his  default  proceed  against 
him  fai  the  disobedience,  in  the  manner  already  stated.    It  has 
before  been  exceed ,  (p.266,)  that  the  purchaser  (being  a  willing  Purchaser's 
purchaser)  may,  ^as  soon  as  he  pleases,  whenever  satisfied  with  application 
the  title,  move  to  pay  in  his  purenase-meney,  'and  do  it,  aod  be  ^^  poeses- 
let  into  possession ;  and  sometimes  it  may  ne  veiY  desiraUe  to  e  saving 
parchaser,  whose  money  b  lying  dead,  so  to  do,  ^t  wilfconC  eUiue« 
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CHAPTUt  pr^udkt  to  any  ^kfcdion  he  may  be  «rf^t«d  I*  taheyl0  f|be  tirfe; 
LYII.        H^itAoul  thai  saving  clause,  a  parchafieT'-  is.  held  tQi^^iv*  all 

— objections  to  the  title  by  taking  poasesaion  gfoectfllyi  wUbout^ 

qualification ;  and  the  order  itself  states  him  to  have  declafiNi 
himself  Mtu^ee/ with  the  title.  .■  ^  >•!■    k- \ 

Diflcharfiiic         xhe  oppoitunity  which  a  piftrchaser>  even,  under  »  demf^tfaas 
parchater        ^  vexing  a  vendor,  b  considenehle,  if  he  ^nds  im  <yw»  lOttds 


answered  by  excesMve  dtlay^-  In  such  oase^  hodpefver^  •Iho^ 
is  not  without  remedy,  for,  upon  the  pkiiBdiifre  ap^eatioat  the; 
purchaser  may  be  dacharged  from  4he  purchnMj  ^mn  nfyicf  tltt 
order  confirming  the  Master's  report  <ef  purchase  kt»  j^it>wade 
absolute.  14  Ves.  513.  This,  perhapSk.  b  a  prfMeAUogdwlyrOr 
at  aoy  rate  most  likely,  to  be  resortied  to  whc9e  «:p«piKJhapv  .is 
not  of  t^niity  to  complete  his  purchase  { -for  tf  lie  ia,ot  euttfoictti 
responsibility,  it  has  been  seen  that  he  oMiy  be.iaftde>liie'«pl9tei 
of  a  compulsory  process,  that  veiy  few  indeed  oan  ^.^ufipoidd 
willing  to  undergo,  who  eould  av^  it.  •  In  i  P.:  Wmtf^  745^ 
will  be  found  a  case  where  a  purcbfluser»  bMing  befens  ibe  M»Met 
consented  txy  forfeit  hit  dtporit,  was  held  tf»  be  4ot  bomid  to  com* 
In  what  cues,  plete  hit  pufchase.  Various  eases  may  «ccufi'to.«nfld^  it  jieccik> 
saiy  that  a  purchaser  should  be  difchnrgFd  frem'his.  parohaee) 
besides  that  of  unreasonable  delay.  So.  whene  thejbM'bidde> 
was  discovered  to  have  beexi  insane  at  the  bidding,  jLherov^niHai. 
the  application  of  all  parties  lor  the  next  best  btddecito  ibe 
reported  the  purchaser,  the  Couit  dicected  the  eaiAte.to  h^rcfrnki 
gtneraUy,  holding  it  irregular  to  pecmit  the  substimtieai  ^gf  tho 
next  best  bidder  «t  the  sum  he  bid«  1  Cosl,,W/^  -A  ftimiiar 
order  has  been  made  in  case  of  the  impristmintut  ivnd  intolvcmy 
of  a  purchaser,  upon  afiidavit  of  those  fiacts.  1  Vea«  andiBMi 
544.  And  even  where  an  estate  was  sold  under  an  ^^rromeom^ 
decree,  the  purchaser  was  discbsrged  from  bis  purchme^.  ^itn 
and  Wa.  287.  Whether  entitled  to  his  coats  aeeiD)!  uoibBcifW. 
Sabititatioa  The  s^Mftition  of  one  purchaser  for  another,  vrithottl'  a  t^ 
ot  purchaier.  gale,  is  permitted  by  the  Court,  on  the  consent  of  aU  pftrtiea.  t^ 
Bro.  C.  C.  391  ^  where  it  is  (in  a  note)  observed,  front  SagfAen'a 
Vend,  aad  Puroh.  46,  that  *'  Consent  is  now  perhaps  oot«iteceiH 
sary,  but  the  money  must  be  paid  into  jCourt,'ftndan:aifidavit 
m^ide  that  there  is  no  under-bargain ;  as  it  might  otherwise  be 
an  ingenious  device  to  escape  opening  Uie  Mdioga*"  6-  Ves^ 
516.  615.  [Opening  the  biddings,  as  will  htt  pies«itly  eaen. 
is  considered  to  be  for  the  benefit  of  the  ealalei}  All  these 
applications  are  on  motion  with  notice.  See  A^9^'t»-»>  ^  AMtfaw 
»oI.  ii.   .  .,,,-.. 

Qneytlon  of         It  may  be  cursorily  observed,  in  reiefonce  to  so.  much  af  thfe 
coDveyaoce.     foregoing  as  relates  tothe  Master's  wpart  on  $Ule,  thatan- taking 
exceptions  thereto,  a  distinction  is  to  beiniKle  as  to  vfa«l  tlie 
Court  has  separated  into  ifvettiom  of  caniMyeyirc  and '  ma|(«r  rf 
titU,  the  former  of  which  the  Court  will  not  entertain.    5  Ves. 
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73&    16  Yes.  380.    1  Meriv.  104.    1  Madd.  Ch.  440.    1    CBAPTBft 
Meriv.  179.    It  maf  also  be  noticed,  that  no  evidence  is  to  be       Lyil. 
leeoi^ed  by  the  Mtster  after  he  has  settled  his  report.    7  Yes.  — i^^— ^ 
58?.    ^ 

The  opening  of  the  biddings  is  an  important  matter  frequently  Opeoing  bid- 
isrdiift'|»rt  of  the  cause.  It  is  peculiar  to  sales  in  the  Court  of  <!">£>• 
Chflnoeiy»  and  is^  allowed,  from  &e  anxiety  the  Court  always 
esitttainsto  cottsmlt  to  the  utmost  for  the  benefit  of  those  who 
are  the  «b}eetB  of  its  protection  or  care.  This  process  is,  in 
effbtitr*  the -permitting  a  fresh  sale,  in  cases  where  persons  come 
Uftmtid  aodofihra  higher  price  than  was  obtained  on  the  first 
sale  $'>lMit.  neither,  >  on  the  other  hand,  and  from  the  same  cau> 
tionvy-atopenntendence  of'  the  interests  of  parties,  will  the  Court 
iSlam'  even'  «f  this  beneficial  proceeding,  ad  l^itum,  but  only 
uudei  eeitain^ruks.  One  rule  is,  that  the  application  to  optn  the 
biddii^  mttst,  with^ew  exceptions,  be  made  brfore  confirmatiim 
oT'iiie  Master's  report  of  the  purchase.  An  advance  of  price 
ahMM^^ottiieter  isofisidepable,  will  not  of  itself  prevail  to  open 
biddiags  a^si^  totifinmthn  of  the  parchaser's  fqmrt,  2  Eden,^ 
348;  'The  biases  in  which  the  bidaings  will  be  suffered  to  be 
opentd^-  mid  the  sale  thus  disturtied  afttr  confinnation  of  the 
rspotty'''aftd"4gninst  a  fair  purchaser,  seem  very  limited,  and  of 
the  ^ir^geM  faatures.  The  fidlowiiig  may  be  stated  as  exam- 
ples, -via.  WheFS  the  ownef  of  the  estate  was  in  frhon  when  the 
report  waa  eoi^xtoed,  and  the  advanced  price  ofiered  being  so 
las|ge  as  -ooe^batth  of  the  original ;  but  in  that  case  the  Court 
required  4he  dMosit,  in  Court,  of  the  whole  siim  offered  in  ad^^ 
rance«  •  4  Bro.  U.  C.  177.  2  Yes.  J.  51.  Any  circumstances, 
also^'itnpeaehingtheconductt  either  in  point  of  fraud  or  ne^-^ 
led,  ef  the  porohaser  or  agent,  or  a  case  of  mistake  in  the  paiti* 
culara,  or  otnerwise,  3  Eden,  848  ;  or  any  legal  objection  to  the 
charaeierM  a  ^rchaser  «  nicfc,  whether  as  a  trustee  or  other- 
wise :-  tlMMe  appear  to  be  instanees  in  which  the  confirmation  of 
the  t9pott  weald  not  be  allowed  to  stand  in  the  way  of  permit* 
ting  Ike  Inddings  to  be  opened  after  such  conftmation.  5  Yes* 
8©.  11  Ves»*&7.  1  Bro.  C.  C.  287.  4  Bro.  C.  C.  177.  2 
Nor«  by  Eden;  848^  Another  role  is,  that,  in  opening  biddings^ 
a  deposit  tnUst,  in  «/(  cases,  be  made^  6  Yes.  ^13.  The  mmmnt 
of  such  deposit  wfll  be  considefed  presently.  The  person  opening  Mode  of  pro- 
Uie  indditigs,  as  bmng  desirous  of  advancing  on  the  sum  offered  ceeding. 
by  the  'highest  bidder,  proceeds  by  application  to  the  Court,  (on 
or  before  the  day  of  moving  to  confirm  the  order  ni«r,  by  the 
first  purchaser,)  for  leave  to  open  the  biddings,  and  stating  the 
advaitee  effewl'.  This  api^ication  is  on  motipn  with  notiee»  See 
NbttM  of  MHkti,  vol.  ii.  to  be  served  on  the  original  pnrchaset 
^nd  the  pertiee  in  the  canse :  the  service  on  the  former  must  be 
penonaL  Tf,  on  the  motion*  the  Court  approve  of  the  sum  offered, 
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LVii; 


Purduiaer*! 

costs. 

Deposits. 


Advance. 


tlie  evder  wiU  be  made  acoordine If  »  and  it  directs  a  re-sa)e  before 
the  Matter.  See  tbe  Order,  vol.  ii.  The  service  of  this  oTder, 
alaov  must  be  f$rmmil  on  tiie  puicbaser,  he  not  being  a  party  in 
the  cause,  and  having  no  Clerk  in  Court.  Such  amication  is 
conskterad  in  the  fight  of  cauMe  ahnm  against  the  Mplication  for 
confirming  the  iifst  purchaser's  report  absolutely.  Conformab^f 
to  the  terms  of  this  order  directinff  a  re-sale,  the  part^  must  pay 
the  first  purchaser  his  costs,  and  must  also  forthvnth  pay  into 
eottit  his  depctit,  sometimes  of  ten  or  twenty  per  cent,  on  the 
advanced  bidding,  sometimes  of  the  whole  advance  itself,  as  the 
Court,  under  the  circumstances  of  the  case,  may  direct,  on  the 
suggestion,  perhaps,  of  the  solicitor  for  the  vendors,  vrho  must  be 
SBpposed  to  be  best  acquainted  with  those  considerulioBS.  The 
Master  will  not  poceed  to  a  re-sale  until  satisfied  of  the  payment 
of  the  deposit  into  Covrt,  and  of  the  first  purchaser's  costs, 
diarges,  and  enoises;  to  be  taxed,  if  the  partiadifier.  3  Yes. 
J.  386. 

The  principle,  HmX  "  biddings  are  opened  for  the  benefit  of 
'^  suitors  md  of  the  estate,  not  of  the  purchaser,"  I  Tes.  J. 
463,  appears  to  be  infiuential  on  the  Court,  with  regard  to  the 
lules  by  which,  in  point  of  amount  ^adtanee,  it  will  permit  the 
biddings  to  be  opened.  For  no  fixed  rule,  on  that  point,  is  ac- 
knowleiked ;  it  depends  on  the  circumstances  of  each  ease.  I 
Sim.  and  Stu.  21.  14  Ves.  151.  Biddings  have  been  openM 
upon  an  advance  ($f  ten  per  cent,  on  $ma&  tfom  ;  but  it  seems  to 
be  now  understood  that,  in  such  instances,  a  smaller  sum  than  W. 
v^n  not  be  aHowed  as  sefilieieQt.  14  Ves.  151.  3  Madd.  ^4. 
7  Ves.  490k  4  Madd.  460.  But  where  so  large  an  advance  as 
fiSW*  has-  been  ofifared,  the  Court  will  act  upon  it,  thou^i  it  be 
IMS  than  ten  per  cent,  upon  the  original  purchase-money, — bat 
350^.  upon  3,500(.  was  refused.  1  Sim.  and  Stn.  31.  In  a  cie- 
dkof^s  suit,  500^  was  admitted  upon  a  bidding  of  19,00(K.,  upon 
jpayment  of  the  vrhole  advance  mto  Court,  and  the  pttrchaser^i 
expenses.  3  Yea  and  Bea.  144.  An  estate  having  been  re-sold 
uiMler  the  opening  of  the  biddings,  the  person  who  opened  Acra, 
but  who  was  not  present  at  the  re-sale,  again  applied  to  open  the 
buidittgft  a  second  time.  The  application  was  alibwed,  on  the 
gvoond  of  the  purchaser  having  had  notice,  and  not  appearing  to 
elgect,  and  on  the  terms  of  payfog^alt  the  costs.  16  Yea.  140. 
But  a  similar  applteation  vras  refused.  3^  Maddv  314.  If  a 
person  opening  bi<nlings  do  not  duly  prosecute  the  ord(er,  and  pay 
his  deposit,  the  biddings  may,  on  notice  to  him,  be  openeid  by  axiy 
ether  person.  4  Madd.  52.  A  person  opening  nddings,  aow 
being  ou^id  at  Uie  re-rale,  is  entitled  to  his  deposit,  but  win  not 
be  aUowed  his  costs  on  Aat  ground ;  unless  he  can  show  tiiat  his 
iH^eet  was  the  benefit  tfiSke  partietf  and  that  they  were  be&efittd. 
I  Yes.  and  Bea.  361.    9  Yes.  348%    12  Yes.  6. 
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The  case  of  collieries,  mines,  and  property  of  that  nature,  is    CBAPTBR 
peculiarly  regarded  by  the  Court,  as  well  m  respect  of  the  rules       lyii. 
for  opening  of  biddings,  (in  which  they  seem  to  have  a  greater  -...-..^— 
latitude,)  1  Turn.  Rep,  TO,  as  in  respect  of  the  rule  for  possession  Conierlei,&c. 
of  the  rents  and  pronts  being  genially  taken  from  the  quarter- 
day  next  before  the  payment  of  the  purohase-rooney  into  Court. 
8Ves.602. 

Purchasers  of  Joti  have  sometimes  to  give  notice  of  applicatioo  Loti  por- 
16  ^e  Court  for  leave  to  pay  itt  their  purchase-money,  and  to  be  chsKd. 
hi  into  ponession  of  tiie  rents  and  profits  from  the  usual  period. 
Itmay,  ih  some  cases,  be  proper  to  oppose  such  application.    In 
such  cases,  yon  will  prepare  a  brief  fOr  your  counsel  to  appear  on 
the  motion,  andf\imish  mm  vdth  such  instructions  for  opposing  it  Application 
as  maybe  called- for  by  Ae  drcumstances.  The  probable  grounds  opposed, 
of  opposition  to  this  application  are  various ;  it  may  be,  Uiat  the 
purchaser  is  only  entitled  to  the  rents  from  the  quarter-day  pre- 
ceding the  ttoace,  or  some  other  time ;  or,  for  the  purpose  of 
enabling  yoo^  to  settle  some  terms  with  the  purchaser  upon  the 
subject.    But  even,  if  no  objection  be  made  to  the  application,  it  j^oacwanc*. 
may  be  useful  to  appear,  fhough  not  absolutely  required,  as  well     Pi***"" 
to  content  to  it,  whicn  in  some  cases  may  be  desirable,  as  to  pray« 
M  the  same  time,  (therebv,  perhaps,  saving  your  own  application 
afterwards  separately,)  mat  the  purchase-money,  when  paid  in, 
may  be  laid  out  in  Simk-annuities.    It  may  also  be  advisable  to 
^pear,  even  for  &e  purpose  of  givitag  explanations  which  the 
Court  may  possibly  want.    And,  as  the  directions  to  lay  out  the 
puichase-mon^  will  thus  form  part  of  the  order  for  paying  the 
money  into  Court,  you  will  only  ^have  afterwards  to  obtain  from 
the  Acconntant-General,  and  sign,  the  usual  requea  for  laying  out 
tite  money.    Ch.  LXVIII. 
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CHAPTER  ;*vni^ 

Traduction  of  Deeds,  S^c. 

Should  plaintiff  be  advised,  on  peiusal  of  defenduit's 
to  call  for  deeds  or  papers  set  form  in  it,  and  admitted  to<W  is 
his  possession,  the  Court  will  make  an  ordip^r,  npoft.^ieeial  no* 
Uon  with  notice,  for  their  being  left  ^th  defeIf4aat'sCII«rl^i» 
Court,  or  with  the  Examiner,  or  iz^  th<r  Mak9leB*«.0£iQfv<te' 
plaintiff's  inspection,  in  some  cases ;  sealing  -^p^^afi  Oftth^^  t»dk 
as  defendant  alleges  not  to  relate  to  the  n^JBi^r»  in  ^uwlwii. 
Harr.  Cha.  530.    1  Swanst.  7.  535.    But  not  ludesn  the^4«^ 
is  described  in  the  answer  or  schedule.    14  VeSi,  21  A«i  >  N«c  <if 
the  execution  merely  be  admitted,  craving,  leave  to  dretGNfteik 
when  produced,  without  admitting  it  tQ  be  in  da^d^otl^^uuids* 
8  Ves.  158.    If  a  deed  be  proved  in  a  cause,  ai^A  ]?^eoredotoig 
depositions,  the  Court  will  not  allow  defendant  to  inspect  it  be- 
fore bearing.    Wy.  Pra.  Reg.  161.    The  Court  will  not  order 
inspection  of  letters,  referred  to  by  plaintiff's  depositions  as  ex- 
hibits.    7  Ves.  411..  Nor  the  inspection  of  a  deed  mentioned 
by  plaintiff's  bill  to  be  in  his  possession.    He  must  file  a  cross- 
bill.   2  Dick.  778.    3  Meri.  292.    Nor  the  production  of  part- 
nership accounts  before  answer.    18  Ves.  484.    But  after  an- 
swer, on  defendant's  application,  and  afHdavit  that  he  believes 
the  books  to  be  in  plaintiff's  possession,  and  that  he  cannot  an- 
swer fully  without  them,  the  Court  will  restrain  proceedings  foe 
want  of  sufficient  answer,  until  inspection  ^ven.    Ibid^    Ahd 
under  special  circumstances,  before  answer,  on  defendant's  ap- 
plication, plaintiff  was  restrained  from  compelling  an  answer 
until  production  of  a  note  of  hand.    1  Swanst.  114.    The  ne- 
cessi^  of  proving  a  deed  is  not  dispensed  with,  by  previous  pro- 
ductions m  Court,  upon  noticfi.  ■  NswI.  Cha.  200.    In  a  bill 
for  discovery,  in  aid  of  action  at  law,  plaintiff,  on  motion,  may 
obtain  an  onier  for  the  production  of  such  deeds,  admitted  by 
defendant  to  be  in  his  custody,  as  plaintiff  is  entitled  to  inspect, 
and  for  their  production  *at  the  trial ;  but  not,  if  the  bill  be  for 
relief  also.    Newl.  201.    Writings  brought  into  Court,  (viz. 
into  the  Master's  Office  by  order  of  Court,)  being  ordered  to  be 
delivered  out  to  be  used  at  law,  it  must  be  upon  a  schedule 
given  to  the  party  who  brought  them  in,  for  him  to  produce,  and 
then  returned.    Wy.  Prac.  Re^.   160.    Deeds  brought  into 
Court,  or  confessed  by  answer,  will,  on  motion  of  course,  be  or* 
dered  to  be  delivered  out  to  the  solicitor,  or  produced  before  the 
Examiner,  or  Commissioners,  to  be  proved,  and  then  returned. 
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Ibid,    A  deed  in  plaintiff's  hands,  and  mentioned  in  the  bill,    CHAPTER 
being  neoessazy  to  defendant's  making  his  defence  a  full  answer,       LVIII. 

tlie  Court  oideied  a  copy  to  be  given  to  defendant.    Itnd,  161. 

A  motion  for  attachment  for  not  prodnciiig  to  Clerk  in  Court,  SSJchment. 
and  permitting  inspection  at  countine-house,  of  documents,  in 
pursuance  of  order,  on  the  ground  of  defendant's  objecting  u]K>n 
account  of  the  documents  tontaining  passages  improper  for  in- 
sfBbUiiiai  was  refused,  but  defendants  made  to  pay  the  costs,  for 
otajecStingon  the  original  motion  for  the  or^r.    1  Swanst. 

TcPeirfbree  obedience  to  an  order  for  production,  a  writ  of  Production 
of* Ae  Older  is  obtained  from  the  Clerk  in  Court,  on  «nft>w«*- 
fvodaottob  «f  the  order,  with  necessary  instructions.    The  ser- 
y^ee  of  the  writ  is  to  be  persotaal  on  the  party.    In  case  of  dis-  Certificate. 
dwiietice;  on  affidavit  of  service,  and  certificate  from  the  £xa- 
mnier^  or  Master,  of  de^ult,  being  left  with  Clerk  in  Court,  and 
insinfetiens,  he  will  make  out  attachment,  which  is  not  bailable 
The  bill-  mi^  be  amended,  on  motion,  though  the  cause  be  at  Amending 
ittafty  for  tiie  purpose  of  obtaining  a  suBScient  and  direct  admis-  ^^^: 
sioD  of  deeds,  &c. 


o5 
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^^^'  lUceiver. 

A  RscxiTER  m  Chwac9SY  is  a  peison  indifiereat  between  t&e 
parties  to  a  suit,  a{moiatea  by  tbe  Court  tord  ceive-the  lents  afind 
profits  of  landy  or  the  profits  and  prodnee  olotfaer  preperty  in 
dispute,  and  to  mana^  and.  take  case  o£  tbeestates  and  property 
in  question,  in  causes  in  this  CourU  He  is  coandem  as  an 
officer  of  the  Court,  and  in  that  ci4>acity  has  some  privileges^ 
and  is  under  some  restnints.    Hair.  499..    NewL  20b. 

It  is  perhaps  scarcely  piaetieaUe  to  meatioQ  every  case  in 
which  the  Court  would  think  it  proper  to  grant  an  applicatian 
for  a  Receiver.  He  is  auppointed  in  various  stages  of  a  suit,  and 
sometimes,  but  not  usually,  before  as  well  as  after  answer.  The 
appointment  is  always  on  motion  with  notice,  never  expaite  : 
but  this  rule  is  subject  to  the  facilities  of  amicable  suits.  The 
most  frequent  matters  wherein  a  Receiver  is  appointed  are  those 
of  in£aiuts  entitled  to  real  estates ;  in  which  instances  a  Receiver 
is  seldom  dispensed  with  if  the  property  be  of  any  considerable 
magnitude  ;  or  in  suits  between  partnei-s  in  trade,  for  the  pur- 
pose of  winding  up,  but  not  for  continuing  the  concern  ;  or  in 
suits  to  guard  against  the  wasting  of  testator's  assets  by  an  exe- 
cutor. The  two  last  are  the  more  usual  cases  in  which  the 
Court  has  been  induced  to  appoint  a  Receiver  before  answer, 
upon  sufficient  affidavits  of  the  vrasting  or  danger  of  the  pro- 
peily.  13  Ves.  266.  3  Bro.  C.  C.  158.  Also  on  consent  of 
all  parties  where  trustees  refuse  to  act.  3  Meriv.  695.  Buit  a 
Receiver  will  not  be  appointed  on  the  mere  fact  that  the  executor 
is  in  mean  circumstances.  12  Yes.  4.  But  otherwise  where 
executors  are  insolvent.  4  Bro.  C.  C.  277.  2  Yes.  J.  98. 
Nor  for  personal  estate  on  account  of  a  dispute  in  the  Eccle- 
siastical Court  concerning  a  probate,  as  that  Court  may  grant 

Pendente  lite^  administration ;)6nclenfe  Ike:  nor  yet,  as  a  matter  of  course,  upon 
a  bill  filed  by  a  heir  at  law  to  controvert  a  will.  Wy.  Pra.  Keg. 
356.  Where  a  bill  is  filed  for  an  account  of  a  partnership,  both 
partners  being  dead,  a  Receiver  ¥rill  be  appointed ;  but  in  a  case 
of  partners  living,  there  must  be  gross  abuse  to  induce  the  grant- 

Pditners.  ing  of  a  Receiver.  2  Bro.  C.  C.  272.  And  a  Receiver  has  been 
granted  for  one  partner  against  another,  where  the  defendant 
was  in  contempt  and  did  not  appear.     4  Bro.  C.  C.  441. 

I^egal  title.  Where  the  matters  in  dispute  depend  upon  a  mere  legal  title, 
a  Receiver  will  not  be  appointed,  unless  strong  ground  of  title 
is  shown,  and  the  rents  are  in  danger.    Ambl.  311.     Yet  the 
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West  Indies. 


ipplicatipn  Vaft  heiBA  gr«Q|ed  against  the  legal  estate,  ante    CHAPTIB 
coaTejraBce,  u^n  •troog  snapkioa  of  idbuaed  cenfidenoe  ariaing        ux» 
upao  the  answier^    IZ  Yes.  K)5.    Aa  onler  made  for  one  te«   .1. 
na^t  in  comnum,  in  posseaaios^  togive  secvritf  for  paiymKit  of  Tenant  in 
ike  proportion  d  rants  to  l^s  co^tOMWts,  otheiwiae  tlie  order  to  common, 
go  for  a  Receiver,  (4  Bro.  C.  C.  414.)  a  clear  case  of  ezclu- 
sioik  being  made  out.    2  Mmv.  405.    A  Receiver  ia  never  a^ 
pointed  whem  a  bill  haa  not  h^em  filed,  and  no  suit  ia  pending, 
even  in  the  case  of  infonts'  estatea;  the  Court  liaving  no  juria* 
diction,  vrithout  a  bill  filed,  except  in  bmacies,  to  appoint  » 
Receiver,     1  Atk.  578.    A  Receiver  has  been  appoiated  at  tiie 
instance  of  the  beir  at  law,  and  next  of  kin  of  a  testator,  wkMe 
will  vas  set  aside  for  insaia^,  while  the  will  was  in  coirtest » 
the  Ecdesiastical  Co^rt^    %  Atk.  978.    During  the  life  of  a  Mortgagee, 
mortgagor,  a  second  mortgagee  cannot,  without  coatsent  of  the 
first,  have  a  Receiver ;  for  me  Court  cannot  prevent  the  first 
mortgagee  from  bringing  ao  ^eetaent  against  the  Receiver  as 
soon  as  ap^inted.    2  Dick.  60a..    But  see  2  Cox,  378.    3 
Ves.  58&    Alihougii  geneial^  a  mortgagQe  ahall  not  be  de* 
priced  of  possession  so  long  as  any  thing  lemainfi  due  to  him, 
yet,  vhere  a  mc^gagee  of  a  West  India  estsjle  refused  to  sw^r 
anydiing  was  due,  a  consignee  was  appointed.    13  Ves.  d77v 
Heceivers  have  bei^  appointed  of  aliquot  parts  of  estates.    2 
Dick.  478.  800.    A  defendant  being  in  possesion,  as  tenant  of 
a  p^  of  mor^aged  premises,  and  purchasing  a  part  of  the  mort- 
ga|ee/a  ii^teres^  cannot  unite  the  two  charactera  of  mortgagee 
^  tenant ;  therefore  his  posseasion  aa  tenant  could  not  be  aet 
ap  against  the  principal  mortgagee,  at  whose  instance,  as  plain- 
tiff in  the  suit,  a  Receiver  was  Utevefoie  appointed.    3  Anst. 
75^.    In  a  suit  for  specific  performance  ot  an  agreement  to 
execute  a  mortgagj^  upon  an  advance  of  money,  the  Conrt 
gnmted  a  Reca,ver  before  answer.     4  Mad.  463.     Wheie 
satisfaction  is  sought  out  of  real  assets  descended  to  an  heir, 
an  iniant,  so  that  the  parol  may  demur,  the  Court  vnU  apt  Parol  demm. 
point  a  Reeeiver  of  the  real  estate  descended.    2  IHck.  696. 
And  if  the  person  in  possession  of  real  estate,  which  is  assets, 
Ua,  hv  his  answer,  stated  the  circumstaaeea  of  the  paoparty  to 
be  such,,  tiiat  in  the  administration,  both  the  real  estate  and  renta 
^^  piefite  must  become  responuble  to  the  demand,  the  Couxt 
^  S^ttAl  a  Receiver  in  the  first  instance.    8  Vea.  71.    A  re- 
c^er  waS;  ap|iointed  under  a  probability  of  a  misapplication  of 
tlie  wastiilg  of  the  eflects  of  an  intestate  by  a  limited  admimstia- 
tor,  who  i»  only  a  trustee  for  the  infant.    Bam.  28.    Also,  where 
^  acting  executor  did  not  put  in  his  answer  to  a  former  suit  for 
^  aoeount,  and  was  in  contempt  ta  a  commission  of  rebellion, 
and  had  absconded  from  the  kingdom,  a  Receiver  was  appointed 
QB  behalf  of  an  infant  plaintiff,  before  service  of  subpoena.    2 
Diek.  580.    Also  wheie  the  husband  of  an  eaecutiix  was  out«f 
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formance. 
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cii APTSR   tlie  luiidictioa  M  the  ConH,  ood*  not  aBEvtoable  t»  ppoo^ia.'"  It 

XIX.        ^^  ^^^*    TImk  is  a  mstenal  ditfeMiiee  beU^^eeti  Hi^  Afinftger 

.  of  «D  fBtate  in  the  W«st  ladies,  and  a  Receiver  hM«; '■  lW&- 

West  Indies.  >»^'  giTe»«e«iity  to  aecount  for  &e  pradaee^  and-to  oMisign^  so 
far  a»  Ike  maoagemcnt  requires  it ;  bat  he  has  a  <fitMifetion  a*  to 
what » to  be  applied  there.  1  yee^  J.  139.  And  whefe  a  tte- 
later  appoists  a  penon  heie  Manager  of  hie  West  kidta  «estates» 
be  will  not  be  leqinred  to  find  anreties,  but  bis  perseaal  seeuitfty 

Repairs.  will  be  sufficicDt.  A  Manager  in  the  West  Ibdiefc  tnay  set, let » 
and  make  expenditaTes  ka  lepairs,  without  applicatien  to  the 
Court;  but  a  Receiver  here  eannot,  althoiigfh  if  iiouiverleiifly 
done,  the  Court  will  direet  an  inquiiy  (on  applieflLtion  for  the 
purpose,  and  W  reference  to  the  Master)  \  and  if  the  repairs  j«re 
found  to  have  been  beneficial  to^  the  estate,  and  done  W  the  di- 
rection of  the  trasteesi  they  will  bt  allowed.  '6  Ves.  T99.  lu 
general  lOOi.  a  year  is  the  utmost  a  Master-  will  allow  to  a 
Receiver  in  passing  his  acooantsiiur  repairs  on  an  estate,  though 
of  considerable  extent,  if  done  witboot  his  privity  and  sanctiim. 

Letting,  dc.  ATthengh  fr  Receiver  is  to  let  the  estate  to  the  best  advaat«ge, 
yet>he  may  not  proceed  in  ejectments  against  -tenants,  iM>r  nSse 
the  Tents  upon  uight  grounds,  nor  let  even  for  a  year,  "mthout 
application  to  the  Master.    3  Bro.  C.  C.  68«    I  V^es.  J.  164. 

See  New  Or-  And  see  New  Order  LXIV.  at  the  end  of  this  ohapter.     Biit  he 

der  LXIV.  ioay  distrain  foi-  rant,  without  a  particalar  order,  unless  there  be  a 
doubt  as  to  the  party  having  a  lepal  right  to  the  rent.  8  Atk. 
7fi0'  But  where  a  Recei\'er  distrams,  it  must  be  in  the  oame  of 
the  person  having  the  legad  estate.  3  Atk;  750w  Where  a  Re- 
cover is  appouited,  and  the  owner  of  the  estate  is  in  possession, 
the  Receiver  eannot  distrain,  but^e  Court  must  be  applied  Vb  for 
pOBSessbn  to  be  delivered  to  him.  '■  2  Ves.  401.  An  order  was 
made  that  a  Receiver  might  distrain  in  the  names  of  trustees.  1 
Dick.  120.  An  ejectment  cannot  be  brought  against  a  Receiver 
without  leave  of  the  Court.  9  Ves.  335.  Nor  can  a  Receiver 
defend  an  ^eoUaent,  and  charge  the  expense  in  his  aeentint, 
without  application  to  the  Court,  on  which  a  reference  to  the 
Master  would  be  directed  to  see  if  it  were  for  the  parties'  benefit. 
6  Ves*  287.  In  an  in^nt's  suit,  who  had  no  guardian,  the  Re- 
ceiver not  placing  out  the  surplus  rents  as  he  was  directed  to  «lo, 
at  interest,  when  amom^ing  to  a  competent  sum,  (namely,  in 

Competent     the  Accountant-General's  Office  1(KM.  is  reckoned  a  tx>mpetent 

>ura.  gum,)  he  was  ordered  to  pay  4  per  cent,  from  the  tinie  of  the 

decree  till  the  infant  came  of  age,  notwiUistanding  the  Master 
may  have  givoi  no  directions,  or  the  baiklings  and  fhrms  were  in 
^  bad  condition.  3  Atk.  274.  A  Receiver  is  no  more  liable  to 
make  good  unavoidable  losses  than  a  trustee,  when  not  arising 
from  any  defiiult  of  his  own.  And  he  is  not  held  liable  to  a  loss 
by  the  faihxre  of  the  testator's  banker  in  the  cduntiy,  with  whom, 
^Mt  going  to  London,  to  pass  his  accounts,  he  deposited  the  OMmey, 
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iiHpi^bs  to  4nnr  fiwrit.    It  adeemed  »iiecai8Qmr  ptaeiMiiM  to  -  tRAS^sR 
jyi>itfiH»£adflfable  alam»l>  London  tipoiigh  ti  tiMirBr>  T1ie<tfme        ux. 

,f«le.lxo]ds  ARten  a  R«ofeiveiF  pajn  tie  iiMMy  to  a  tradwnuin  in  '- — 

goad  cmMt,  mad  talraibis bilk  for  it,  andths  tradwiimni  fails  a«on 
,  ailer:;ibtit  If  .tbo  Receiver  is  aware  of  plaeiiig  the  moM^r  in  im- 
wopai'^handa,  he  must  xsakA  it  good.  3  Atfc«  480.  And  if  a 
fieeeivet-  malKA-reinktaneeSy  or  lodges  mooey^  to  ins  own  credit 
md  tKe^iwith  any  banker  or  other  person,-  and  net  to  a  sepafate 
acGpantfOf  tbe  trust,  he  will  then  (probably  in  any  case)  he 
charged  with,  the  loss  from  any  fiulnre.  - 11  Ves,  377*  It  is  not  Balsnces. 
t»  he  fittpposed  that  a  Receiver  can  exhaust  the  whole  amowtt  re- 
ceived from  the  rents  of  the  estate :  thetefore  no  state  of  the  pto- 
pei^  will  justify  the  keeping  the  balance  in  his  hands^  8  Alk. 
273iit  But'diis  rule  does  not,  it  is  conceived>  go  to  the  extant  of 
piedvding  the  Receiver  from  retaining  sueh  a.  reasonable  hala«ce 
U|,handf  from,  year  to  year,  as  may  be  probably  wanted  for  tiie 
ciDpent^/or'Someother-foveseen  ex^penditBre  of  the  ensuing  year. 
With  ceq»ect  to  the  persons  who  nuiy  be  appoiiKted  a  Reeeivter, 
Mme  are  ineligible  on  aeooaat  of  their  professional  engafsnents. 
Theqeftufe,  aUhough  a  nractisiag  barrister  or  member  of  the  House  Who  eligible. 
of  Commons  are  eligible  (o  be  Reoeivei's,  yet  not  the  solicitor  in 
the  cause,  nor  the  next  friend  of  an  inluit.plainti^  nor  a  trusiie, 
luleas  merely  to  preserve  contingent  remainders,  in  wlueh  «ase  *  •  - 
hft  is  eli^ble,  as  he  is  alao  if  having  a  power-  to  sdl  or  eacchaft^, 
hut  >not  if  he  have  a  power  to  lease,  2  Mad.  Ch..239 ;  no*  a 

Sff..  no*  a  receivex^general  of  a  county,  are  eligible.  2  Mad. 
p.  232.  But  as  to  a  trustee^  be  may  perhaps  be  appoiafed,  if 
tioothex  can  be  procured ;  but  if  appointed,  it  will  te  without 
ODAohiment.  liVes.366k  A  mortgagee  will  not  be  eonpoHed  Mortgagee, 
to  give  way  to  the  owner  of  the  estate  in  the  appointment  of  a 
Receiver,  and  therefore  the  Masfeei  may  prefer  a  Receiver  proposed 
^  a  mortgagee  before  one  proposed  by  the  mortgagor  and  a  p^* 
chaser  of  the  estate.  3  Yes.  588.  When  a  Receiver  has-been 
apppointed  by  the  Master,  the  appointment  is  conclusive,  titiless 
upon  some  very  strong  case  of  disquaUfieation  shewn  to  theComt. 
12  Ves.  317. 

It  has  been  mentioned  that  a  Receiver  is  only  appointed  where 
s  bill  is  filed :  and  that  then,  en  motion  with  notice,  a  Remver 
vUl  be  granted,  whether  prayed  by  the  biU  or  not,  if  the  Cottrt 
s^es  it  necessary,  aftw  answer,,  and  sometimes  (on  a  soficient 
esse  made  out)  before  answer.    And,  in  an  in&at'a  suit)  the 
^PpoiotmeiiA  wiU  be  made,  even  if  the  estate  be  in  mortgage. 
Ii  the  bill  do  pray  for  a  Receiver,  the  appfioation  and  notice  of  Prayer  of  bill, 
inetion  (see  ^atiee,  vol.  ii.)  will  be  in  the  terms  of  the  ^  prayer  of 
theibill ;  and,  if  it  be  an  infm^s  estmte,  even  thou|fh  a  Receiver  Infant, 
be  not  proi/cd/ar,  iraoaediately  on  the  filing  of  the  btU.  2  Madd. 
2d4>'  The  notice  must  he  served  in  tiie  usual  manner,  en  the  Verification. 
Clerlw  iaCourtolall  necosMury  pasties,  (see  ChJCXXVI.p.144,) 
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and  tn  aftdavh,  by  aoiM  competent  person,  .  .  ^ 
fucb  fitcts  and  ciiemnstaiioeB  as  aw  deemed  to  constitnte  tiie 
cessity  fin-  the  appointment,  and  an  oflkse-cepy  taken,  when  filed, 
to  be  read  in  Conrt,  if  reqnired.  This  affiaavit  is  to  be-biided« 
and  added  to  the  pleadings,  with  snch  statement,  in  addMn 
thereto,  by  waj  of  brief,  for  connsel  on  the  hearing  of  the  n»lion« 
as  may  be  neeessarfto^  enable  him  t»  pat  tiie  Covin  in  poesoaion 
of  sttjleiont  reasona  f or  granldng  the  application.  K  me  bill  do 
tme  pray  fbr  a  Receiver  in  case  of  an  tn^faaft  suit,  as  above 
noticed,  thea  the  notice  and  application  mist  be  on  snffident 
grounds  to  bastsAed,  as  jnst  adv«ted  to ;  though,  it  is  presumed, 
the  neoesalty  can  seldom  arise  from  the  omissioa  of  the  pfayer  in 
an  tn^7it*«  iittl,  which  it  is  but  prudent  to  insert,  even  if  not  cer- 
tain of  being^  wanted.  And  even  <^sr  a  deenie,  in  any  case*  a 
Reoeiver  will  be  granted,  on  like  ap]^icatioa,  thongh  the  liii]  did 
not  pmy  for  it,  if  the  Coait  t^ink  it  necessaiy.  2  Madd.  eh«. 
289.  [Q».  If  ^ere  be  not  sufficient  gronnds  for  an  applicalis» i» 
a  Recover  befere^  the  defendant's  answer  comes  in,  can  it  be  d~ 
wlMls  made  upon  affidavits  against  the  answer,  unless  toasl^ 
be  sabstantiated,  1&  Yes.  144,  except  where  the  soawer  is 
iM^beftve  the  day  for  which  the  notice  of  motion  ia  given,  and 
thitef  is  not  tine  for  lihe  plaintiff  to  make  the  motion ;  or  it-atacnd 
over  at  defendant's  request ;  in  which  cases  affidavits  may  be 
vlad  in  support  of  it,  and  the  answer  considered  and  reed  on  the 
ether  side,  as  a  counter  affidavit.  1  Ja.  and  Wa.  589.]  ShonM 
the  Court  make  the  order,  it  is  to  be  drawn  up  and  served  on  the 
defendant's  Clerk  in  Court,  if  defosdant  be  m  Court,  by  ftoete 
i^pipeared.  See  the  Form  of  the  Order,  vol.  ii.  The  gmieim 
mode  of  eifectuatkig  this,  as  well  as  other  orders,  by  prsessdh 
i»t  ths MtmefB Offiee,  is  detailed  in  Ch. XXXVU.  and  Ch.Ll 
In  the  actual  appointmmt  of  the  Receiver,  ^e  Master,  tfacnglk 
exercisNig  his  own  judgment,  is  neveith^ess  alwigrs,  as-BHttcrtif 
eonrse,  open  to  the  suggestion  of  such  person  or  peisons  as  the 
applicant  may  submit  to  him  as  proper  to  be  appomted. 
>  This  is  done  by  a  proposal  (s^  in  vck,  ii.)  to  be  carried  into  tiie 
Master's  Office ;  on  having,  and  to  proceedon  which,  wammH  must 
be  taken  out  «i^  served  m  the  usual  manner.  See  Proeeedmgt  in 
theMtater^s  Offib$,  Ch.  LIV.  The  first  warrant  will  be  undsr- 
written,  '<  The  plaintiff  (er  dcfcndant,  as  the  case  may  be,)  has 
"  left  a  proposal  for  appointing  a  Receiver  of  the  rents  and  pio* 
*•*  fits-'of  the  estates  in  Question  in  this  oause."  The  warrants  to 
mceed  are  to  be  attended  in  the  ordinaiy  way,  and  may  be  un> 
dei^writtto,  <*  To  proceed  upon  plaintiff^s  (or  defendant's)  pro- 
**  podftt'for  a  Receiver." 

This  pMpoAil  may  possibly  be  opposed,  and  the  advene 
seneitor  may  bring  in  a  etmnttr  proposal  in  support  of  a  diflerent 
pgt&im  as  Receiver,  in  which  easie  the  Master  wiU  exercise  his 
diseretionary  ehoiee,  unless  (if  audiortzed  by  4he  oirder  so  to  do) 
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Hitn^  tet  obenmtlaBM  naM  te  nacte  ka09m  t»  tiM  MwQv, 


by  m  affidairit,  unA  a  vema)  anucaMl  ta  il,  or  set  mil,  hf  ^*^®* 
YAyofscbmle,  m  dio  aAiavit,  or  otherwise  by  a  fMv  tffi^ 
wrii^  mmt  jHwpnt.  And  the  witteicncy  of  the  MrMte  for  the  Soretiei. 
Receiver  (who  are  to  be  worth  at  least  two  years'  rent  ef  Um 
pmperty,)  BMst  also  be  sn^staatiated  by  etflkhnrit,  genefaHy  jpre- 
putd  in  the  Afaster's  Office^  See  1Wm»  of  PMipesal  and  Afida«- 
wls,  vol.  ii. 

The  wairsftts  wiH  be^  pfoeeeM  in  sieeiMttDg  to  tb»  dmiim* 
siHceB,  and  attended  hmim  the  Master  until  he  hate  deeided 
span  the  BeeeWer  or  Reeeivevs  to  be  appointed :  wad  wtai  he  Recogui- 
hsB  so  dtone,  the  Master^s  deik  ntepans  the  rengnuamtt  to  be  **^  V^- 
ealered  into  by  tlie  Reeeiver  and  bis  safeties,  arw^l  as  the  agH"  P**^* 
dnft  of  their  suffieimmf*    The  warvant  to  be  taken  out,  »n  pn- 
T""^  these  daeumenls,  must  be  sepved  on  the  opposite  Cleiiis 
is  Cmirt  in  the  eanse,  and  copies  of  thesn  aia  t»  be  taken  on  the 
part  ef  the  Reoeiver,  said  all  o&efs  inteieslsd.    The  warrant 
will  be  vnderwritten,  "  71b  M«««ir  hm  prepared,'*  &c.    Th* 
Mastsr^  clerk  then  engrosses  tbit  vecognisance  and  affidavit,  his 
flUomnee  of  vtfhieh,  in  the  oHU^n  of  each,  Ae  M astw  wifl 

The  rspMt  of  the  approtn^  of  Receiver,  «id  of  the  reeognzsnee  Report  ap- 
aod  affid«vit,  may  then,  if  nei  done  before,  be  bespoken  ;  and  proving . 
the  usual  warrants  taken  ont,  served,  and  atten^d,  en  prtpiaiitg, 
*o  ftHlt,  and  to  agu  it.    All  parties  ooneemed,  inclodhie  the 
lUoeiver,  areata  take  a  copy  of  the  <b»ft  of  die  report,  ^ach, 
when  settled,  is  transcribed  and  agaed  in  the  usual  way,  and 
ifsuMB  geaendly  in  the  Master^  OfSee,  nntil  tho  coin|4etioa  of 
the  sabs^eat  tLoAJimd  r^>ort)  vis.  that  flppsiirti«gthe  Receiver. 
-The  next  step  is  to  iix  a  tine  for  ^  Receiver  md  his  safeties  Recogni- 
eatsring  into  the  leeegnisanoes  before  the  Master,  the  latter  alt  unce  entered 
the  same  time  justify w^,  by  their  aftdavitof  sufficiency.    F«t  justifying, 
disse  pofpoesB,  wanants  must  be  taken  ont  and  served.    All,  or 
aey  part  of,  these  pioceedings  may  be  carried  on  in  the  oountiy, 
if  rieoestaiy,  before  a  Master  oAraofdinafy.    When  the  Master'^s  Enrolment, 
isierk,  either  originanv,  or  when  brought  to  him  from  the  eoantry, 
is  ia, possession  of  &e  lecognianceB,  he  takes  them  to  the  En- 
'rohaeat  Office,  m  Cfaanoery  Lane,  and  earoUs  them ;  the  affida- 
«ic»  lemainiDg  in  the  Master's  Office^  Then  IdHows  the  Master's  Report  «p* 
i«pert  of  the  tqifOhMMHh  which  yvw  proeare,  t&king  out  the  usual  Po^^Wig. 
wsRsnts,  cm  pnpafkig,  to^  gm&,  and  ta  ngn,  as  before ;  vAach 
t^nng  duly  attended,  the  report,  when  settled,  will  be,  as  usual, 
^n&wtibed  and  signed  by  the  Master,  aad>  ^nith  the  report  of 
opprowl,  Med  in  tlm  Rerport  Offibe,  and  ofllee  copies  taken  thence 
fy  the  Receiver,  and  ail  other  interested  panies.    The  appeint- 
ncttt  of  Receiver  is  then  completed.    The  costs  of  these»  and  tfU  Coiti. 


304 


EECEIVEIL 


CHAPTER 
LIX. 


Several  Re- 
ceiTera. 


Opposed. 


RecMumen- 
dation  of 
parties. 


Receiver*! 
daty. 


Refnial. 
Order. 


Service. 

Orders  en- 
forced. 


incideaial  pcooMdiiigi,  v^  in,  tli«  fiist  instaDoe,  S»  Wmi&^ 
tb«  Baceiver,  when  taxed,  and  allowed  km  in  pawtg«4siifjl 
reoeiversbip  account.  If  the  appointment  be  before  lieaiPi^tllft 
order  will  probity  diseet  how».or  out  of  wbat. ^»d*  iC^  ^il^mi  bft 
any  in  Coart»  they  are  to  be  paid ;  and  ciiiciWMtfaiya  |iinilii»i» 
tainune  the  pmM  of  yoiu  malRing  out*  and  getting,  tbmi^vedU 
ftp^  paid.  .'  -.  ^■ 

In  cases,  of  very  laige  property,,  or  estates  lying  distantly ,Crmi 
each  other*  it  is  not  a^iisual»  and  may  be  yery^  proper*  lo  have 
more  than  one  Receiver*  though  in  im  former  instax|ce»  tbe^^iid 
of  securily  may^  perhaps,  be  equsdly  o^Hained  by  the  modiaqi  of 
additional  sureties ;  but  in  such  case-  Jthe  proposal  si^ould- stale 
the  particular  local  situation  of  the  estate>  on  accsount  of  wbaed 
it  is  made*  Should  the  appointment  be  contested,  it  m^  ba  adr 
visable  or  necessary,  as  before,  to  infonn  the  Master  of<:.thaHsita^ 
ation.  and  annual  vaJue  of  the  property,  and  of  any  othoc  in^per- 
tant  particulars,  by  cariying  in  an  apprc^xiate  stato  of  faqta.  in^ 
troductoiy  to  the  proposal,  a  forai  of  which  see  in  voUji.  U 
inay  also  veiy  much  facilitate  your  object,  for  tl|e  p^rpoaa^of 
givug  weight  in  the  Master's  choice,  {which  it  unquestionably 
would,)  to  obtain  a  written  consent  and  recommendatioa  of:  the 
person  proposed  from  as  many  of  the  parties  int^sted  a&p^a* 
sible;  at  any  rate,  a  majority  of  such  aduU  parties  as  m^.ba 
nwtt  materially  concerned  in  the  appointment*  A  testalocfa  ^e- 
conmiendation,  and  the  respect  paid. to  fcmuUes.of  disti^c^Btf 
are  considered  as  influential*  15  Ves»  283.  If  a  fepo^-^ftf-a^ 
Keoeiver  is  to  be  contested  before  the  Court*,  it  must  bi  on  ^Kf^^ 
twos  filed  in  the  first  instance,  Dick.  687,  unless  on  an  ol^iipn 
brought  by  petition.    6  Ves.  459*  .         •. 

The  first  matter  to  be  attended  to  by  a  Receiver  aft^  Jua^iMK 
pointment,  and  prej^aratozy  to  his  collecting  the  renta.«of^  the 
estate,  is  to  secure  his  recognition  by  the  lenant^i  and  their  pm^ 
ment  of  their  rents  to  him.  He  wUl  therefore  r^alaclya.aa  the 
first  instance,  call  upon  the  tenants  to  attorn  to  hun«  on  bia.pr»r 
duction  of  the  order  and  report  appointing  him  Recover.  Sh^iK 
any  refusal  be  given,  the  Court  must  be  moved  lor  an  order  u^aa 
the  refractory  tenants  by  name,  to  attorn,  &c.  The  appUcatioa 
for  such  an  order  is  grounded  on  a  statement  of  the  order  of  xa* 
ferenoe,  (whether  the  appointment  be  before  (ur.  alter  deoree*)  and 
ihe  report  appointing  him  Receiver.  An  affidavit  must  ba  aaads 
(and  of  course  added  to  your  brief)  of  the  ftnct&.  of « the  ijefof^t 
and  of  such  other  collateral  matters,  if  any,  as  may  b^  neoeisaxy . 
The  order  is  of  coune,  and,  when  perfected,-  is  to  be  servedoo 
each  tenant  implicated  in  it.  The  enforoement  of  oMi^iios  19 
this  order,  if  necessary*  must  be  resorted  to,  by  then  applying  tp 
the  Court  for  an  order  of  eommittal  for  disobedieoQa  to  the  oraer- 
to  attorn ;  and  to  render  this  order  of  commitinent  e0ectual»  you 
will  adopt  the  usual  course,  as  stated  in  the  case  of  purchasers 


aot  p^iog  their  purduoe-money  into  Court,  (Cfa.  L. ;)  tbe    CHAFTBR 
WtMKii^  m  haiA§^  james  ii^'tke  tttk,  aad  thei!ef<a«  not,  any  more        ux. 
ttHi  fkfiSmmf  attenalil«  to  the  process  of  a  writ  of  execution  . 

Ata^k^  hivMh  «l  *the  Recetver'ir  Ofiice,  is  to  attend  to  the  LettiDg. 
Mn^tf  the^pl«tbiMs  to  the  hest  advantafe.    But  if  a  lease  is  !<«»«• 
to  b6^|ratil6drit  must  reeeive  the  sKBCtion  of  the  Court,  for  which 
an  express  application  must  be  made.    The  first  step  is  a  notice  Notic«. 
of  inbtSM,  WW  aetted  ear  all  necessary  parties,  for  a  reference  to 
tlieMaiter  ti^iuqdke  and  state  "  wheuier  it  would  be  proper  to 
'^tot^y,  ftitd  whsA  pert  <rf  the  estate  in  question  on  lease,  and 
"^a^'«%at  tei^s  sFUd  ccmdkkms  V*    Or  a  petition  at  the  Rolls  Petition, 
naf  bis  plviseikte^for  the  same  purpose.  The  order,  when  made,  Oider. 
matt' Id^' the  tistm)  way  be  perfected,  and  served  on  all  poper 
pirtiie&  hi'^9ie  cilusei  and  a  prtpomi  pvepered  and  carried  m  be*  proposal. 
mtfa^4tflkstl»*,  (tee  Proposal,  vok  ii.)  and  proceeded  upon  like 
o^-taaxifirsl^on  waifants,  4«  be  taken  out  on  leaving  and  to 
FBiEiM|f,*^hfclr-'bebgf  duty  attended,  the  Master  will  maiCe  his  re*  Report. 
port,  idhwing  tlfe'pitjpoSBd,  if  approved.    The  report  is  to  be  filed 
mtfite  BeftertOffioe,  ah  otfce  copy  taken,  and  a  petition  to  eenfirm 
it  Biepai«d.. '  In  ^e  structure  of  this  petition,  as  well  as  that  for  Subsunee  of 
theriJfeii^ce'fiF^e  application  be  by  petition  and  not  motion,)  peiUion, 
70irln>lll^i^9>y<elir^,  as  to  its  materitUt,  of  the  form  of  prdpMa^ 
abovfe  tfefefred  tfi,  «o  far  as  necessary ;  and  will  besides  state  as 
SQccincffly  as  may.be;  such  pmceedings  in  the  cause,  and  facts, 
as ]iffe before  adverted  to  upon  this  subject,  and  as  maybe  proper 
forbridgkkg  the  whole  «tate  of  the  matter  before  the  Court ;  and  and  .of  the 
in  regard  to  the  prcpoiaU,  it  is  obvious  that  the  Receiver  vHlI  be  propowi. 
to  be  much  consulted  as  to  tbe  proper  terms  and  conditions,  rent 
and  covenants,  of  the  proposed  lease.    1  he  petition  to  confirm  the 
lifter's  report  allerwuig  the  proposes,  will  of  course  state  that 
report  fdly ;  see  the  heads  of  States  of  FetcU^  and  Fettttbni,  in 
vol.  iii,  fbr  the  mode  of  stating  reports.    In  addition  to  the  eon-*  Reference  to 
finaatioB  of  the  report,  the  petition  must  pray  that  it  maybe  re-  ypp^ove  a 
fenedbaiCk  to  the  Master,  to  settle  and  approve  of  a  lease  to  a     ^^' 
tenant  upon  the  terms  and  conditions  in  his  report,  and  to  tax 
the  costs  of  the  former  and  present  application,  and  consequent  Costs, 
tial  thereoD.    This  petition  and  the  order  upon  it  are  to  be  eon- 
ducted  and  acted  upon  like  any  other.  See  Petitiomt  and  Orders, 
A  draft' of  the  lease  must  then  be  prepared  conformably  to  the  Draft 
propossd,  and  left,  'With  the  onlering  part  of  the  order,  in  the  left* 
usQid  way,  in  the  Master's  Office ;  and  warrants  on  leaving,  and 
wairtaits  to  proceed,  and  to  settle  the  draft,  taken  out,  served,  Wairanti. 
and  attended.    When  settled,  the  lease  will  be  engrossed  in  the  RnKroMin^. 
Master's  Office  ;  the  Master  marking  his  allowance  of  it  on  each  Allocator, 
skin ;  and  having  obtained  his  certificate  of  such  allowance,  you 
file  it  in  tho  Report  Office.    The  Master's  clerk  will  give  you  a  Master'tbUl. 
Wl  of  iJiese  charges.   A  counterfart  of  the  lease  is  to  be  prepared  Counterpart. 
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«■  the  p«rt  of  the  tennt,  which,  when  executed  by  him,  asd  the 
lease  itarif  by  the  Receiver,  the  tenant  maj  then  have  posieaaon 
of  the  land.  The  cetu  of  tbeM  pooeedmgs  will  be  iiltimatetjF 
paid  by  the  Receiver,  and  charged  in  his  accounts  ;  except  the 
counterpart  of  le«e,  which  the  tenant  wiU  pa^. 

Any  objection  to  the  Reeeiv&r*i  Mdary  (which  is  directed  by 
the  Older  or  decree  to  be  allowed)  should  be  taken  on  bis  patdng 
kit  jtnt  aecamu.  The  nude  of  passing  which  and  his  sabsequent 
icowmts  will  be  niesently  set  foidi ;  and  until  he  brings  Ins  &st 
aocott&t  into  the  Master's  Office,  the  BMower's  talary  is  not  sob- 
aitled  to  tiie  Master's  consideration.  The  Recover  diarges  a 
liqoidated  sum  at  the  rate  of  SL  per  cent,  upon  the  ^nMs  rental : 
not  upon  the  dear  receipt;  and  whidi,  when  aUowed,  is  what  is 
tenned  the  mlary  tUUmed  to  Hie  Receiver  for  hu  care  and  poms ; 
but  in  instances  of  rentals  of  very  considmble  amount,  so  large 
m  pef-centage  would  not  be  allowed,  but  probably  such  filed 
saiMy  as  should  be  deemed  adequate  be  substltirted :  so  per- 
haps, that  a  Reeeiver^ft  salary  should  never  exceed  800i.  or  ItXKM. 
per  anniMn. 

In  proeeeding  to  past  the  Receiver* t  aceoHtit,  the  ftnt  acemmt 
for  insfamce,  which  serves  as  the  ^i^  and  ground-work  of  all 
subsequent  ones ;  you  first  draw  it  out  from  materiafe  the  Be- 
oeiver  will  furnish,  and  it  may  be  as  well  to  be  in  such  forms,  as 
the  office  in  which  the  cause  is  usually  adopts ;  the  offices  vary- 
ing a  Utfle  ift  (hat  respect ;  and  to  conform  as  much  ae  mav  be 
to  that,  yon  may  borrow  it  from  the  Master's  Office*  The  ioim 
in  vol.  ii.  im^  be  adopted  generally,  though  with  any  appficaUe 
variation  that  ma;^  occur  to  you  from  circumstances ;  comptisiDg, 
what  «A  are  required  to  do,  the  situation  and  description  of  tbe 
premiser;  the  tenants*  names ;  the  anears  of  the  preceding  year ; 
rents  due ;  rents  received ;  arrears  due ;  and  a  c<^mn  for  re- 
marks or  explanations;  The  foregoing  constitute  what  may  be 
termed  the  Receiver's  charge.  His  discharge  will  consist  of 
pfeyments  of  eveir  allowable  description ;  allowances  to  tenants ; 
thO  Receiver's  su&iy.  Having  prepared  and  made  a  fair  copy  of 
the  account,  (on  brief  paper,  boohnse,  unless  briefwiae  be  found 
nore  convenient  or  be  preferred,)  it  is  left  like  other  documeDts 
in  the- Master's  Office  ',  and  warrants,  on  leaving  and  to  proceed, 
taken  out,  underwritten,  and  served,  as  in  other  caees,  on  the 
Clerks  in  Court  of  all'  necessary  parties.  In  some  cases,  as  may 
be  supposed,  the  attendances  upon  thoe  vrarrants,  when  in  a  sun 
mora  or  less  the  reverse  of  amicable,  are  conducted  veiy  scni]iQ- 
lously  in  point  of  allowing  the  items  of  Receiver's  discharge ;  and 
eiren  in  watching  that  his  receipts  are  diligently  kept  up  without 
unnecessary  arrears.  Payments  less  in  amount  than  forty  shil- 
lings, are  usually  allowed  without  vouchers,  upon  the  Receivei^s 
eeneral  affidavit,  sworn  at  the  foot  of  the  account  when  gone 
Sirough ;  but  all  payments  above  that  sum  must  be  strictly  veri* 
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fisd  by  projper  Toiiohera,  which  the  Muster  mails  as  thcry  itm 
prodttcea.  As  in  the  case  of  executors  passing  their  aocmmta, 
SG  of  a  Receiver,  the  manner  is,  the  Master  having  before  him 
tiie  fair  account  left,  and  the  soHcitor  his  own  draft  or  copy,  whh 
the  vouehers  arranged  and  ready,  produces  the  voucher  lor  each 
iti^m,  as  the  Master  calls  for  it.  That  is,  for  verilMng  the  di9- 
eharge.  The  rental  and  catnAl  leceiptB  are  provedtby  tlieir  ap- 
propriate documents,  with  which  the  solicitor  wilt  fbmish  him- 
seif:  and,  generally  speaking,  thoM  documents  nmy  be  the 
schedules  to  the  defendant's  answer. 

These  accounts  occupy  more  or  less  time,  and  requiM  « tittttb- 
ber  of  wairaBts,  in  -proportion  to  their  length  or  difficulty  ;  but  at 
no  moie  warrants  than  a  certain  number,  propoMloned'te'tlfe  nmsy^ 
bcr  of  Chancery  fblios  of  which  the  aecount  consists,  will  tegu<« 
larly  be  allowed,  cffie  should  be  taken  to  get  through  the  ac-^ 
counts,  if  possifrto^,  within  the  mimber  of  warrants-  limited  to 
diem.    With  the  aedouats,  the  Reeeiver's  bill  of  coats  for  his 
appebitment,  a»  #ell  at  of  passliig  the  account,  and  the  bill  of 
Msts  of  the  plaintift  and  deftn&ntB  on  the  sstee  occasions, 
shenld  regulaorly  be  earned  m,  and  the  usulil  w«#raltts  on  leav- 
ing, and  to  proceed  in  the  taxation  of  tiiem,  taMeb  out,  served^ 
M  attended.    The  amounts  of  these  several  coats  are  to  be  ul* 
tims^y  paid  by  the  Recover,  and  foimr  items  in  Hie  discharge 
pairt  of  his  accounts.    Bocks  aie  pMivided  by  the  Mmter,  one  for  Books, 
theeffiee,  called  i&e  Afiaar's  beiA,  iir  vAA^  ^e  sneeuntsf,  at 
Sttceassively  passed,  are  entered,  and' a  duplieate-ef  it,  etdled  the 
ifiwetiwr's  book,  for  htm,  coirtailUfaig  an  eieact  copy  of  each  ac- 
cwmt,  and  which  is  d^ivered'outl^ljie  Maslei^s'  derk  to  the 
Receiver,  after  the  Master  has  maide  his  report  of  passing  the 
accoimt.    Each  account  is  veiifiedt  by  ike  Receiver's  affidavit.  Affidavit, 
prepared  in  t^  Master's  Office,  (and  which,  if  convenience  re- 
quires, may  be  iworn  in  the  country,)  and  annexed  to  each 
yearly  account  in  the  Matter's  book ;  Hbseform  of  which  affidavit 
may  be  seen  in  vol.  ii. 

The  Master  will  now,  on  cmpKcation,  prepefe  his  reported  Report  pie 
passing  the  account,  of  tiie  draft  of  which  copies  must  be  taken 
by  ^e  Receiver,  and  ail  other  parties  concerned,  and  warrants 
taken  out  on  preparing  to  uttk  and  sign,  as  in  other  cases. 
These  warrants  axe  to  be  underwritten,  served,  and  attended  as 
Usual.  Wh^i  the  report  is  obtamed,  it  is  to  be  filed  in  the  Re- 
pert  Office,  and  an  office  copy  taken.  It  does  not  require  con- 
firmation. For  all  these  matters  thus  transacted  in  the  Master's 
Ofiice,  the  Master's  clerk  will  mAe  out  and  deliver  you  the 
Master's  bill,  or  rather  probably  1^  chief  writing  clerk  may  de- 
liver you  a  bill  for  the  warrants  (unless  you  paid'  for  them  as  you 
had  them)  and  some  other  mattepsv  and  the  Master's  clerk  hrav 
self  a  bill  for  the  report,  ^.  to  which  you  will  add,  as  circum- 


Report 
paring. 


Filing. 


308 


KKt'£lV£K* 


CHAPTER 
UlL, 

B«Unoes. 


StetUt  order 
in  next  ptg*. 


Defavlt 


Vacating  re- 
cogniiance. 


Final  ac- 
count. 


«llli«i»  nay  iii4ttce»  the  usual  g^ntuilf  to  hinaelf^  ab  of»  oir 
leports,* 

The  .Older  or  deeiee  directs  any  btdatiee  that  may  i^eHiiiiii  ia 
the  Reeeiver's  hands  to  l^e  paid  mta  CmiH  aa  sooto^s  his  ^t* 
count  is  passed,  which  may  therefoie  be  done  withoitt  a  firteh* 
order  being  i^iplied  for.    It  is  only  oecessaiy,  on  the  part  of 
the  Receiver,  to  apply  to  the  Aocountant-General  for  the  ^atmA 
dsTMtioa  to  pay  the  batanoe  into  die  Bank,  which,  uwrn  inrodtie^' 
tion  of  the  decree  or  order,  and  appointment  of  (or  ifn  other 
words  the  report  of  appointing  him)  Beoeiver,  wiU  be  hatuA^,^ 
The  aiad«  of  paying  money  into  Court,  vis.  into  ^K  Bank,  » 
described  under  Payment  rf  Money  tnto  Court,  Ch.l4.  ]^  1^1. 
The  Receiver  would  not  be  permitted  to  avail  hitfrnelf  ev<mio# 
any  defect  in  the  order,  for  me  purpose  of  retainija^  uioiuay  laf 
his  hands ;  but  must  himself  apply  for  leaya  tofiay-  A  ift^  Mf  be 
liable  to  be  charged  with  interest  at  5  per  cent;    10  Ve8«^  ^74^ 
The  rule  on  the  geneial  order  of  Court,  that  a  Reeeilirer  shaB 
pass  his  aoeounts  annually,  unona  day  to  be  &ced  by  ^e  Biss^ 
ter«  is  very  strict^  if  enfoiteat  and  subjects  him,  ia  iialaiilt,  lo 
nay  intsrest,  and  to  be  dkallowed  his  salaiy.    -8  Ves;  72,  371; 
3Bro.  C.C.41.    I  Ves.  J.  86.    2  Bro.  C.  C.  fil6.  - 
.    Should  a  Reoeiyer  make  it  necessary  ta  arfonte  the  ptymeki 
of  his  balance,  the  mode  of  proceeding  will  be  either'  t»  'pul  thl^ - 
recognisance  in  suit,  14  Ves.  143,  «r,  as  the  mow  'direct  ptid'^^ 
usual  couiaey .  to  obtain  an  oeder,  first  -upon  the  Reo^vort^'pM^ 
the  balance  reported  due  bv  a  certsin  day*;  and,  in  delMar' 
thereof,  to  obtain  another  order,  that  he  aUad  coaan^tted/   Wik ' 
first  of  these  orden  is  upon  motion,  with  notiu  to  the  Reoeiw» 
to  which  he  may  appear  by  counsel  and  pray  timehj  but  if  <<9op* 
mitment  be  ultimateiy  necessary,  the  course  «f  proceedii)g<ia  A^ 
same,  as  to  obtaining,  and  personal  service  of,  the  order,  and  In 
case  of  his  Absconding,  a  substitution  of  service,  td  is  desoiibed 
in  case  of  mm-pot^JMnt  tf  money  into  Court ,  Ch.  L.,  p.  233»  b^^ 
purchaser.    For  a  receiver,  being  an  officer  of  the  Ooilit,  nesd 
not  be  served  with  a  writ  of  execution  of  a  decretal  order,  but 
only  with  a  copy  of  the  order,  and  if  he  disobeys  it  he  will  b# 
committed.    Moa.  40, 

The  vacating  of  the  recoenizance  entered  into  by  -  the*  Be^ 
ceiver  and  his  sureties,  and  his  own  diKhatge  fvom  the  receivep* 
ship,  may  be  applied  for  at  the  termination  of  bis  office,  b(f 
whalever  means  that  may  happen*  In  the  (isaie  of  an  -mfsnti 
the  proper  time  to  make  the  application  has  been  held  to  be  a 
year  after  the  inisat  has  attained  his  age  of  twenty-one,  2  Madd. 
Cha.  240.  To  entitle  the  Receiver  to  this,  he  must  pass  bis 
final  account  before  the  Master,  procure  the  Master*s  report  in 

-  *  These  gr«taitle«  vary,  fkom  perbapa  ha(f*  gainea  to  several  gnfneal, 
according  to  tte  balk,  «r  tnmbte»  of  the  Mfe^ect. 
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t^usttj^way^MidlnrvifigiUed  it,  pay  thebalance,  <«li^1Ms   c9saPTE1l 
done  his  former  balances,  into  the  Bank,  and  obtain  tlie  AC'        liIc. 

ccipMiUH^^^Mwal^ceokificatft  of  such  paynent)  unless  the  pay-   

mi»MJk,.«nidMi  the  order;  made  to  the  penoik  entitled  to  receive 
^^9Bf>9iB^f  Thisiaftplicatiiiii  is  by  petition  to  the  Lord  Chan- 
c^^or.tfr  the  Master  of  the  KoUa,  and  to  be  pursued  in  the 
uHVyBliway  of  petitionSy  not  omitting  the  service  of  the  ovder, 
«to[».oltftajuBed,  .upon  the  CleriU  in  Conit  of  all  parties  con- 
c^ptd,  :iknd  upon  the  Clerk  of  the  EnmlmenU,  at  the  Enrolment 
QlSctesmChaoeeiy-lane*  On  the  hearing  of  the  petition,  the 
MJyicili)!^  I^r  4he  .Receiver  should  be  propped  with  the  Master's 
rqm$  ^  pasitii»g.ihe  last  or  final  account,  the  Accountant- 
Geofi^di  certificate:  4)f  the  payment  of  the  bahmce,  or  the  order 
as4f«wiptf«r  payment  sf  the  balance  to  the  person  entitled, 
aiijl  i^atowr  other  deeuments  may  appear  neoenaiy,  as  well  as 
th^T>iic»  copy  of  the  affidavit  of  service  of  the  petition.  The 
OBJsf  o«-thi»  petilaon  trill  then  (if  not  opposed  on  some  special 
giuii^).be  node  as  tfeoune,  anli  when  drawn  up,  passea,  and 
entered*  and  handed  to  the  Cleik  of  the  Enrolmento,  the  aehuU 
vacating  of-ibe  recognisance,  by  oanedling  it  in  the  books, 
should  be  seen  to. .  -    . 

Thtt  -Qt>«rt,  however,  ^will  net  order  a  Receiver's  recogni- 
zable lo.be  vacated)  nor- diseharge  his  sureties,  upon  their  own 
request,  (unless  for  the  benefit  cl  the  partus  in  the  cause j)  ex- 
c^  upon-  tiie  MasterV  cert^cate  that  the  Receiver  has  duly 
acocuMOiied  alter  he  hai£  paased  his  accounts  with  the  Master* 
8  V^.  72»  '  And  suieties  diacbur^  by  the  Court  from  their 
tecfigiiiaaoees  will  still  be  indemnified  wr  what  they  may  have 
paid  lor  ^be  Reeesver,  incase  of  his  defalcation,  out-  of  any 
balances  thai  may  remain  due  to  him.    3  Ves.  S>l  Bea.  134. 

It  19  the  duty  of  a  Receiver  to  pass  his  accounts  regukrly,  Onler  for 
according  to  the  mode  prescribed  by  the  General  Older  of  tQ6  iMusing  ac- 
Court,  23A  April,  1796.    And  th«e  is  also  a  General  Oidef  ef  «<>««<•. 
Court,  23d  April,  1796>  viz.  :— 

'*  Thai  the  several  Masters  of  this  Court  shall  fix  the  days  04 
whiehaU  Reeeiver9  shall  tktmuMy  procure  their  accounts  to  be 
delivered  unto  the  Masters,  and  also  the  days  upon  which  suc4i 
Reoeiv^fV'  shall  -pay  the  bidansef  appearing  due  on  the  aiOCDunt^ 
80  4aliv:^red  in  ;  ioc  such  part  thereof  as  the  Master  ^all  certify 
pr^r  tobe  paid  by  them ;  and  that,  with  respect  to  such  Re*-  * 
ceivers  aa.sha^  neglect  to  deliver  in  their  accounts,  and  ip9y  the  ' 
bolaacea  tbei«#f,:  alUie  timea  ao  fixed  fiov  that  pvpoBSy  t^ 
Maaten^to  w^iMUMseh/ReewKeis  am  aeeonataUev  shsdl,  feMa 
tima.tQpkiaiei'Wheii.rtheiri  suJaeeqiatfiDib.  acoomnte  ase  prodwsed  to 
beexaflsmd  and  pQisaed,  not  only  disallow  the  salaries  tiieieht 
claim^  by.  such  Receivers,,  but  also  charge  interest  at  five  pftr 
ceat.  per  annum  upon  the-  balaaces  s<»  neyected  to  be  paid  by 
them  during  the  time  tl«  same  shall  appear  to  have  remained  in 
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CHAPTBB    the  hands  of  such  Rec^veis ;  and  that  eveiy  Receivar  shall 
LIX*        each  year  pvocure  his  anniial  account  of  receipts  and  payments 

to  he  examined  and  sotted  by  the  Master  within  six  months 

next  ensuing  the  time  ^pointed  by  him  for  the  deHveriog  of 
such  account  into  his  onee  as  is  befine  directed ;  and  in  case 
ainr  Receiver  shall  neglect  so  to  do,  a  certificate  of  such  default 
is  hereby  required  bom  the  Blaster  in  whose  offin  such  neglect 
or  default  shall  happen."— See  the  New  Order,  LXIII.  at  th« 
end  of  this  chapter. 

But  a  Receiver  of  personal  estate  of  a  testator  will  not  be 
charged  according  to  tne  strict  rule  as  to  interest  applicable  to  a 
Receiver  of  real  estate,  and  therefore  not  upon  each  sum- from  the 
time  it  was  received ;  but  as  an  executor  would  be  charged  in 
respect  of  his  receipts.  15  Ves.  273.  And  the  Court  Ins  ex- 
prttsed  an  opinion  that  it  would  be  a  question  howfmr  tks  avti- 
eitor  toot  limble  by  suffering  neglect  in  the  receiver.    8  Ves.  73. 

Observations.  In  superintending  the  concerns  of  an  estate  to  which  a  Re- 
ceiver is  appointed,  it  is  evident  that  considerable  attention  cm 
the  part  or  the  solicitor  is  requisite,  and  much  may  depend- upon 
the  qualifications  and  character  of  the  Receiver,  and  his  con- 
versancy  or  otherwise  with  the  subject.  He  is  an  ofilcer  or 
minister  of  the  Court,  and  oae  whom  the  Court  regards  with 
much  attention  to  his  movements.  Generally  speaking,  thei^ 
fore,  and  as  one  instance  of  such  attention,  not  only  no  consi- 
derable rtpain,  (beyond  perhaps  IQOL  a  year,  more  or  less, 
on  laiger  'or  smaller  estates,)  are  permittea  in  strictness  to  be 
paid  or  allowed  for  by  the  Receiver,  without  the-sanction  of  the 
Court :  but  also  no  other  material  step  out  of  the  onUnaxy 
course  is  to  be  taken  by  him  without  the  same  sanction.  The 
solicitor,  therefore,  and  the  Receiver  should  necessarily  be  in 
correspondence,  for  the  exemjption  of  both  from  c^isures  and  in- 
conveniences. In  tiiose  suits,  indeed,  which  are  instituted 
amicably  on  behalf  of  infants  in  family  concerns,  where  there 
are  no  clashing  or  adverse  interests  whatever,  somewhat  more 
latitude  is  oftcsi  taken,  and  allowed,  when  meant  for  the  benefit 
of  the  property,  and  consequently  of  the  parties  interested ;  yet 
some  caution,  even  in  those  eases,  is  necessaiy  ;  for  when  in- 
fants' interests  are  once  brought  under  the  Court's  cogniance 
and  protection,  neither  the  Court,  nor  the  Master  as  its  oigan, 
will  altoffether  consider  the  matter  as  entirely  nominal,  or  pro 
JhrmA  only ;  but,  on  the  contraiy,  (although  the  suit  were  insti- 
tuted voluntarily  by,  and  not  from  distrust  of,  the  trustees  or 
executors  themselves ;  and  although  many  important  trusts 
never  come  into  Chancery  at  all,  but  suits  are  frequently  insti- 
tuted for  the  satisfaction  of  trustees  themselves,)  the  Master 
and  the  Court  will,  to  a  certain  extent,  proceed  as  if  the  case 
were  otherwim  than  amicable,  and  will  therefore,  with  some 
strictness,  wat6h  the  pvoeeednigs,  though  net  probably  in  the 
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same  degree  of  scrapulosi^,  as  if  advene,  or  otherwise  inie^    CHAPTER 
rested  parties  were  exciting  that  superintending  jealousy.    An4        Lix. 

generally  speaking,  therefore,  eveiy  movement,  or  proposed  

movement,  on  the  part  of  a  Receiver,  should  have  the  Master's 
sanction  at  least,  if  not 'that  of  the  Court  too,  of  which  for  the 
most  part  the  Master  vnll  judee ;  for  in  important  matters  he 
is  always  accessible  for  consiutatioB ;  or,  if  necessary,  a  war- 
rant may  be  taken  out  expressly  for  an  attendance  upon  him. 

And  by  di»  LXIVth  of  the  "  New  Oiders"  (April,  1828,)  J^YlP"**' 
it  is  direcW,  "  &at  in  eyeiy  order  directing  the  appointment  ol  p^^'/  ^^ 
a  receiver  of  a  landed  estate,  theie  be  iomeSted  a  direction  that 
such  receivfr  aibaXl  manage  as  well  as  set  aad  )«t  with  the  appro- 
bation of  the  Master,  ajM  that  in  acting  under  sueh  an  oraer.it 
shall  not  be  neeesaaj^  that  ajpetition  be  presented  to  the  Court 
in  the  fint  instance,  but  the  MMfter  without  ^)ccial  older  shall 
receive  any  proposal  for  the  managem«Dt-or  letting  of  the  estate 
from  the  pasties  interested,  and  shall  make  his  report  thereon  4 
which  report  eMl  be  submitted  to  the  Court  for  confirmation  i» 
the  same  manser  as  is  now  done  with  respect  to  reports  on  such 
natters  made  upon  special  reference  ;  and  until  such  rnport  be 
confirmed,  it  sliallnot  give  any  authority  to  the  receiver. 

And  by  the  LXIIIrd  Order  it  is  directed,  '*  that  the  Masters,  New  Order 
in  acting  upon  the  order  of  the  Court  of  2dd  April,  1796,  (see  r^^"' '  ^^^ 
aatef  p.  308,)  shall  be  at  liberty,  upon  the  ajj^intment  of  a 
Beeeiver,  or  at  any  time  subsequent  theneto,  m  the  place  of 
aanual  periods  for  the  deUvery  of  the  Heoeiver^s  accounts  and 
payment  of  hM  balances,  to  fix  either  longer  or  shorter  periods 
at  his^scretioB  ;  and  when  such  other*  periods  are  fixed  by  the 
Master,  the  regulations  and  principles  of  the  said  order  shall  in 
^  ether  respects  be  applied  to  the  said  Beceiter." 


sv> 
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FemHfia  'DiiittmMifd.^ 


CHAPTER 
LX. 


Further 
direetiong. 


Fwrther  Directiom,  •  »•  '       i'  '  -^  ^•' 


WvEK  the  M astei^B  lepoi^  has  been  absolutely  coAfifmtd.  ffi^- 


not,  and  then  finally  settled,]  or whentfatt  tHt)} Df ii^iii^W 
an  action  has  been  had,  or  the  Judge's  certificate  -cijmr  a  ^seenS 
case  obtained  ;  the  cause  is  then  to  come  on  again  before  die 
Court,  by  being  set  down  for  further  directioia,  or  upon  ihe 
equity  reserved.   For  this  purpose,  a  petition  to  the  Lord  Chan« 
cellor  or  the  Master  of  the  Rolls,  before  whichever  of  them  the 
cause  is  intended  to  be  set  down,  (without  restriction  to  where 
it  was  originally  heard,)  is  to  be  prepared  and  presented,  (lee 
in  vol.  ii.  the  firm  of  this,  and  the  other  petitions  referred  to;) 
tiie  order  upon  which  application  is  one  of  eaurae,  and  when 
drawn  up,  passed,  and  entered,  is  to  be  served  on  the  Clerk  ot 
Clerks  in  Court  of  all  necessary  parties ;  and  being  entered  ia 
the  Registrar's  cause  book,  and  then  set  down,  which  may  be 
done  by  either  party,  it  may  be  brought  on  for  hearing  on  the 
day  appointed ;  and  if  exoqrtiom  (Ch.  LVI.)  have  been  taSkea  lo 
the  report,  they  may,  on  petlCion  ftffthg  purpose,  (see  Petitiim, 
vol.  ii.)  be  heard  at  the  same  time  widi  tne  hearing  for  foither 
directions,  as. mentioned  in  that  Chapter,  p.  278,  in  which 
case  a  copy  of  the  report,  as  well  as  of  the  decree,  should  aoconi' 
pany  the  petition.  When  the  suit  comes  on  in  this  mode,  a  final 
or  such  other  decree  as  the  then  state  of  the  cause  calls  for, 
is  pronounced.    On  this  hearing,  interest  on  a  debt  may  be 
decreed,  although  the  question  were  not  reserved  by  the  original 
decree.     Ambl.  584.     2  Yes.  J.  164.    But  after  the  usual 
decree  for  an  account  against  an  administrator,  a  reference  to 
the  Master  to  make  enquiries  as  to  the  balances  in  his  hands 
from  time  to  time,  with  a  view  to  charge  him  with  interest, 
cannot,  on  the  cause   coming  on  for  nirther  directioDS,  be 
obtained  by  petition,  on  facts  disclosed  by  affidavit.    14  Ves. 
502.    Newl.  358.    Another  occasion  of  setting  down  a  canae 
for  further  directions,  is,  where,  on  the  original  hearing,  the 
opinion  of  the  Court  was  against  the  plaintiflfs  right  to  the 
BUI  retained,  relief  which  he  sought,  but  the  Court  in  such  case  will  retain 
the  biU  for  twelve  months,  without  directing  an  issue  or  an 
action,  with  liberty  for  the  plaintiff  to  bring  an  action  or  try  an 
issue,  on  a  question  connected  with  his  right  to  consequential 
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relief  in  tqaXty,  and  on  which  he  may  possibly  succeed  at  law  ;    chapter 
and  in  default  of  his  bringing  such  action,  &c.,  the  bill  to  be         lx. 

dismissed  with  costs.    In  this  case,  though  the  plaintiff  do  not  

proceed  according  to  the  liberty  ^ven  him,  yet  the  bill  will  not 
(feauTWB  stand  dinnissed ;  nor  will  it  be  dismissed  on  motion; 
but  the  cause  must  be  set  down  for  the  purpose  of  dismission* 
3  Dick.  654.  But  if,  by  the  original  decree,  further  directions 
were  reserved  after  a  trial  at  law  and  report,  and  the  latter 
becomes  useless  from  a  verdict  in  the  former,  further  diiections 
wo|ild  be  irregular.  1  Ves.  J.  153.  After  an  issue  or  action, 
the  cause  is  not  to  be  set  down  until  after  the  first  four  days  of 
the  term  next  after  the  trial,  in  order  to  afford  the  opportnnity 
of  moving  for  a  new  trial.    Ihid,    See  Proceedifigsfcr  the  Plain' 

tiff,  uh.  Ixvin. 


VOL.  I. 


CHAPTEft  CHAPTER  LXl. 

"'•.  Imfttattion,  Writ  of. 

^H^lfjy     This  writ,  a  the  most  generaJ  temii.  may  be  said  to  be  of  tm 

^S!^'  kimb,  the  Tfinafial  and  ibe  judiciiii  wni.     The  latter,  being  of 

Ki^j— Jniii-   ^'"^  dereriptioQ,  will  be  disposed  of  at  once.     It  is  fir  the 

rill.  pnrpose  of  enfoiciDg  the  gelding  up,  or  quieling,  or  oorkficmil^. 

Iha  passeasion  of  Imd  under  a  decree,  and  is  of  ^e  nature  of  a 

writ  of  eiecutioa  of  that  decree.     Wy-  Prac.  Reg.  254,    To 

obtain  il,  the  writ  of  eiecutjon   of  the  decree  is  to  be  fint 

obtained  from   the  Clerk  in  Court,  and   served,   persoti^y  if 

possible,  or  else,  by  an  order,  substitutional];.    On  demaod  of 

possession  made,  and  refusal  io  obey,  and  the  writ  of  execution, 

with  an  oifice  copy  of  an  alEdavit  of  the  service,  demand,. and 

refusal  being  Im  with  the  Clerk  in  Cpuri,  he  w)ll    iss^iE  in 

AttBcbnicni      attachment— not  to  be  executed,  but  only  to  bring  the  contuma' 

not  to  he  cke-  cious  party  into   contempt.     After  this,  on  motion  of  aune, 

t^icil.  without  notice,  grounded  upon  the  allachment,  and  on  prodac 

tion  of  the  same  affidavit,  an  order  will  be  made  for  an  lajnnc- 

tion  pursuant   to  the  decree.      The  injunction  will  in  like 

mantier  be  made  out  by  the  Clerk  in  Court,  imd  when  sacred, 

like  the  preceding  writ  of  execution,  and  not  obeyed,  then  on  a 

simitar  affidavit  lo  the  former  and  application  to  the  Coiirl,  on 

motion  without  notice,  an  order  will  be  made  for  a  lurit  H'aaBit- 

aace  to  put  the  plaintiff  into  possession,  which  tike   CleA  in 

Court,  on  production  of  the  order  pissed  and  entered,  will  also 

make  out,  and  which  is   then  to  be  delivered  to  the  sheriff  lo 

cany  into  eflect.    Ibid.    Eden.  Ini.  365.     See  Decna,  Ch. 

XLVm. 

RcmHlUI.  The  nmidjal  writ  of  injunction 

rence,  and  comprises  those  occasio 

tous  to  be  all  stated,  on  which  the  < 

upon  to  interpose  that  species  of  rel 

ing  the  commission,  or  putting  ai 

injurious  acts.    And  it  may  be  ai  i 

are  usually  allowed  audience  in  pi 

It  can  only  be  obtained  by  Kline  a  1  i 

praying  the  writ,  and  not  under  t  I 

the  particular  case  of  irreparable  mi  I 

gagor.  ^  V.  &  B.  314.    But  the  pr  | 

(Hal  writ  of  injunction  is  rather  in< 
comprehensible,  if  there  be  not 
CiiiKi.  batween  the  iDJoDction  for  staying] 
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be  canaiderad  as  «w  claH,  Bud  tl 
prtTenting  otha  iojuiiel,  i 
'"  tbe  rights  of  properly ; 
ml  cIbm.      The    mop. 

t  may  be  considered  to  be  the  followinL. 
pnatiSngi  at  laic.  La  any  Court  either  of  Uw  or  equity,  civil  at 
ecctedasUcal,  at  home  or  abroad,  iDcluding  Scatland,  aud  that 
in  my  case  rtliembU  m  (f«i(j ;  but  ita  being  a  caie  of  which 
eqnity  will  tate  notice,  mast  ferai  the  governing  feature  m 
ereiy  instance ;  and,  subject  to  Ihal  restrictioa,  the  foUowing 
other  particular  occasions  for  which  an  iajimctioa  may  be 
dbtaiuable,  are  thus  to  be  ennmeialed,  vii.  to  nttraia  the 
mdoisiag  or  negoliating  of  bilti  of  eichaoge  ;  or  the  Danafer  of 
stock ;  or  ibe  conveyance  or  sale  of  land  ;  or  the  pajmeat  of 
purcl^se  money  ;  or  the  wastiag  of  a  teatalor's  or  other  pro- 
peitj,  pen<fing  a  salt  respscling  it ;  or  waate  or  damage  to 
bqildings  or  limbci ;  or  ploughing  up  meadow  land  contraiy  to 
anmant ;  or  olhet  injuries  to  the  freehold  ;  or  from  infiinging 
piients  ;  violating  copyright ;  or  darkening  ajicieot  lights  ; 
flopping  ways.;  or  committing  other  trespasses  on,  or  injuiiouH 
Ms  against,  pmpeHy  or  rights  in  cases  where  an  action  af 
law  would  not  lie,  or  would  be  too  dilatory  ;  or  the  alienation, 
in  some  cases,  of  a  ^ciHc  chattel ;  or  to  restrain  a  trustee 
&aic  aaiUgning  a  legal  estate  ;  or  to  restrain  a  defendant  at  law 
in  som^'ctiscs  from  sotting  up  a  term  of  yeare  ;  or  aa^gnees  of 
banlrujils  from  declaring  or  paying  a  dividend  ;  or  to  prevent 
eieculton  against  solvent  partners  ;  or  to  prevent  persons  Gram 
maming.  or  holding  communication  with,  a  ward  of  court ;  or 
iflltherTrorti  interfering  with  his  children's  custody  or  educa- 
tion ;  br  the  Bailing  of  a  ^ip  Under  pecnliai  circumstances  ;  or 
llie  removal  of  timber  fallen  or  wrangfully  cut ;  or  the  presenta- 
tioa  or  JndactTon  ta  ecclesiastical  benefices  ;  or  the  continuance 
es)  of  public  or  private  niusancea  ;  and  to  put  a 


effected  by  bifls  of  peace  and  of  interpleader.  E^len  on  Inj. 
I  Mid.  Ch.  134.  Of  all  these  occauons  of  this  writ,  the  £rat 
mentioned,  viz.  to  tlatf  proc^in^t  at  iav,  if  not  the  most  im-  T\ 
portanl,  It  a  very  prominent  imd  Requent,  and  perhaps  the  moat  « 
complei,.  species  Qf  injunclioa,  in  point  of  practice,  and  there- 
fore wil>  receive  the  first,  and  dtstinct  attention.  The  othtr 
Dccaxioi  considned  afterwards. 

It  nil  served,  that  among  the  innumerable 

subject  the  itaji  of  which  this  writ  may  be 

obliine  riz.  matters  of  accident ;  mistake; 

mitien  ant  at  law  may  need  a  diacovery 

from  tl  which  a  court  of  eaui^  alone  can 

enforce  re  and  penalties,  against  the  unjoit 

■igiHit  I  will  int^rnse ;  natteia  of  apeci&c 
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CHAPTER 
LXI. 


Injaoction 
threefold. 


The  commoa 
injanction. 


Execntion. 


performance  required  of  the  defendant  at  law,  but  ^rtfUiidi  are 
against  good  conscience  ;  actions. brought  by  creditoi^  affer  a 
decree  in  equity  of  which  they  have  had  notice ;  actions  agawt 
an  officer  of  the  Court  for  irregular  execution  oC  process ;  ac- 
tion brought  by  a  plaintiff  at  law  after  having  elected, to  pro- 
ceed in  equity ;  for  marshalling  securities  ;  for  relief  of  stu^ties. 
Eden,  Ihj.  4.  These  are  frequent  occasions  of  actions,  Vaitsj 
which  this  injunction  for  staying  proceedings  at  Icm  is  obtainea, 
but  respecting  which,  and  what  circumstances,  in'  any  ,^ven 
instance,  may  or  may  not  bring  a  case  wi^in  one  or  6thiir'OT  t!ie 
foregoing,  or  any  other  equitable  grounds  of  granting^  this  iWt, 
is  matter  of  consideration,  and  perhaps  advice,  yfb^n  itairisfis. 
We  therefore  now  proceed  to  the  description  of,  and  tocWibd  of 
obtaining,  and  mode  of  acting  upon,  the  injunctioti  to  sfoy  jprtt- 
ceedings  at  law. 

The  writ  itself  is  of  three  kinds,  or  may  be  said  t»  be'  ^' 
ployed  under  three  descriptions,  viz." 

1 .  The  common  injunction  of  the  Court. 
.  2.  The  extended  injunction. 

3.  The  special  injunction.*  .    " 

The  common  injunction  must  always  be  obtaini^  befoare'^e 
extended  injunction  will  be  granted  ;  and  the  special  injutictSon 
is  only  applicable  when  the  attempt  to  obtain  the  o^6rs  has 
failed,  or  when  it  is  resorted  to  in  the  first  instance,  as  where 
the  party  has  not  had  an  oppoj'tunity  of  obtaining  the  liiintticon 
injunction :  as  upon  judgments  entered  up  upon  wanimts  of 
attorney.    2  Mad.  Cha.  218.  ^ 

When  a  party  is  sued  at.  law,  or  is  apprehensive  of  it,  and  in 
point  of  equity  deems  himself  entitlea  to  relief  or  prtrtection 
against  the  action,  he  will  file  a  bill  for  an  injunction,  either, 
.  1,  Before  the  action  brought;  or 

2.  After  action  brought,  but  before  declaration  dclivtted ;  « 

3.  After  declaration  delivered. 

In  the  first  case  the  injunction,  if  obtained,  prevents  all  pro- 
ceedings whatever,  even  arrest.    2  Madd.  Ch.  222.     Eden. 

In  the  second  case  it  stays  all  further  proceedings  beytmd  the 
process,  viz.  the  perfecting  of  bail  if  begun  to  be  put  in  above ; 
and  if  bail  have  been  put  m  below,  it  stays  procedings  upon  the 
bond.    Amb.  32. 

In  the  third  case  it  stays  execution  only,  permitdB^  tie 
plaintiff  to  call  for  a  plea  and  go  to  trial. 

As  to  the  mode  of  obtaining  the  common  injunction,  it  i»  first 

to  be  remembered  that  in  no  case  will  an  injuikCtion  to  itov 

proceedings  at  law  be.  granted,  but  on  filing  "a  bill,  prajiag  it 

.^ut  in  case  of  proceedings  at  law  actually  comineaced,  this 

•  '  *  Na.-^'ni«refc)re  two  specres  of  ipeciaA  Injimatiooscioae  !•  ftajF''' 
eeediofci  at  Uw;  mo^er  for  other  vtmtduA  pvposeVi  wbicb.  Utter  ire 
alwaya  and  all  «p««isii. 
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bill,  luyi^e. others,  is  privileged,  not  to  be  liable  to  be  taken    CHAPTER 
off  the  file  with  costs  for  iiTegularity,  although  not  filed  until        j^xi, 

after  the  subpoena  has  been  issued  and  served,  so  it  be  on  the  * 

me  by  its  return  or  within  three  days  after ;  whereas  in  other 
cases  geperaJQy,  under  the  stat.  of  4  Ann.  c.  16,  all  bills  are 
r^tfi^  tp  be  actually  filed  before  the  issuing  of  the  subpxnd ;  as 
to  wych,  see  Ch,  XVI.  But  it  is  mostly  advisable  to  forbear 
issuing  even  this  subpoena  before  the  bill  be  filed.  And  should 
any  irregularity  occur  in  the  service  of  the  subpoena,  and  the 
jyendant  should  not  appear,  an  order,  though  obtained,  for  an 
injunction,  would  be  discharged  on  application.  Eden,  49.  In 
ail  case^,  however,  a  subpoena  must  have  been  served,  though 
itt  soine  peculiar  instances  it  ap{>ears  that  orders  have  been  ' 
made  to  restrain  proceedings,  and  in  some  cases  an  injunction 
granted,  until  a  bill  should  be  filed  for  the  purpose,  on  the 
pUintif  j^viog  an  undertaking  to  file  such  bill.    Ibid,  47. 

The  circumstances,  which  entitle  the  plaintiff  to  the  common 
injunction,  are, 

1.  Defendant  not  appearing  in  time  ;  or, 

2.  Not  answering  in  time ;  or, 

3.  C^taining  an  order  far  time  to  answer,  in  a  town  cause  :  or, 
^  Craving  ^  dedimut,  t.  e.  suing  out  a  commission  for  taking 

bis  ansfwr,  in  a  country  cause. 

Aq4  in  case  of  a  bill  filed  against  more  than  one,  all  the  All  the  de- 
^fendjauts  must  either  have  appeared,  or  else  be  in  default  for  J^"''*'***  to 
want  of  answer,  before  the  injunction  can  issue  against  one.    18  peared**' 
Ves.  471.  * 

If  the  common  injunction  is  to  be  issued  for  want  of  appear-  Want  of  ap- 
'^'^i  an  afiSdavit  of  the  service  of  the  subpoena  must  be  first  pearance. 
made  and  filed,  and  the  office  copy  left  with   the  plaintiff's 
Clerk  in  Court,  with  instructions  to  issue  an  attachment  prepa- 
ratoiy  to  an  application  to  the  Court  for  the  injunction.     But  if  Defendant 
the  defendant  be  abroad,  the  plaintiff  must  also  make  an  affi-  abroad. 
davit  of  the  merit$^  viz.  to  verify  the  material  and  substantial  Merits. 
facts  of  the  case,  as  set  forth  by  the  bill,  and  within  the  plEun- 
«ff'»  knowledge,  and  which  must  be  filed,  &c.  in  like  manner. 
The  ^tachuient,  though  issued,  is  not  to  be  executed,  being  Attachment. 
merely  \o  ground  the  application  for  the  injunction,  the  right  to 
the  attachment  being  sufficient  to  authorize  the  subsequent  Not  executed, 
application ;    but  should  an  attachment  be  threatened  to  be 
executed,  (wHich  may  occur,)  it  must  be  an  oversight,  and  on 
the  part  of.thie.  ^^fendant  resisted,  and  the  wrong  doer  set  right, 
■^fter.  this,- counsel  is  to  be  instructed  by  brief,  (or  "motion  Motion. 
paper,",  see  Ch-  XXXV. )» **  to  move  for  an  injunction  to  restrain 
the  dd'endant  fi'om  proceeding  at  law,  he  being  in  contempt  to  an 
«ttocftmcnt /or  not  appearing"    This  is  the  *'  suggestion"  of  the  Suggestion. 
hHdf  or  nation  paper ^  and  is  the  ground  of  tiie  motion,  and 
upon  which;  the  order  will  be  Made  as  of  couru,  and  when 
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dramni  up,  paesed,  and  eateicd,  is  to  be  haaded  ti^the  Ciodiid 
Court,  who  will  thereupon  nmke  out  and  seal  -^thata^jstt 
sealed)  the  writ,  either  at  a  general,  or  a  private'Seal,  tAy 
opening  the  seal  expressly,  as  the  ocoasion  andfcireomttaiiQeir 
may  require,  as  to  which,  see  Ch.  XVI.  The;nu>tiiMi:ii]if 
apoken  of  may  be  made  any  day  in  tenn  )  bat  ilnettmofeayi 
tenn,  and  if  plaintiff  be  not  prepared  to  move  on  a'««<  ^ttjfy  i^ 
cannot,  it  is  said,  be  moved  at  an  o^^niMd  seal^  w  «•  ^idieib  the 
business  of  the  seal  is  extended  beyond  the  first  day.  6:  Msdd: 
46.    Sed  f  u. 

For  obtaining  the  common  injunction  in  either  of  defter 
three  cases  above  stated,  in  which  it  najf  be  obtain^,tand«lHD 
liie  defendant  has  enteied  his  appemiaice  in  time;  no -aidant  is 
necessary,  as  there  is  other  sufficient  evidetice  of  no  answ^lxH 
in?  filed,  (viz.  the  Six  Gleik's  certifieale,)  and  the  s«mce;sf  the 
oraers  in  the  other  two  cases  are  sufficient  eindsnce'cif'l&Mr 
facts:  and  the  mode  of  application  -is  the  isame  to  the  Conri, 
only  adapting  the  instructions,  on  the  counsells  itiotimip^vt, 
to  such  of  the  facts,  whichever  it  may  be  of  the:  <^hrte  peMi^ 
mentioned,  viz.  of  defendant  being  in  contemftt.to  an'attaeh' 
mentfor  notantwering;  or  having  obtained  aa  oh|esibcffantJ» 
answer ;  «r  having  craved  a  commiaion  to  answer  in  the  ceuhdf . 

In  these  proceedings,  it  obviously  appetrs,  how  i^tsniii  its 
on  the  part  of  a  ^tfendant  in  equity,  uie  plaitttilC<al<law/il0  ap* 
l>ear  ami  answer  in  time,  sq  as  to  prevent  a  sucoeaafnlj^^* 
tion  for  the  commeii  injunction,  and  being  theffeft|T8loned  ftin 
prosecuting  his  action :  and  on  the  other  hand  not  Jm  im- 
portant for  the  plaintiff  in  eauity,  the  de£eildlatt  at  law;  |o  ioft 
1^  tiine  in  applying  for  and  obtaining  it,  as  soou  as  the  de- 
fendant's non-appearance;  &c.,  entitles  him  so  todo*  ¥miVaa^ 
sing  the  common  injunction,^  he  eaanot  then  esttnd  iilDMiy 
trial,  but  is  driveti  to  the  special  injunction  <fipoa-  the  meritiw 
his  case,  if  advised  to  venttti^  upon  an  application  to  the  HtfttX 
upon  them,  atid  whieh  possibly  he  may  scarcely  be  piepared^fcr 
doing :  and  then  the  cause  kt  law  may  come  on  and  b^ififld, 
perhaps  before  be  is  ready  to  defend  it,  or  befoie  he  caa  v^ 
obtain  the  special  injunction,  though  inclined  to  jmply'lNrit 

To  prevent  the  oommoti  injunction  for  wont  el  aasver,  tke 
answer  must  be  actually  on  the  file  at  latest  by  eight  o'clock  tm 
the  evening  preceding  the  seal  day  on  which  Sie  iwjmidkti 
may  be  moved  (&»*  1  S.  &  S.  102.  If  the  defoidsmt's  boheiur 
finds  that  the  answer  cannot  be  put  in  in  time,  and  that  he  is 
therefore  obliged  to  obtain  time,  either  in  a  town  or  oi»fl|ry 
cause,  he  should  instruct  his  Clerk  in  Court  to  infoim  the  plain- 
tiff's Clerk  in  Court,  that  he  may  move  for  an  injmMtioii  s& 
defendant's  praying  time  to  answer,  or  craying  a  commi^sioD, 
as  the  case  may  be ;  and  then  the  order  for  ti.m^i.  .or  the  con- 
mission,  must  be  applwd  for  the  M)ne)dayi  or.  ofitkeiFisftJws-^' 
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fiudftsi  »  &Uci  tDi'tlK  iei>Ms  of  the  mttattfaamt^  «i  i^  GHIWSBE 

iaqiefl«aidiii9etetod.a^n0^bm.  L3U* 

I'Bnt  ftssided'byi  appeanog  «wl  «nsw«inig  m  timei  the  4e«  ■ 
fiawliHit.May  aliMT  puMrfiiil^tbe  cenuBda  isjuctioii  ef  the  Coait* 
bgR^efiMriogithe  bill  for  .scasdal^  or  inpertiiiiefioe,  iHr  both,  if  he 
g£t^iiiraiid]8fnretfai  Older  for  it  befew  hie  time  for  answering 
m  oQt^  )»-whiclfr  eaeft  the  iajomotioikeaitttot  be  obtained  fea^ 
in^  the  refoKBce^  ttiilB8e.eik  epeeial  motien  with  notice,  tad.  on 
tiMbri^rtb  oC  Abft  eB»v  euppovted,  •«  ia  aU  lake  qum,  by  an  ap*- 
propriate  affidavit  of  the  saatesial  facte  of  those  merits  as  alleged 
i»  te  Idll^  i«iiieh<  affidavit  had  periiaps.  better  be  prepared  by 
cmiBsdl ;- and  the  motibn.  then  wiil  be  proeeeded  in  in  tne  usual 
eenren.  Bui  if  the  plaintiff  pre^  it>  (which  oknst  be  ottttter  <tf 
eeneidfiBition  and  indgfceent  ottL/the-ciiennetences  of  the  case,) 
he  nsay>wni#  the  result  o^  ihe  Maater'e  report  on  the  reference  ; 
irintfat^'  beingt  obtaawsi  as  speedUy  as  possible,  if  in  favour  o| 
thujlriHyidieconiaioa  injunotiott  may  then  be  moved  for,  unless 
thBidqfewlant  id)Wd(exospt  t»  the- Master's  report,  either  fei 
dejigri  ovitponifcMi  ^romids ;  iui  which  case  the  phuntiffmusl 
get  sktflhiexceplvNia! disposed  of  ea<(piiddy  as  he  ean,  (if  there 
he  Aime ebettgB>  befbte  the.  trial,)'  u^ich  when  done,  if  ctisposed 
of  injfajefffiilniir^  or  if  no'eseeptions  are  taken  to  the  repwt,  he 
may  in  .etter  eeee.  get  his  injwnction ;  but  if  the  OKcef^oas  to 
the  nspart  'tesminnie  •against  the  bill,  <Mr  if  the  Master  himself 
n^pdrt  against  it  <;  tbeuy  unkss  the  plaintiff  in  ki$  turn  except  to 
sMh  tefmrt;^eiLd  Acsieweptions  tenmneAe  ia  his  Isyour,  he  can* 
naii  aiblsin<'his  injAnetion,  unless  by  special  appUcatioo.  on  the 
nwrili;  a»  above  sikajsdk* 

In  oonneotion  with  this,  it  is  to  be  noticed,  that  besides  by 
answ^aii^  in-  time,  or  referring  the  bill,  a  plea,  or  a  demurreiv 
§ked  tefore  the  tinoj  fop  answering  is  out,  will  equidly  with  a* 
nnswei  pretenft  tiie  eommen  injunction  issuing  until  the  plea  or 
denitmi;  he  argued  end  disposed  of,  and  then  the  obtaining  or 
not'fdrtaining  the  injunction  will  depetid  on  the  results  the  same 
as  in  the  ease  of  BeKreniBS  of  the  billy  as  above  noticed.  But  in 
speeial  ciseumsiances,  and  if  the  plaintiff  have  not  protmcted 
the  caiBEe  in  eny  way  uiuualiiiably  to  prevent  the  defendant  pro^ 
eeediBginhis  antion)  tho' Court  wiU  allow  of  the  plea  or  de- 
mutier  being  argued  out  of  its  regular  course  on  the  pl^tiff's 
uipiiaslion,  (2  Madd.  Ch.  221,)  «o  as  the  eariier  to  enable  the 
^kitiff,  if  suoeessful  against  tl«B  plea  or  demurrer,  to  obtain  hie 
mjunetiiOn* 

&iq>po8ing  duntthe  common  injunetion  to  have  been  obtained,  Service, 
it  is  ineti  to  ba  $tntd  on  the  party  «Q|oined,  by,  delivering  to 
him  atoapy  of  the  writ,  at  the  same  time  showing  him  ^e  ori- 

•  How  far  the  "  New  Orders,"  stated  in  Ch.  LVI.  may  interfere  or 
sot  with  inese  proceedings,  must  be  matter  of  coosideratioa  as  the  oc* 
«ui«tt  may  arl9e>  aad  the  praotiee  bssome  «atsMiili«d. 
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pinal  under  ike  seal  of  the  Court.  This  ig  peHdnd  eevvtc^;  but 
in  cases  of  difiEkulty,  personal  aernce  is  dBpensed  with  by  the 
Court,  and  other  aeivioe  eubstitiited,  on  application  for  ^t 
purpose.  This  subttHutional  serrice  will  only  be  allowed  where 
the  application  can  be  supported  by  affidavit  «f -the  ciicwn- 
stances  which  render  personal  service  impracticable,  snch'iu 
the  defendant  being  abroad,  or  avoiding  service,  or  not  b<9iig  Is 
be  found,  or  denim  at  his  honse  or  residence,  of  iiol  met  wift 
there  after,  many  fruitless  endeavours,  csnfecially  if  tli0Be'a]p- 
plications  at  the  residence  be  particulariaea.  The  subsfifotAB, 
if  granted,  would  be  for  service  on  the  defendant's  Clerk  in 
Court,  or  solicitor,  or  attorney,  or  at  tiie  place  of  ab6de;  ss 
circumstances  may  require.  Hind.  595.  And  service  at  tbe 
house  which  app^ued  to  be  defendant's  last  place  t>f  abode, 
though  ai^menu^  shut  up,  was  ordered  to  be  good  servicer  and, 
in  another  case,  tf  the  party  or  his  attorney  have  notice  of  tite 
order  being  pronounced,  from  information,  or  fh>m  being  pMsent 
in  Court,  ne  is  held  to  be  bound  by  it.  Hence  the  advisability 
of  giving  notice,  immediately  <m  obtaining  the  order,  of- its  be- 
ing  so  obtained,  and  that  the  injunction  will  be  sealed,  sbd 
served  without  dela^.  IJ.  &  Wa.  264.  14  Ves.  196.  EAea, 
66.  For  the  injunction  operates  from  the  date  of-  the  Ord^t,  t.  e, 
from  the  pronouncing  of  the  order,  in  Court,  not  froA  the  time 
of  sealing  the  writ  meiely,  if  no  time  be  lott  in  doing  that*  3  Madd. 
220. 

But  the  common  injunction,  though  obtained,  cftvptof  eoarae, 
if  the  plaintiff  amends  his  bill  after  the  defendant's  answer  has 
come  m,  unless  the  application  for  leave  to  amend  the  bill  be 
special  viz.  **  tvithout  prejudice  to  the  injunction  aheady  grtmted" 
which  will  keep  it  on  foot,  2  V.  &  B.  102;  or  uniess  the  amend- 
ment be  after  exceptions  taken  to  the  defendant's  answer  and 
allowed,  and  not  answered.  3  Meriv.  465.  But  if  an  answer 
was  put  in  to  tbe  original  bill,  and  no  injunction  obtained  upon 
it ;  tiie  plaintiff,  though  he  amend  his  bill  after  such  answer, 
may  obtain  an  injunction  of  course,  in  default  of  answer  to  such 
amended  bill.  13  Ves.  But  the  plaintiff,  neither  moving  for 
an  injunction,  nor  excepting  to  an  answer  put  in  to  the  original 
bill,  and  then  amending ;  an  injunction  will  not  be  grantea  for 
want  of  answer  to  the  amended  bill,  unless  the  amendment  be 
verified  by  plaintiff,  and  he  account  for  the  facts  not  being  in 
the  original  bill.  1 1  Yes.  565.  A  motion  was  granted  tt»  re- 
amend  S^ore  answer,  without  prejudice  to  the  injunction  already 
granted,  on  plaintiff  and  his  solicitor's  affidavit  stating,  that  ex- 
cept by  the  answer  to  the  amended  Inll,  they  had  no  notice  of  a 
material  fact,  which,  as  well  as  all  circumstances  connected 
with  it,  must  be  brought  before  the  Court  by  way  of  supple- 
ment or  re-amendment  in  a  more  particular  shape  tbui  as  stated 
in  the  answer;  and  that  plaintiff  could  not  safely  proceed  to 
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tiial  witb^ttt  4etedfAt's  answer  to'sueli  maliter,  and  Am  stal-    ^HAl^fiE 
ing'^jpiapot^d.  neyttfiwidfnenti.   3  V«.  &  B.  145>    Eden,  128.        txt. 
£it aqio^A  to' ic^^amend after- taawer com« in  and  not  excepted    ■ 
to«\«afi«6ttedwithcoste.    2V.&B.330.  * 

.]^^a£y  Qnder  tbd  fiayonn^le  circnmstanoes  0f  the  case,  the  ExtendMi 
|)}aiDl^siiC4eods.iii  obtaining  the  ooinmoB  injunction,  he  may  iajanction. 
tli«i)){M|>fi8^to.obtidn,  il  deairad,  the  extended  injunction  to  stay 
a>ia/,.9mpoaiBg  th«  dedaration  to  have  been  delivered ;  if  ttot 
^Wmt  ^ep»  9»  before  observed,  the  common  injunction  it« 
^  9)9ipB;|ibo.d9claralion»  and  of  eoune  all  other  proceedings 
is  ^{a^tiOA«.  t,Bat-th«coBsmon  and  extended  injunction  cannot 
h  bot^ipn^wed  £6f  at  the  sane  seaU    2  Meriv.  229.    Nor  will 
ij^;be^|T99ifc^d4it'^tim0.«f,  or  just  before,  the  Assizes,  unless 
plMlB(^£^9iU  gnrersecurity  foe  the  ousts;  nor  then,  if  dilatory  in 
ifu^g'^^t^^ppueatida.    1  Swanst.  204.    The  estmded  injunc- 
^^'t^^iSfSrtiiaLdiiitil.tfaB  coming  in  of  the  defendant's  answer, 
Vfi^iiql^^thf^l^auitiff  iiinds  Decessaiy  for  the  purpose  of  <^taining 
t^C(i)l99dtfpC:Aik«r.dBiclosinres.*which  thait  may  aifotd  him  in  aid 
o{  il^Pi  4afeneft.  pn  .the  trial  at  law.    To  obtain  the  extended  in* 
jijA^tii^  SkSpacial  motion^  on  notice,  is  necesSaiy,  for  which, 
q^^Mel  ^ip.be  jdtfy  iostruotod,  as  in  other  cases,  by  a  brief, 
wjji^tllFitAOlioe'Qf  ttHtion  aanexed  r  ibr  the  form  of  which  see 
v^rri^!  Acu^  aa-  affidavit  mast  be  made  by  the  platntiff,  and 
%«|T|><Ffo;9}  th^  day  of  motion,  stating  faia  belief  that  the  an- 
swer will  give  a  discovery  material  to  his  defence  at  law ;  but  a 
sUg|^tyaiR$bk|itth^''bee(n  held  mfficient,  it  not  being  necessary 
^  itl^  alSdavit  should  be  particular  as  to  the  discovery  ex*- 
IiQct«(i.3tlil|i4.<Cha«  218u    A  special  aiKdavit  for  this  occasion 
wi)l^b«.  found  is  voKii. ;  but  the  more  usual  one  may  simply 
stMQ.JD;  e^cttluat  the  deponent  if  adviini,  and  believes  he  cannot 
9t/«^^faitp  drial  vdtheut  the  anmer  ;  and  -that  ke  Mieves  the  answer 
wU  pr(idtte&  dMoeixry  material  to  thejutt  triai  of  the  adtim ;  [or  that 
be  beli^ife^  he  ihaU  obtain  from  d^endimt*s  ansuxr  a  diseovery  which 
wli  ^mith  him  tamaht  a  good  defence  at  law,  or  to  such  effect.] 
Tbiaafiidavity  not  being  to  be  answered,  may  (if  cireumstances, 
such  «i' plaiotiff's  abs^ce,  or  the  like,  require  it)  be  filed  so^ 
late  aa,theiday  befons  the  day  of  motion*    6  Ves.  46.    And,  in ' 
extreiiN^  easeS)  it  has  been  received  by  the  Ctfurt,  though  not 
filed  iWltil  thfi  aaonung  before  the  application.    Such  cases  of 
piesstiief  soosetimcs  arise,  and  may  be  of  great  importance  ;  on 
which  beoMMOns  it  would  be  proper  to  have  in  Court  an  ofHce 
^j  of  tjie  affidavit  filed,  to  be  produced  on  the  motion.    But 
tl^s application  will  be  refused,  (and  wi&  costs  it  is  presumed,) 
apd  t^  injunction  consequently  not  extended  to  stay  trial,  af% 
beiDg,u8alesa.to  piaintiff,  if4iefnidant,  in  opposing  the  applica^ 
tioDvAhoiild  make  it  appear  to  the  Court  that  plaintiff  had,  by 
bU  hillr  stAted  a  case  wnich;  thou^  admitted  to  be  true,  would 
not  ppodnoe  ^evidence,  or  elicit  a  discovery,  that  could  possibly 
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ciTAPnsit'  be  matttiftl'on  the  trial.  l»  Ves.  M^  85(  Biittv<^i>i'^Aiidtt«r 
application  to  ettend  mjuncftioii  to  stay  tiial  «ffl  %e<.^i«AtM,: 
and  the  trial  itefed  till«iewer»  tlwiigli  defei»Aaiit  ttkide-iti  ilw 
East  Indies  ;  but  thei  (and  pethaps  alsoif'defeM^ittfflieWiyq 
where  ttbr«H(»  Eden,  82,>theiiffidavitmttiftatdtell^«ea8yr|iiMil(d; 
to  tkttm  t)kat  die  discovery  expected -is  material  ^'DtherwiiBria 
common  cases,  the  Court  gives  cretUt  to  the'«ene<al"iJllkM 
Ibid.  The  affidavit  it  sometimes  more  speciaJ,  M^  ^idl'ii.  •  If 
plaintiff 's  case  require  a  domraissiM  to^xainiae  vritteMd^dittf 
ate  abroad,  it  will  be  mnted-  on  motion, ^aecompattiSid  hf^ 
affidavit  similar  to  that  for  ettenUng  the  bjaoction  tb  ^Xtf^lM, 


CommiMion. 


Special  in< 
jnnctioii. 


Qu.  if  necessary,  in  such  affidavit,  to  naine  *Uie 
describe  their  testimony  1  It'is  ptestmied,  f«>ti  Eden,^^)?^ 
iervice  of  the  order  for  an  extenoed  iiijmietioto  where  olitaiMdIi 
the  same  as  in  odier eases.  '  ^'  ^  ..  ' 

An  extended  injmictioil  will  be  ^nted  withditt  the  4iMl 
affidavit  against  a  ciediter,  though  not  a  fikttf  to  the  $ell«i))M^ 
(seeding  at  law  after  a  deerae,  [but  if  it  be^k  a  mdUm^^Ok^ 
^  decree  must  be  thejKhai  decree,  vis.  after  ib^ld^siHat^^mi 
port  as  to  assets,  so  as  tb  shOw  the  fimds^  iti  ^'defetidailt  oit ^ 
ditor's  hands,  that  he,  or  those  who  tepresest'hhfr/ttia^^,  if"i^ 
cessary,  be  chargeable.  6  Yes.  522<  £den.}  §ot  tl»»^itei^i^ 
tration  of  assets,  on  the  application  either  of  the^  heir;  ^dtct< 
tor,  or  another  creditor,  unless  *  the  executor  ^ttd  so  ^deai^  w 
law  that  if  the  plea  were  falsified,  plaintiff  at  law  wtmldMeo- 
titled  to  a  judgment  de  bmupr^is,  or  d«  bMi^tetfoMd^Wf ^  Ms; 
de  boms  praptiiSf  and  eosts  de  bmis  pnpriit.  But  Meb'-ttcrtiM 
was  granted  in  a  case  of  defendant  having  sufleted  jodgninitto 
gObydefauh.    Eden,  3l*  •     -      ..vn:d<ii' 

If  die  defendant  should  both  appear  in  ti«e  and  answer  in 
time,  then  neither  the  comuiion  injunetiott,  nor  («fisoili«S)  llie 
extended  ii^uncfion  to  stay  trial,  can  be  oblttnedt.  '^betlCMB, 
if  any  injunction  be  then  still  sought,  nOtwithstaadingv^dii- 
closures  by  defendant's  answer,  wbA  be  supposed  to  be  oMaiS" 
able  on  the  merits  of  die  case,  it  must  bo  me  rpedAl  imUBStisfi 
on  those  merits,  and  that  on  Aiotion  with  iwtioi :  xm  vAitIr  ot- 
'casion  counsel  must  be  furnished  with  brieft  oompfttiMf  tlie 
pleadings,  viz.  the  bill  and  answer  briefed,--  with  ^k*  noSRe  sf 
motion  annexed,  and  such  observatioiis  and  infennadoft  as  iMi^ 
be  requisite  to  put  them  into  full  possessiosi  of  tlie'ett^;  and 
they  and  the  Court  must  be  attended,  asin  ethef-casaref  8]M- 
cial  motions,  when,  on  hearing  both  sictes,  tfie  'CaoaK  m 
^rant  or  refuse  the  motion  as  it  seea  fit.  >  The  special  lefttBllisB, 
if  obtained,  is  to  be  dealt  with  in  point  of  spreise  ilt  Ae'SMse 
way  as  the  other  as  above  stated;    A  ipsdgi  ii^uMiiei  isriiffe' 

*  B«t  qneere,  if  notice  to  such  creditor  b«  not  aecefwiy,  Uuit4|Bfb  de- 
cree has  been  obtained,  unless  the  creditor  were  unknown  before  ne 
Vrooght  his  action. 
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time#  i^anUd  b^4tr§itnnm,  <m  nfBdavit  of  luta,  where  plaintiff  QA^Kf  SR 
bl4  BQ:  oppD]ll¥u4ty,<of  D^taiaing  tke  c<Hnmoa  injunction  before  i,xi« 
ex^i||iot),jiughtt  w^  b«ea  s«i^  ontin  vac«^n,  and  no  sub*.  __ 
poQUa-i^toniiyUe  tillrth^  «n&uiQg  teim,  e^iecially  under  fraudu^ 
l9nti.cjiEcai(k$tano^9  (  ])]ainti^'  iu'wch  caso  undertaking  to  serva 
%,&€|t(Q«  DD,  detod^t  immediately,  and  with  liberty  for  de- 
MliMtitioa^ydunng.tbeaitting*.  3Meriv.  225.  Eden,  65, 
TJus.J^jiwatikm.  haa  a^^  in  acMae  oases^  been  granted  after  trial, 
aodafi^r.^ecutionf  2  Cox,  12.  3  Meriv.  234,  2  Bwanst. 
50f  ^(cas^  qri.  an  injpmolipn  obtaioed  after  «xeaUion,  where  the 
g90d6-v>i^  ifl  i$hei  ahei'ifFV  handa*  and  he  selling  them  without 
popCKUi,  Uie/.mfkP^y  U  aot  to  be-  fsad  to. defendant  at  law,  but 
iat#  Ckiiirt,  ^ii^.fn  ordei;  to  be  obtamed.  3  Meriv.  234.  But,  in 
9>0oift}f;fi|k9e9^,ll%#  .CoKvt  will  stay  it  in  hia  hands.  2  Swanst. 
^.  And  where  a  plaintiff  in  equity  was  taken  in  execution, 
vA  diMhargad^  w.lhii  custody  on  a  Judge's  onder,  by  paving 
^fnfjaef  HKtQ.th^  Master's  hands,  aodafterwu-da  obtained  the 
Q8iaqBoatliiiy¥)ti9|i  $  if  tbe  defendant  move  to  dissolve  the  in- 
}91ictipn,.p]iai94iff-vnU  \m  allwved  to  apply  to  the  Court  of  Law 
^  h^m  tb9  Pmmf  pf^id  oyar^  on  condition  of  paying  it  into  th^ 
9ink  t^<  abid«i:^.,aven.ft>  Ibid,  550*  Special  application, 
^th.l»oi^ei9w.'iai]Nc«sil«^  to  restrain  proceedings  in  the  Spiritual 
09  ti^  4dnmiit»  Canvt.  1  P«  Wms.  300.  Dick.  223.  [In 
Qid«rtoa^oid  f epetj^tion*  it  is  to  be  observed,  that  the  practice 
rftla^g.jU»  4iM9lving  ^  iAJunctioas  inclndes  not  only  the  injunc*'  Intermixture 
tM«n  bi^eprfto  treated  of*  vijc.  that  to  tULff  jfrvceedings  at  law,  but  as  to  diggolv- 
4fla  ^  ii^uno^on  for  the  various  other  occasions  before  ad-  ^^*  ^^' 
V!4t9d  loi  A^,|ka|tic9ftlarued,  and  hareafter  to  be  also  treated  of, 
so  that  it  will  be  necessary  for  the  readw  todiatingoish  fi)r  him- 
self ^imiiich  be  may  efisily  do)  what-  particular  points  relate  to 
QOe  u^i«atct$on,  and  whajt  to  the  other,  And  the  same  ezpla* 
nvtlKy  dbservfiition  ia  applicabla  to  the  subsequent  heads'  of  dh- 
f^gif^i  ctn^nming^  and  revkving,  injunctions ;  also  the  iiead 
Qi<^danM*s  all  of  wjbticb  QMiyi  taoK  or  less,  relate  both  to  the 
ii^HUft^to  C»r  slaying  froceejings  ol  law,  and  also  to  the  other 
^^ia£  special,  i^juneti^a. for  various  pwqieses*  We  therefore 
begin  (^  pEB^eiTa  arrang^nkeuft  as  much  aa  possible)  with  the 
cowne  tO'W fWiBued  foi-dissolving-  the  injunction  hiUierto  par- 
tieajarlgr  tr^ale^^f,  viz«  tha^  ta  «tay  proceedings  at  lawJ] 

Wh^  the  ii^unctioaiiaa  been  obtained  for  want  of  an  answer  Difsolving. 
ift  timet*<if  on  the  c^Kler  far  tUnej  or  09  the  commission  to  take 
^Qswwev  ^e defendants  as.soon  aa  he  ^  put  in  his  answer,  may 
(and  .vswaU^  d^ea)  move  to  diss^lee  the  mjunction,  so  as  to  set 
hinsetf  at  Ubor^  to,  g»  on  with  his  action*  And  the  plaintiff 
^«aya  haxping  a  day  g^eti  to  him  to  ahow  cause,  (for  tne  first 
order  to  dissolve  is  only  an  order  nin,  see  Ch.  XXXVII.)  it  is 
inimau^a}  howlmg^ne  anBwethaa  been  in  before  the  motion, 
or  wh^t  proceiedings  have  been  had.    2  V.  and  Bea.  49. 
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CHAFTBE       And  it  may  be  here  ramaiked,  on  the  part  of  the  defoadiwt, 
LXI.         ^^^  ^^*  answer  (in  order  to  the  attainment  of  his  object)  shoald 

be  full  and  sufiBcient.    For  if  exceptions  are  taken  to  k,  whidh 

nevertheless  they  possibly  may,  whether  right  or  wrong,  men)^ 
to  delay  the  plaintiff*  s  losing  his  injunction  as  long  as  poanUb ; 
vet,  if  the  exceptions  should  be  well  grounded  and  aUowed^  the 
injunction  will  not  be  dissolved  until  a  sufficient  aaewer  be  pot 
in ;  an  insufficient  answer  being  considered  as  no  answtt  in  tlus 
instance. 

The  answer  therefore  being  filed,  and  the  costs  of  cantempt, 
for  not  having  answered  in  time,  paid,  or  tendered,  to  plaiatin's 
Clerk  in  Court,  counsel  is  to  be  instructed  (by  brief  or  wotim 
paper,  in  the  usual  manner,  and  that  not  later  thaa  the  first  dwf 
of  the  seal,  else  the  order,  though  obtained,  may  be  dischatged 
with  costs  for  the  irregularity.  2  V.  and  B.  212.)  to  wnave  fir 
the  usual  order  to  dissolve  the  ir^unction  obtained  by  pUantif,  de* 
fendani  having  put  in  his  answer  to  plaint^s  bill.  These  instme* 
tions  are  to  he  accompanied  by  the  Six  Clerk's  certificate  of  the 
bill  filed.  O^  this  motion  (to  dissolve  the  common,  not  a  tpetud 
ii^unction,)  tne  oider  is  one  of  course,  and  aw  ;  viz.  that  the  in- 
junction be  dissolved,  unless  plaintiff  show  cause  to  the  contoasy 
within  the  time  fixed  by  the  order,  which  is  commonly  a  week, 
or  eight  days.  The  order  is  to  be  drawn  up,  passed,  enAeeed, 
and  served,  in  the  usual  manner.  But  by  the  XXXIIIrd  of  the 
**  New  Orders"  of  April,  1828,  this  application  may  now  be 
made  by  petition  also  at  the  Rolls,  as  well  as  by  motion.  The 
order  wnereon,  as  well  as  that  on  motion,  must  be  served  two 
clear  days  at  least  before  the  day  upon  which  cause  ia  to  be 
shown  against  dissolving  the  injunction. 

To  frustrate  the  attempt  to  dissolve  the  injunction  will,  of 
course,  be  the  equity  plaintiff's  object.  He  will,  therefore,  as 
soon  as  the  defendant  s  answer  is  filed,  and  he  has  seen  and 
perused  it  from  his  office  copy,  or  sooner,  consider  whether  to 
show  cause  against  the  dissolving  of  the  injunction  by  taking  er- 

Exceptions,  ceptions  to  the  answer  for  insufficiency,  (Ch.  LVI.)  (for  pend- 
ing exceptions  the  injunction  will  continue,)  or  by  referring  it 
(Ch.  Litl.)  for  scandal  or  impertinence;  or  else  to  show  cause 
upon  the  merits  of  his  own  case.  And  after  filing  the  answer, 
defendant's  solicitor  will  enquire  of  plaintiff's  solicitor  (with  the 
view  of  insti-ucting  his  own,  the  defendant's,  counsel)  whether 
he  means  to  show  cause  on  the  merits,  or  to  take  exceptions  to 
the  answer,  and  show  exceptions  for  cause.  If  plaintiff  intends 
to  refer  the  answer  either  for  scandal  or  impertinence,  the 
order  for  it  is  to  be  obtained  on  motion  in  the  usual  manner, 
.and  if  the  order  thereon  be  obtained  before  the  defendant  has 
m'ade  his  motion  to  dissolve  nut  (which  consideration  will  sti- 
mulate  the  defendant  to  do  it) ;  he  then  cannot  make  that 
motion  till  the  reference  is  disposed  of,  which  may  be;  of  great 
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c<$l»e>^[tience  to  the  pladntiff  in  point  of  time;  and  with  the   ^BAPtSR 
stme'viflfw,  if  excejptions  for  insufficiency  be  iAte&ded  to  be        txi. 

shown  te  cause,  mey  ^ould  be  filed,  and  the  order  to  set  — 

diein  down  obtained  no  less  promptly,  for  the  same  purpose } 
otAierwiHe,  in  either  of  the  cases,  if  on  the  day  of  showing 
MUse,  eitiier  impertinence,  or  scandal,  or  exceptions  be  shown 
as  .cause,  and  tne  oider  is  then  to  be  obtained,  although  it 
it^d  be  granted,  yet  the  plaintiff  would  be  put  upon  the 
terms  of  procuring  the  Master's  report  within  four,  or  at  most 
flight,  days. 

'<CtiRe,  therefore,  may  be  shown  against  dissolving  the  in- 
jttnelion,  either  on  the  merits,  (in  other  terms,  merits  may  be  Meriti. 
ihown  as  cause,)  viz.  the  circumstances  disclosed  by  the  de- 
fendant's answer,  from  which  the  plaintiff  would,  if  he  con- 
ceived there  was  ground  for  it,  contend  that  the  defendant  had 
w  equity  for  having  the  injunction  dissolved ;  or  exceptions 
for  insufiic^ncy,  or  scandal,  or  impertinence,  may  be  shown  as 
cfluse,  viz.  on  {tie  ground  that  plaintiff  had  filed  exceptions  to  the  Exceptions, 
answer,  or  referred  it  for  impertinence  or  for  scandal. 

'lii^eriti  be  intended  to  be  shown  as  cause,  (defendant's  an-  Merits m 
«wer  being  full  and  sufficient,  and  plaintiff  therefore  without  c*o"€. 
hope  of  continuing  the  injunction  by  excepting,)   the  points 
(eoifftBel  being  fully  instructed  by  their  briefs  on  both  sides) 
aite  di^ussed  at  the  hearing  of  the  motion,  and  the  Court  either 
H  once  dissolves  or  else  continues  the  injunction  to  the  hearing 
^  the  cause,  as  it  sees  fit.    And  on  this  occasion  passages  out 
of  thie  answer  are  commonly  read  (from  the  office  copy)  in  sup- 
port of  the  injunction,  but  no  affidavit  or  other  document  is  re- 
ceived in  contradiction  to  the  answer.     1  Ves.  J.  430.    And  if 
tbe  answer  deny  the  equity,  credit  is  commonly  given  to  it. 
B  Ves.  36.    But  if  alle^tions  made  by  the  bill,  relating  to  the 
*cts  of  the  parties,  are  neither  admitted  nor  denied  by  the 
**swer,  ttffidamts  may  be  read  in  support  of  such  allegations. 
l*Meriv.  499.     If  exceptions  for  insufficiency,  or  impertinence.  Exceptions. 
«c.  be  shown  as  cause,  they  are  to  be  prosecuted  in  the  usual 
manner,  but  more  limited  as  to  time  as  above  stated ;  and  then 
Jw  injunction  will  continue  until,  and  abide  the  result  of,  the 
Master's  report  in  either  case.    For  in  these  cases  (exceptions, 
impertinence,  &c.)  if  the  plaintiff,  on  the  coming  in  of  defend- 
*Ht  s  answer,  take  exceptions  to  it,  or  refer  it,  whether  with  a 
view  of  delay  by  keeping  the  injunction  alive,  or  from  real 
grounds  of  objection  to  the  answer,  and  consequently  show  such 
eteeptions,  &c.  for  cause,  as  above  adverted  to,  instead  of  going 
<m  the  merits  of  the  ease,  and  showing  them  for  cause ;  then, 
raou^h  the  iajunction  will  not  be  dissolved  until  the  exceptions, 
Jtc»  nave  been  disposed  of,  yet  the  plaintiff  will,  by  the  terms 
« the  order  of  reference  itself,  as  above  observed,  be  required 
^  procure  now,  if  not  already  obtained,  the  Master's  report 
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within  iiiiir  day*,  or  a  waek  at  BBOtt,  or  in  Muilt  of  lo.damg 
tliat  the  ii^unctioa  do  atand  dissolrod.  In  which  caao,  if  tibe 
aofwers  be  reported  audSfeient,  <v.  not  impertinwHt,  &ev.the;ia* 
jmction  is  ipmfmete  gone.  The  defendajit's  proceedUcia  in  Aiift 
matter  will  follow  tlM>se  of  the  plaintiift  in  pr^Murin^  Ibc  tke 
htming  on  the  fMrid,  in  order  to  sustain  his  own-applicai^on  to 
dissolve  the  ii^unction,  (^see  a  sketch  of  a  brief,  vol.  ii«)  With 
respect,  however,  to  the  lonr  or  eight  davs  limited  by  the  eadar» 
they  are  usaalljr  from  necessity  extended,  either,  by  the  isootiBt 
of  tne  parties  (if  not  very  hostile)  or  else  by  application  to  fte 
Courtfor  siiefa  further  time  «e  may  be  fixed  upon  with  tbe<etber 
side,  aiid  before  the  Master ;  in  wfaioh  caae  tae  MeMer'a  ceiti- 
fieate  also,  as  to  the  time  wanted*  muit  be  obtained,. and  ac- 
company tile  brief  for  the  motion,  which  is  then  one  of  coiuraB. 

On  showing  §u$ptionis  for  cause,  tiie  order  of  reference  neei 
nQt  have  been  aehmUy  dbtained  previously  to  showing  cause;  a 
motion  for  the  reference  being  allowed  to  be.  made  at  the  time 
of  showing  cause*  The  Court  will  not  presume  delay  it  a 
plaintiff;  if  any  ooeur,  the  defimdant  may  oossfdain  to  the 
Court.  14  Ves.  536.  And  if  the  exceptions  am  not  ectnally 
filed  they  will  be  allowed  as  oause,  on  plaintiff*®  ttodertahiiig, 
by  his  couQsel,  to  file  them  immediately*  2  Meriv*  479. 
When  exceptioDs  have  been  taken,  and  the  anawer  foujad  sa£- 
oient,  an  order  ntsi  to  dissolve  is  not  necessary-;  but  a^hoa- 
tioQ  may  be  made  in  the  fir$t  iti^anoet  alter  the  Maater'a^^wt 
has  been  confirmed.  2  V.  &  B.  44,  Then  of  oouiise' tke 
matter  will  rest  upon  the  merits.  An  ii^unction  in  n«t  in 
general  dissolved  as  against  himtelf,  on  the  ai^ication  idtvte 
defendant,  (if  there  are  more,)  until  all  hove  answer^,  bet 
C9stui  que  truti  and  trustee  being  co-defendants,  and  the  latter 
not  answering,  it  is  no  objeetion  to  dissolving  the  inj«nKtien  as 
to  the  other.  A  motion  to  dissolve  an  ii^unotion  in  the  first  in- 
stance w&s  refuse  pending  exceptions  to  the  answer  to  an 
amwded  bill.  2  Meriv.  477.  Reference  of  answer  fi>r  impir* 
tituHce  is  good  cause  against  dissolving  an  injunction.  12  Ves* 
18.  4. Mad.  237.  And  for  Mofida/,  Kdw,  d9. 
,  And  a  motion  to  refer  an  answer  for  mp€rtin$iu€  ha$  ^een 
allowed  as  cause  against  dissolving  the  iiynnetiKm ;  but  npon 
the  terms  of  procuring  the  leport  in  a  week.  14  Ves.  534. 
Exceptions  to  the  Master's  report  of  answer  not-being  acunitr 
lous  or  impertinent,  or  of  being  sufiicient,  are  not  cause  agaoet 
dissoIviBg  the  injunction.  Coop.  93.  The  matter  need,  net*  h» 
actually  expunged  to  sustain  the  application  to  dissolve.  2  €ex* 
26.  428.  Kden,  101*  A  plea  being  ordered  to  stand  (ot»' 
swer,  the  defendant  cannot  move  to  dissolve  the  ii^uncliea  ab- 
solutely in  the  first  instance,  but  only  nui.  Mos.  198 ;  ^t 
see  Dick.  537.  Wy*  Pr*  Reg.  242.  And  in  tke  case  e([.«i 
infant' i  answer,  (u>  which  exceptions  axe  not  allowed  to  b* 
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t«keDO  «a«te  tgtutuit  diBSohring  injunetion  mut  be  shown  <m    CHAPTER 
th^mfiriu*   13  Yes.  164.    An  answer  «xc6pt«d  to  uid  rapottsd        lxi. 
iacnffitiieoti  (In  cato  of  inuinetion  obtained  Until  answer  and-  ■    ' 

fttt41ier  otdar,)  and  pltitttiff  obtaining  aa  order  to  amend,  and 
tlMit  deibndant'SiHyoM  answer  oace^ions  and  amendments  toga* 
tiiar;  tetb  mmst  be  answered  before  the  injnnetion  will  be  <us- 
scAr^.    But  if,  ott  the  ftrst  answer  being  renctftod  ittsniBcieat, 
dfltedant  puts  in  a  further  answer  before  plaintiff  obtains  his 
QferiVy  then  the  injunction  stands  or  falls  upon  the  original  bill 
and  aasiraf.    1.  Diek.  S55.    But  on  the  appHcation  to  amend, 
dpfendant  tiacj  move  that  the  amendment  may  be  made  in  ten 
dafSi  or  the  order  to  amend  be  discharged.    1  S.  &  S.  lOd. 
Am  injiinetion  'dissoKed  upon  the  merits,  or  for  not  showing 
cause  «tt  defendant's  order  nut,  and  plaintiff  amending  his  bill, 
atodbiiafettdant  obtaining  time  to  put  m  his  answer,  plaintiff  may 
act  tkm  mo^e  for  a  fresh  injunction }  but  may  on  the  merits, 
(m'^mitg  in  oi  the  answer.    2  Yes.  1§. 
.  And' in  case  of  iiQitnetion  obtained  after  verdict  to  stay  pro- 
ceeding at  law  in  a  joint  action,  the  injunction  was  dissolved 
afi  against' those  of  defendants  who  had  not  answered ;  but  in- 
jnnci4elis  aM  not  in  genitral  dissolved  against  one  defendant 
pt^nAing'ezeeptions  to  the  other  answers.    1  Yes.  &  Bea.  497. 
Eden,  In4.    If  after  an  older  nhi  to  dissolw  injunction  a  refer- 
e«oe  iNTimpertinenee  is  obtained,  and  the  impeitinence  is  ex- 
punged-, and  exceptions  to  the  answer  are  then  taken  and  dis- 
allowed ;  the  injunction  may  then  be  dissolved  in  the  fiiat  in- 
sunls^  without  an  order  tdd,    2  Y.  &  B.  29h 
.   An  in^ncticn  is  not  dissolved  by  the  death  of  plaintiff;  but 
Ae  defendant  mofves  that  the  heir  or  representative  may  r$vive 
die'suit  within  a  given  time,  («.  g.  aweek,)  or  the  injunction 
t»  be  dissolved ;  and  a  similar  order  may  be  obtained,  in  case 
of  defendant's  death,  by  his  heir,  &c.    1  Gox,  411.    2  Cox,  50. 
By  the  terms  of  the  order- for  a  special  injunction  granted  before 
answer,  it  is  to  continue  until  answer  or  further  order,  and  such 
iajtmotion  may  be  dissolved  either  upon  the  answer  coming  in 
or  upon  affidavit  before  answer.    Newl.  Cha.  226.    Therefore 
an 'fiijtnction  to  stay  proceedings  for  want  of  answer  to  an 
nm^tuML  bill,  obtaiuM  upon  tpecial  application  after  a  former 
injnncttoti  had  been  dissolved,  may  be  discharged  upon  affi- 
davit bef'ote  answer.    Ibid*  and  2  Meriv.  476.    But  if  the  ap* 
plication  to  dissolve  that  injunction  be  made  upon  the  answer 
to  the  amended  bill,  exceptions  to  the  answer  may  be  shown 
for  <*ause  against  dissolving  the  injunction.    Ibid.    But  gene- 
rfl)ly>  in^ease  of  a  special  injunction  obtained  brfore  answer,  and 
a^  amyfieation  to  the  Court'  to  dissolve  it  upon  the  answer,  ex- 
eeptioOs  to'it  for  insufficiency  cannot  be  shown  as  cause  against 
disc^aiging  the  io junction;  nor  is  it  necessary  to  ebtun  an 
ocdef  ntfi;  bttta  motion  is  made  upon  notice  to  dis§<dve  the 
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CHAPTER   injimotioiL  in  the  first  instance.    Newl*^2?^  ..Iqi^l^frij^rj^ 
LXI.        proceeding  aftei  notice  of  motion  jserved  in«  thQ,]^^a^|g;^^MI![r 

vtd  briefs  pi-epai^.  for  counsel,  and  if  necessity,  pqiV^l4^fDs 

had*  each  party  prepares  for  the  .  hearing  qf  ti^  -fr^^fif^  ^  ^ 
case,  in  the  same  way  as  on  the  hearing  (u  a,caH£ie>tor  m,^^^ 
special  matter  before  the  Court ;  and  Sien  tb^  Cou|[^.d^|!S^^iO 
the  ii^unction ,  as .  it  sees  right,  either  by  diss^l^'opugii'JprF^'S 
charging,  or  continuing  it,  or  molung.it  peipetual,  a^^PiJctiniiilA) 
the  circumstances  I  and  which  are  always  matter  <)f  Q9nsf4^r%>| 
tion  by  the  parties  previous,  to  the  hearing,  land.  th^i]:;txQ4tiiMti^ 
of  the  subject  before  the  Court  regulated  a9Cpr4iugls;v.  ^M^i 
junction  is  put  an  end  to  by  the  allowanceof  pU^4^  pei3fH|f|«rrliH 
the  whole  bill,  as  well  as  by  an  ansiver  wherein  pja^nti^^'fi  ^W^ 
is  denied;  but  if  the  pl^a  or  demurrer- be. apgoinpanie4,%fa«i 
answer,  then,  as  some  et^uity  .may  poss^y  b«f  ^Q«(n)}fr9P|  i^i 
for  continuing  the  injunction,  arising  out, .of.  s;vch,.^f^sfji{«'f|4d^') 
fendant  must  first  obtain  an  order  nistb^fone  he  n^qf'^fto*^^) 
solve  absolutely,  if  such  order  was  neqes^y,i.n^^a9f^i#aHnf(i 
only  been  put  m.    Ibid,  229.    »Wy.  ;pr..R^,.243H.,. .  ^  ^i  tqmj 
.A  motion  to  dissolve,  nisi,  ai  the.Ja$t^ai.4(£te$\I>^,^^j^9ib'' 
and  plaintiff  undertaking  tp.^hoiy  pause. pn  thi^ai^^!i^#fM^tl'i^-« 
nQt  till  next  .day  of  motions  to  show  pause^^j^utfjEpjUi^)  ji«lill^) 
the  petitions.  .  5.  Yes,  552.    An  inJunQtion  cause  stan^A^^r^weSfr 
for  want  of  parties,  the  injunction  is  npt.disspUed,  .bi^irplsMit 
compelled  to  speed  the  cause*  ,1  V^s.  J.  401^ ,  Unr/e^fQ^^iJI^^  filip9(^ 
is  good  cause  for  dissolving  an  injunctiop  for  staying-  iPlco^i^P^ 
at. law,  but  it  will  be  sometimes  revived ; .  e^i^i^y  ^Y^Kg(i#i|i 
equity  appears  evidently  with  plaintiff,  or  hi^  case,  is  k»i^  *Jkif{t] 
On  cross  bills,  if,  when  the  ni^t  ifi  answerejdy^tbe^secpnd  isi4(ti. 
answered  in  eig^t  days,  the  injunction, wiM  b;e  dissolved^  i  Mwi|*q 
548 .   In  pressing  cases,  as  where  the  continua^e  of  an  i|^}j|jii9fi^9l^i 
is  peculiarly  injurious,  the  I<ord  Chancellor  or. .tibieMasto^:«i^t^. 
Eolls  will,  on  counsel's  application,  a^>otnt  a-sp^ciaJi  hes^Qg 
at  his  house. or  elsewhere,. on  a  motion  to  dissolve  aq  injunpti^.- 
On  a  motion  to  dissolve  the  injunction,  on  the  coming  in,  ^Ah», 
answer,  the  injunction  is  either  absolutely  dischar^^  or  c^m'^ 
tinned,  (to  the  hearing  of  the  cause  generally,)  .or- if  thA  Pfsoit 
entertain  doubts,  an  issue»  or  action,  or  special. case  dixeetei}*' 
subject  to  an  account  to  be  kept  ia,lhe  moanti^ne  during' tite 
discontinuance,  of  the  injunction,  where  that  is  ^applicable^  aM. 
though  the  Court  of  law  should  certify  agaiost  Uie  plainvlF's' 
title,  the  cause  still  proceeds  to  .a  hearing.        ....  .   •  .  .• 

.  Where  ,an  .injunction  has  been,  obtained  against  wast^,-^'« 
bill  ^led  and  affidavit,  the  defendant  may»  on  ani^er^, .  maipe 
to.  .dissolve  absolutely  .in  the  first,  instance,  ^pd  ^pt  niii^  l|is 
answer  t/i^n  .being  only  received  as  an  aifida)fi|<»  whif^h  ni^yibe 
answered.    Co?,  263.  -     .   •  -v     ...    r,   ,-  :'-.    v,-r 

If  the  plaintiff  has  equity  on  hissid^,  prhls^Cya^.s^j^n^h^^dg 


Account  to 
be  kepi. 


Waite. 
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tiMMCMt  will  ftot  easily  dissolve  the  i&junction ;  nor  will  they    chapter 
(xma^lHHf  ^MM  it,  the  last  seal  after  teim.    Harr.  548.  lxi. 

"An*  injcmctidtt  irregolarly  issued,  if  the  irregularity  be  not 

^nSv^i  by  any  aict,  inay  be  discharged  on  motion  wim  notice. 
2y^.^.  '  Eden,  88;  but  must  be  obeyed  until  discharged. 
CAk  €x,'ii03^.    Moving  for  time  to  answer  is  not  such  an  act. 

2  ¥«s]'20.  But,  as  in  all  cases,  (with  little  exception,)  a  sub- 
pafeQa^  is 'required  to  have  been  served  before  the  application 
loP'  air  injunction  is  made,  therefore  should  an  injunction 
hmhmbiie  obtained,  it  is  irregular,  and  may  be  discharged. 
16'Vyi.  338. '  If  canse  be  shown  on  the  merits,  the  injunc- 

tkm,  thofigk  when  continued  it  is  generally  continued  to  the  Continifhig  to 

hiing^  of  the  cause,  is  hot  so  continued  as  of  course,  but  only  hearing. 

in  those  cases  v^here  th^  plaintiff's  equi^  is  not  displaced 

by  the  defenc^t's  ahsweh    3  Atk.  485.    JJick.  101.    And  in 

either  '^rtoiting  of  continuing  an  injunction  on  the  merits,  the 

Ctf(^<  often  requires  terms  from  the  plaintiff,  as  to  give  judg-  Terms. 

metttwith  stay  of  execution,  or  to  pay  the  money  into  Court, 

except  in  a  case  of  clear  equity,  Wy.  Pr.  Reg.  237  ;  and  in  such 

caAi  re&sonable  time  will  be  given.    Eden,  113.    In  case  of 

gechrientthe  tenant  (under  stat.  4  G.  2.  c.  28.)  is  to  bring  into 

Cotot  "the  rent  sworn  due,  before  an  injunction  will  be  either 

granted-or  continued.    Where  an  injunction  is  continued  to  the 

hsAriag  on  the  application  to  dissolve,  if  the  cause  in  equity 

be  not  prosecuted  to  the  hearing  without  delay,  the  injunction 

wiUb6 'dissolved  on  application,  and  proof  of  intentional  delay. 

Hiirr.  548.    An  admission  pf  waste  is  sufficient  to  continue  the 

injuttetion  to  the  hearing ;  so  is  a  reference  for  imp^linence. 

3  Atk.  485.  Dick.  101.  2  Anst.  691.  By  the  Master's  re- 
port in  fawmr  t>f  the  answer,  whether  in  case  of  exceptions  or 
impertinence,  the  injunction  is  gone,  and  excepting  to  the  re- 
port  cannot  be  shown  as  cause,  nor  the  motion  revived  on  that 
ground ;  Eden,  96,  97,  &c.  But  an  injunction  may  be  revived 
on  mdtion  when,  having  been  dissolved  for  want  of  obtaining 
the  Master's  report  in  time,  and  the  cause  shown  was  reference 
of  Ae  answer  -for  insufficiewy,  the  Master  aftenoards  reported 
the  answer  insufficient.  4  Mad.  237.  Not  so  after  reference  for 
impertinence.  Ibid.  And  if  exceptions  are  taken  to  the  Master's 
report  of  the  sufficiency  of  an  answer,  and  allowed ;  the  injunc- 
tion, though  gone,  may  be  revived  upon  motion  with  notice. 
2  Cox,  428.  1  Cox,  263.  Where  an  injunction  obtained  in 
support  of  a  patent  right  was  dissolved  or  discontinued  on  the 
coming  in  of  aefbndant's  answer,  but  with  accounts  to  be  kept 
pen^ng  the  trial  of  plaintiff's  right  at  law,  and  he  establishes 
that  risht,  his  motion  to  revive  the  injunction  is  generally 
giantea ;  but  if  defendants  object  on  the  ground  of  intending  to 
move  for  a  new  trial,  the  revival  will  probably  be  refused  until 
the  result  be  known,  but  the  accounts  to  be  continued.    Eden, 
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3fiD.363.  But  a  plaiiitiffiftMtitMtDkkcMt^ 
aller  ttaceadisg  ia  nis  triftl  ai  kor*  A,  ympttmik 
final,  and  need  not  be  reviyed  oft  the  deatn  <n  purting' 

The  Court  exeioisea  the  n§;ht  of  comnitnctmit  with  twatitm^ 
and  when  it  appeait  that  a  bieaeh  of  or  noB*coaaf>lsanct  with 
the  poeciie  leqainmeBta  of  en  ingunetioa  has  aiijM^'fnini  9etot 
ia  judgment  or  any  peculiar  difiiciuty  or  moety  in  the  case*  tod 
not  Mn  wilful  oontampt,  die  Court  will  not  oomant,  thoi^ 
the  oosta  miy  be  oidaed  to  be  paid  by  the  efiending  pasty/or 
hii  lolioitor,  aooovding  to  the  oiiAcuinalanoes*  ^  Meiht.  i48« 
And  to  support  an  appUcation  for  conumtm^t,  the  affdwit 
maat  set  forth  the  particular  acts,  and  the  original  wtit  miift 
be  poduced  on  the  motion.  1  Ja.  &  Wa.  376»  OU'  the  biaacb 
of  an  ii^unetion  resttaining  an  act,  the  motiim  ia,  on  pmonal 
iCTYice  of  the  notice,  and  affidavit  of  the  aenrica  of  the  inj&nc- 
tion,  and  of  the  facta  constituting  the  breach,  t^  tkgj^attjfki 
Mmmutttd ;  if  to  do  an  act,  the  oider  limits  a  partacRilar  day  let 
dmng  it,  or,  Aat  the  defendant  stand  oamrniited,  6  Yes*  488.  1  Ja. 
At  Wa.  876.  Peers  amd  Members  of  Pasliamcnt  are  not  cm* 
nutted,  but  sequestration  issues  on  motion^  &c.    2  l>ick«  70ft* 

The^^Moing  statements  Delate,  as  was  tot  proposed^  taifr* 
junctions  wt-  staying  prbceadingt  at  law ;  except  aa  to  such  of 
them  as  belong  wso  to  the  ot£er  speml  injunctiotts  befina  it^ 
Csned  to,  and  now  about  to  be  spoken  of,  ana  which  distiactiod 
will  be  easily  made  from  th6  nature  of  each  case,  when  the  aub^ 
jact4>f  dissolving  an  inpuiction,  or  continning  it,  or  reviving it,<tf 
cammitlal  IbrlirBach,  or  makingperpetual,  launder  consldenDlio&* 
.Xhe^/bMowis^  atateniMits,  therenxe,  relate  to  injunetiona  itf  1^ 
second  g«ieral  class,  (p.  814,)  though. some  of  the  latter  painti 
€ompiised  in  them  may  also  be  observed  to  attach  afav  to  thaee 
of  the  tot  mentioned  class,  viz.  to  stay  proceedings  at  lc«v  ftv 
aoiae  are  common  to  every  species  «f  injunction.  The  injunc** 
tions  then,  wfaioh  are  now  to  be  treated  of,  are  always  spedat  in* 
janctioas,  and  obtained  on  special  application  only  on  the 
"  metiu"  or  in  other  words,- the  equitable  rayainwwitiii  or  uaesi* 
aities  of  the  case.  These  injunctions  are  either  applied  for  ba* 
fore,  or  on,  the  filing  of  the  bill ;  with,  or  untftoict,  notice  to  ^ 
other  side,  and  in  the  fatter  case  aie  termed  erparts  injunctions, 
nr  applications ;  or  not  until  the  coming  in  of  defendant's  answer ; 
and  it  may  be  generally  observed  that  tspafta  injunctions  eic 
not  regaraed  very  favourably,  but  that  the  Court  antertaini 
them  with  some  jealousy,  or  at  least  with  a  scrutinizing  eye. 
The  following  remarks  are  intended  tvdiscrinnnate,  in  a  genatal 
way,  the  cases  in  which-  the  one  or  the  other  Bede  should  be 
adopted  in  some  leading  instances.  For,  as  may  be  aqppoeed, 
it  depends  upon  the  moure  of  the  occasion,  whether  .an  uqvnc- 
tion  may  prudently,  and  with  sufficient  |HX>babiliW  of  success, 
be  moved  for  on,  if  not  before,  the  filing  of  the  bill,  either  vrilh 
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or  vikhottt  notiee^  and  witliovt  wudug^  for  die  coming  i&  of  dt»    GBAPT£it 

fendaaV&muuwr,  or  not.    If  the  occasian  be  an  wrgtHt  and  jwft*        lxi. 

mfi  one,  as  cf  an  imminent  and  injuiioas  matt  or  eipietad  and    . 

ii^nnotts  evmt,  or  a  neidj  arisen  or  aatieipatad  injury  imi|Mi- 

rAit  ODiineipuMliable  in  its  nature*  whether  (aa  ia  many  oaaea  otf 

waite)>to  houses,  land,  timber,  or  other  property ;  they  are  tlia 

lastuiQeBiia  firhich  the  writ  would  unqueationably  be  obtained 

oily  if  kot  befose,  filing  the  bill ;  and  on  such  ocoaaionB  too«  tki 

attpUcatipn  mav  .proferly  be  an  upvte  one,  without  aoliDe  to 

taabppofiite  side^  on  mch  affidavits  of  the  plaintiff  and  othen» 

as  mty  be  necMfttiy  to  verify  the  material  aUenlions  of  tiha 

hill  £lsd,  or  to  be  filed.    By  the  tenn  maUriml  heie  ia  uiaaiit^ 

thoae  allegations  which  directly  point  out,  and  are  otherwise  ia 

iauned&ite  connection  with,  the  u^nzy  sought  to  be  lediemed  or 

veatnuned.    Aad  in  most  cases  it  may  be  best  to  have  the  aiB* 

d&vita^perused  and  settled  by  the  cooniel  who  advised  and  diwr 

tkit  biu. .  And  in  oases  of  iniuactions  to  stay  waste  or  atber 

uipht  iajury,  they  aie  applied  for  after  the  bill  is  on  the  filey 

opea  auitioa  esporte,  and  a  certificate  from  the  Six  Cleric  of  tha 

biU  heiag  iiled,  acconqtaaied  by  aa  office  c^iy  of  an  affidavit 

iQftda  by  tha  phdntiff  verifying  the  aiatorial  ciicamstaaoest  if 

the  motion  ia  made  in  term ;  but  if  in  vacation  and  the  Caurt 

Qot  0itlDag,'aad  aa  motion^  therefoie,  can  be  made,  the  iaiuinc« 

tioo  may  be  obtained  on  petition  with  like  eertifieate  and  affi» 

d^t  ;i^and  in  some  piessing  cases,  b^hre  any  bill  is  actually  oa 

thQ  file,  if  it  be  in  pnparatim,  the  auue  a^plioatioa  may  ba 

made.    But  whether  a.  case  will  sustain  an  application  for  an 

il^uQction  before  a  bill  is  on  the  file»  must  of  couae  idwaya  ba 

Wttt^  of  advice  by  counsel.  These  injunctions  aia  not,  utaally, 

giailted  against  persons  not  parties  to  the  bill,  but  wiU  basa 

pnaxtad  hi  special  cases  reouiring  it,  sach  as  to  leatrain  tenants 

in  pou5e86ion,'or  tenants  on  lunatic's  estates^  from  cutting  timber* 

IDidb  68%  1  B.  ^  B.  108 ;  and  in.  other  equally  aigant  caaas^ 

V^d  in  cases  calling  for  it,  as  has  been  obierved,  an  ix^netioB- 

will  be  granted  betore  bill  filed,  and  even  in  vacation  on  peti* 

tiopi  supported  by  a  verification  of  the  facts  and  of  the  faiU 

being  in  prepoMttian,  and  intended  to  be  filed  without  delays* 

5  Yes.  129.     But  in  gaiersi,  aftor  a  defendant's  appearaaas, 

the  application  can  onlv  be  upon  notice,  2  Yes.  112,  exeept 

that  in  some  eases,  in  the  nature  of  waste,  it  may  be  withoitt 

aotice,  enpeciall^f  where,  the  party  appears  so  late  as  not  to  leavi 

iiir  time  tor  notice*    15  Yes.  605.    3  Meriv.  1.    Aad  even  be«> 

fore  the  serviee  of  the  subpoena,  (though  generally  a  sabpoena 

must  have  been  served,)  when  the  objecthaa  been  to  prerent  the 

negotiatiag  a  bill  pendente  Uu,  an  injunction  has  been  granted, 

9A  well  as  also  in  a  case  of  defendant's  declaring  ha  would  be 

off;  and  to  hinder  the  sale  of  books.    2  Cha.  Ca.  76.    Tha 

same  may  be  observed. of  cases  wherein  the  writ  has  beea 
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^Tttitad  befen  of/ptutamte,  when  the  aqppticatioii  is  tomiafin  the 
miuiy.  AmbL  66.  In  ^ese  ureent  applkations  esped&Uyk^ 
mi&vtt  should  slate  some  actual  violations,  or  some  Caci,  sudi 
aa  timber  cut  down,  a  surveyor  sent  to  mark  timber;  tbisats,' 
and  rsMonaMe  appnkminon,  not  a  bare  intention  only^  6  Vesu  666* 
11  Yes.  54. 

But  if  the  injurv  complained  of,  and  the  object  of  the  ii^aao- 
tion  were  of  considerable  standing,  or  not  of  aach  irieps^bleoi 
irremediable  nature,  such  as  waste  or  injury,  long  peroittcds^ 
the  infringement,  of  some  continuance,  of  a  co|^.  right  or  patent. 
and  where  the  continuance  of  the  act  complained  of  WAwdaot 
be  destiuctive,  but  only  increase  the  amount  of  compensation,  p 
tiiat  a  small  space  of  time  would  be  of  no  material  mom^t ;  ia 
such  cases,  probably,  the  injunction  would  not  be  granted.iit-' 
stantly  on  ihng  the  bill,  either  with,  or  without  nolloe>  nor  until 
the  more  ordinary  period  of  the  naming  in  of  the  de(e4dajUiS 
answer,  which,  it  may  be  thought,  may  in  those  instanoi^  be 
well  enough  waited  for,  without  any  gceat  detrinient*-  ^iM  tjtt' 
dicumstances  should  afford  such  a  shade  of  idifiefienp«^  v^f^aH' 
of  urgency,  though  not  of  the  awitt  urgent  nature,  yei'such'9'l*^^ 
induce  an  expectation  of  the  immediate  gcanting  c^  th^ifliUQdMi 
oa  the  filing  of  the  bill;  yet,  inauch  ease,itwouldiS«aflMtfjba 
done  OQ  an- erparto  applicalwn,  but  only  oniii>N««,  >ao.aa4avgivt' 
the  opposite  side  an  opportunity  of  resisting  it.    iUso,  ildhftiioK 
mediate  granting  of  the  injunction  wonld  create,  <*  be^su^ps^ 
ci  stealing,  grealer  miseluef.  to  the  puhliic  or  some.  o^heiilbUd- 
patties,  tlum  adequate  benefit  to  the  plaintiff*  an  inMQ^a^y»te^- 
jnnotion  would  in  such  eases  also  pr4>baUy  be  refused  (  th^M^b, 
generally  speaking,  it  is  conceived,  the  Court  would  not  ta^e  die 
Qonoems  of  third  parties  into  consideration,  in  adjudicating  W 
tween  other  litigants.  >  See  Davison  on  Patents.    Yet  if  t^e  *^ 
plication  were  made  on  mtkit  and  especially  if , the  oppofitc^psiiy 
should  consent  to  appear  on-  the  motion,  and  to  oppose  it  b^  sffi* 
davits  on  the  facts  and  merits*  without  the  delay  of  answeni^  it 
might  then  probably  be  entertained  by  the  Court.     Indeed, 
where  the  immediate  injunction,  even  on  %^U»,  were  ceKtsia  IS 
be  refused,  or  were  even  doubtful  only,  it  then  seems  idM.  to 
make  the  applicatioa  exfnmt:  slooe»  if  the  .Court  were  thought 
likelv  to  doubt  of  the  sufficient  urgen^  of  the  ease  at  all,  it.vsiud 
aud&  mere  refuse  to  accede  to  it,  without  hearing,  the  ^ther  siile* 
With  respect^  generally,  to  what  aets  orciscusostances  ^wnsiitste 
proper  occasion  for  applying  for  this  writ^  those  are  cpnsidersiisot- 
cfaie^  for,  counsel ;  the  practical  matters  relating  to  it*,  when  oh* 
tained,  or  to  be  obtained,  is  the  bnsiness  here. 

The  affidavit  on  which  an  injunction  is  prayed  for,  most  be 
particular  and  positive  in  setting  forth  the  party >  title  :>»nforiQ8^ 
tion  and  belief  are  not  mffieient :  if  /&e  right  appears^  doubtfsli 
the  Court  will  not  interfere.     £den.'   In  cases  eC  pt(^ 
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wlledie^  the  applSofttion  be  etparte,  or  on  notioe,  the  pli&iitiff%    CHAFTBR 
aflidatit  nmst  atste  his  belief  at  the  time  cf  tk£  applieaiion,  and        x.Xi. 

DOt  merely  at  the  time  of  his  obtaining  the  patent,  that  he  wae  

the  inventor,  &c.  2  Merivr  624.  And  generally  the  affidavit 
m\M  be  drawn  in  that  and  in  other  re8|)ects  in  the  terma  of, 
and  follow^  the  bill  in  substance,  so  far  as  regaids  plaintiff's 
title  t^'the  invention  and  patent.  It  may  generally  be  safest 
te'kc  the  a€idavit  in  support  of  the  appUcation  be  drawn,  or 
settled;  by  counsel.  Other-  affidavit  or  affidavits  (if  not  plain- 
tiff^S'Own,  and  perhaps  better  so  thmt  his  own)  must  prove  the 
iafHogefBent.  On  the  application,  also,  the  plaintiff  must,  if 
niquiiiM]^  Utt^rtake,  by  hts  counsel,  immediately  to  bnng  an 
aetioato  eslaUish  his  right.  Bnt  this,  perhaps,  mev  be  dis- 
poiised^^th  under  particuhtf  citcumstances ;  although,  in  all 
(»M9,  the  plaintiff's  right  must  appear  to  the  Court,  yet,  in  a 
caM  ^rnfnngement  of  a  patent,  the  Court  will  not  allow  a  de- 
mttrrer^  to  a  bill  for  an  injunction,  on  the  ground  that  the  plain- 
tif' s  rigto  has  not  been  lirst  established  in  a  court  of  law ;  for 
thftfigM;  appears  on  record,  vis.  by  the  letters  patent,  Redesd., 
Oodtoti,  Edeni  nor  on  that  ground  will  the  Coart  send  the 
(AMdtlff  to  law  ifi  the  first  instance,  if  there  have  been  an  exeiuiipi 
P«ita$im  el  the  pMent  light  of  some  duration.  But  if  the  patent 
htmthtf'-md,  oo  the  application,  the  other  side  attempts,  on 
recftbadbhs  grotind,  to  invalidate  eithef  the  specification  or  the 
patisttiqffself;  the  Court  will  not  then  act  from  its  own  notions  of 
tlie  ^IkKty  or  invalidity  of  either,  but  will  have  it  first  established 
io*  a  'cMrt  of  law  before  granting  the  imunction,  3  Meriv.  €3d 
-^Wj  thottgb  possibly  requiring  the  defendant,  in  the  mean 
^^f  io  keep  an  account  of  the  profits.  But  where,  in  case  of 
co{>$rright,  the  publication  is  of  such  description  that  an  action 
cotdd  not  be  maintained,  the  Court  will  not  dectee  an  acconnt, 
eTto  upon  a  submission  in  the  answer.  2  Meriv.  485.  Yet 
where^on  the  ^application,  both  parties  are  before  the  Court,  with 
ai64(ivits  on-  each  side»  it  is  conceived  the  Court  vrill,  in  ench 
case,  decide  upoo  the  evklence  if  sufficiently  pieponderalive  on 
either  part  to  satisfy  the  mind  of  the  Court,  aiMi  will  then  refose 
<>r  grant  the  injunction  without  sending  it  to  law  for  determina- 
tion; unless  either  party  demand  an  issue,  or  that  an  action  ma^ 
be  brought,  which  it  is  imagined  would  not  be  refused,  though  it 
iBight  not  otherwise  be  refuired  by  the  Court.  The  ttrviee  of  Service. 
iheu  injunctiotts  is  generally  similar  to  that  of  those  before  treated 
of>  bat  in  seme  cases,  whete  numerous  parties  are  concerned  in 
the  wreegfulaots,  it  may  be  advnable  to  extend  the  service  to 
workmen,  agents,  serrants,  &c.  Perpetual  injunctions  are  Perpetnai. 
^nted  in  ^ar  and  oppressive  cases,  especially  where  the  Court 
°3a  directed' 4  triad*  or  the  subject  of  a  verdict  is  .odious  in  its 
Qttave,  Also,  .on  a  bill  taken  prooM/osts  defondant  standing 
o«ft  tll'pieeessi    1  P»  Wms.  673.    Htrr.  6di.    Also  to  rsstraia 
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CHAPTER  lb*  Mttittg  «p  ^  legtl  ei^kok  agthkst « <to»«e;'Q^.'^1?Teil'f|^. 
l^](f^  ft  Kq.  Ca.  Ab.  68T.  Ferpetnal  injnnctionb  Are  find;  "and  fiM 
•  not  be  revived  on  tbe  death  of  parties.    2  Ves.  J.  ItWi    Bdki, 

Inj.  362. 

A«  iajiiiictioB  aiiit  is  addom  bitm^t  to  a  htfuAngf;  tb^'jdlaiii- 
tiff  beiti^  geaeially  satisied  with  theii^iiftctioii  beiti^eMMniiibd, 
without  seekinff  for  an  accoant  of  profits,  aS  behkg'  tudimj^b^ii^i. 
AAtwerukea  Eden,  289.    Defendant  having  obtained  time  to  file  Mx 
as  an  allida-    tmi  fijmg  an  answer  instead,  affidavits  of  facts  bh  the  pArto^  the 
^*^'  phdnttff  have  been  received,  the  answer  being  consi^redilis  an 

affidavit,  and  the  original  affidavit  in  contradiction  afiowed.  19 
Ves.  3S0.  In  a  case  of  partnership,  affidavits,  as  to  exJi^Hisioa 
and  toismanagement,  have  been  allowed  on  a  vnotlon  to  disscAfe. 
19  Yes.  148.  16  Ves.  49.  And  in  a  case  of  waste,  tiffit&tlts 
as  to^iM^s  of  waste  have  been  allowed  on  the  application  tor  dis- 
solve the  injunction,  though  generally  do  affidavit  is  i-eoeiVed 
affainst  the  answer.  2  Br.  C.  C.  88.  1  Cox,  263.  Alto  in 
like  cases  of  waste,  if  no  affidavit  has  been  filed  before  the 
answer,  and  the  application  for  the  injanction  wai^  hot  nsade' fi^- 
til  after  the  answer  was  pnt  in ;  affidavits  ate  nc^'ihen  to  be'ir^d 
in  contradiction  to  the  answer.  1  Swinst;  152.  BtiV  tA'Ay'.'  to 
prove  allegatioBS  or  documents  not  denied  bytb^  aftswerr  1 
Merin  49&. 

When  an  idjunctien  has  been  obtained  beforfe  ansiVet;- (and 
the  terms  of  sueh  ii^unction  are  uiuaHy  rkntil  answer 'oi'  f^uther 
order,)  the  defendant,  having  put  in  his  answer,  Serves^^the 
plaintiff  in  ^e  nsttsd  manner  with  a  n^ce  of  motio^fi  for  \lis- 
M^lvhig  the  injtmetion, '  the  mode  of  proceeding  in  which  'mo^on 
by^ getting  it  beanl  in  Court,  is  generally  th^  same'  as  that  hSA 
down  on  oth^r  special  motions,  Gh.  XXXV.  vdth  svtch  varia- 
ttem  as  the  difference  «ff  circumstances  wilt  point  out.  On*  the 
part  of  both  j^aintiff  and  defendant,  their  respective  rigtats  and 
tities)  and  the  ^uity  each  conceives  himselr  to  have,  wiH  be 
fiUy  discussed,  and  the  Court  will  determine  in  vvhat  way  tD 
'  treat  the  injunction  already  existing.    With  respect  also  to 

these,  as  well  as  the  special  injunctions  to  stay  proceedings  at 
laWy  either  in  obtaining  them  or  in  opposing  their  being  dis> 
solved,  the  briefs  for  counsel  will  in  the  usual  manner  consist 
of  the  pleadings,  bill,  answer,  and  affidavits,  vrith  necessary 
observations  as  the  case  may  require.  In  some  cases  (oif 
infringement  of  patents  or  copyright  for  instance)  numerous 
affidavits  may  perha]^s  be  filed  on  each  side ;  and  sometimes 
where  parties  act  fairly  and  liberally  to  each  (^er,  they  mutu- 
ally allow  time  lor  the  necessary  affidavits  on  each  side,  and 
furnish  each  other  (for  expedition)  vrith  copies  of  their  affi- 
davits, until  they  have  respectively  filed  all  they  mean  to  da, 
,  and  are  both  prepared  for  the  argument  before  the  Conrt.  This 
'  is,  however,  where  the  matter,  though  important,  is  not  peca- 
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lurly  pressiDg  or  urgent    But  when  tUft  mntttml  acoonuno-    CBAPTBE 
dsytion  doetk  Joot  prevail,  attention  should  be  given  to  obtain        i,xi. 

o£Bc9  copies, from  the  Affidavit  Office  with  all  expedition,  as    

noticed  at  the  end  of  Affidavits,  ante,  Ch.  XXXIV. 

Sometimes  the  Court  inspects  and  compares  written  works, 
00  continuing  or  dissolvinf^  the  injunction.  But  it  is  usually 
reft^ored  to  a  Master  to  see  if  the  books  are  the  same,  or  how 
theyaifier.    Eden,  289.    2  Bro.  C.  C.  80. 

Tlie  Court  sometiines  also  inspects  models  or  specimenB  of 
maimfactures  to  assist  its  judgment  upon  the  infringement  or 
non-iafiineement  of  the  patent  (when  produeed  in  Court  on 
motion  to  dissolve)  with  the  same  view.  The  injunctions  for 
copyright  have  been  gnmted  and  continued  to  the  hearings 
where  there  has  been  a  possession  by  the  plaintiff  under  colour 
of  title.  Eden,  286.  Where  a  question  depends  upon  the 
effect  of  an  agreement,  an  injunction  is  refused  until  recovery  in 
an  action :  auo  refiised  if  plaintiff  have  pennitted  the  publica- 
tion and  sale  of  the  subject  of  his  copyricht*  7  Ves.  I.  19 
Ves,  447.  Coop.  303.  Eden,  287.  8o  &erefore  if  pkantf 
have  eonnived  at  the  use  of  his  patent,  or  permitted  it,  without 
due  diligence  to  hinder  it* 

In  cases  of  patents,  an  affidavit  has  been  aUewed  to  be  leed 
against  a  defendant's  answer  on  the  motion  to  dissolve  ik^ 
injunction,  3  P.  Wms.  355,  though  not  in  case  of  injunction 
tor  stay  proceedings  at  law,  or  negotiation  of  bill  of  exchange. 
Eden,  Inj.  326^    Nor  in  support  of  title  in  case  of  waete,    md. 

In  case  of  injunction  irregularly  issued,  it  may  be  moved  to 
refer  it  to  a  Master  to  enquire  into  the  mitfter;  and  if  the 
Master  reports  the  injunction  to  have  been  irregularly  issued, 
the  report  may  be  excepted  to  in  the  usual  manner  of  exceptions. 
But  it  no  exceptions  are  taken  to  the  report,  the  injunction  ¥rill 
be  dissolved,  and  sometimes  the  Clerk  in  Court  be  ecmumtted 
and  be  ordered  to  pay  the  costs,  and  sometimes  the  damages, 
resulting  from  the  irregularity.    i6id.  553. 
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CHAPTER  LXII. 
Ne  Exeat  Regno. 

This  writ  is  to  restrain  a  person  from  going  out  of  the  kingdom, 
and  was  originally  applicable  only  to  purposes  of  state,  but 
afterwards,  as  a  remedial  process,  extendea  to  private  traniac- 
tions  for  the  benefit  of  the  subject,  10  Yes.  164,  though  with 
great  caution.  8  Yes.  33.  2  Madd.  227.  It  is  granted  on 
me  application  of  a  plaintiff  having  a  demand  againat  a  de- 
fendant, intending,  whatever  may  be  the  cause,  to  leave  the 
country,  when  the  plaintiff  has  not  a  legal  remedr,  and  cannot 
hold  hmi  to  bail.  2  Mad.  Ch.  226.  The  immediate  object  of 
the  writ  is  to  obtain  security  that  the  defendant  will  not  depart 
the  realm  without  the  order  of  the  Court.  The  demand  nust 
be  a  clear  equitable,  not  legal,  money  demand.  Ibid*  Hie 
regular  mode  of  obtaining  the  writ  is  by  filing  a  bill,  containing 
a  prayer  for  the  writ.  But  if  after  a  bill  filed  without  rach 
prayer,  the  plaintiff  has  reason  to  think  the  defendant  will  go 
abroad,  he  may  move  to  amend  the  bill,  and  then  pray  a  m 
neat ;  and  notice  of  such  motion  is  unnecessary,  t&id,  2S8. 
It  may  also  be  obtained  by  petition  to  the  Lord  chancellor,  or 
Master  of  the  Rolls,  as  one  ofcourte.  All  applications  for  the 
writ  must  be  supported  by  affidavit^  as  to  the  debt,  and  as  to 
the  party's  expected  departure  from  the  kingdom.  As  to  the 
dd)ity  the  afiidavit  must  show  ^as  poiitiveiy  as  an  affidavit  to  hold 
to  bail  for  a  legal  debt  is  required  to  do)  that  it  is  a  certain, 
clear,  equitable  demand,  (not  a  demand  sustainable  at  law,)  and 
stating  all  the  facts  of  the  origin  and  circumstances  of  the  debt, 
if  the  case  render  such  prolixity  neressaiy,  so  as  to  render  the 
evidence  of  the  nature  of  the  debt  as  dtrect  as  an  affidavit  to 
hold  to  bail.  i6fd.  5  Yes.  96.  3  Bro.  C.  C  370.  But  in 
cases  of  partners,  or  executors,  in  matters  of  account,  affidavit 
as  to  heli^  of  the  amount  of  the  debt  is  sufficient.  10  Yes.  165. 
Admissions  in  a  defendant's  answer  as  to  the  debt  will  do  as 
well  as  an  affidavit,  5  Yes.  95.  Or  a  Master's  report,  18  Yes. 
354.  The  writ  ouly  issues  for  an  eqaitable  demana,  except  for 
alimony.     Bea.  fie  £r.  Reg,  34. 

In  order  to  obtain  the  writ,  the  application  should  be,  and 
generally  is,  made  as  promptly  as  possible  after  filing  the  bill, 
if  the  apparent  necessity  have  then  arisen  ;  and  the  Court  will 
then  act  with  great  promptitude.  10  Yes.  166.  But  it  may 
be  made  at  any  stage  of  the  suit  that  circumstances  require. 
On  the  application,  no  subpoena  is  taken  out ;  but,  upon  per- 
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sona]  service  of  the  writ,  the  defendant  is  bound  to  appear  in   CHAPTER 
Court,  and  give  security  not  to  depart  the  kingdom.  Mad.  Cha.       j^xil 

230.  1 — 

The  afiidavit,  as  to  the  defendant's  expected  departure,  must 
show  not  only  that  the'  debt  would  be  endangered  by  such 
departure,  but  the  plaintiif .  must  swear  potitively  that  the  de- 
fendant  is  going  abroad,  or  to  sbme  declaration  of  his,  that  he 
is  ;  or  possibly,  circumstances  to  show  it.  2  Mad.  Cha.  229. 
J'Vkm^4i90^  %  ¥eB.  fl97. 

'iJ'lf  rtftftitp|ili43iiJliM  be  made  ypf  motion,  a  brief  of  the  bil]  (antf 

nsumm^J  ifieom^  tii)  t»d  «ff  the  affidavit,  will  be  necessary  for 

dMnsatii^'with^ihiBtiiicdons  ttf  lAove,  that  Ihe  vDtit  may  he  iaued 

^gaAatpiBidsfhiiUnt  fir  the  nstuit  purposes,  and  that  it  may  h4 

faM{td'*M§lt  t£  "  ^  (a  specific  ««uil,  acootding  to  the  eiicfum- 

•ato<a0i^*itf.(^.  Jf  4<»r  alimony, -for  the  arrears  actually  due ;  if 

liMlilMdabo0  of  aH' account,  for  the  amount  of  the  admitted 

bgOtoftQlfi  44'Vi»*'^K  '  8  Ves.  S^,    If  for  a  liquidated  debt^ 

tl«i|Dlt  tonnttted  'for  tiMie  ittm  sworn  to  in  the  affidavit.    Harr. 

690to  i^<ghi«i)ilteilcfing  th4»  Court,  it  will  be  proper  to  have  an 

«il£e  eim^  of  thvt&davil,  which  has  been  previously /ted,  and, 

l^iwly'n  tA^'Suit,  th«  Six  Cterk's  oertiicate  of  the  bill  filed, 

]^M«uMiilrMnith%  plaintiif 's'  Clerk  in  Court.    On  the  order  Wrjt  ob. 

<»»iij^^it^j*anft>Wh«a  pas&ed  uid  entered,  the  pHuntiCs  Cleric  tained. 

ia  €<V«i^  «&  pi«d«ction  of  it,  and  on  instructions  as  to  the 

M)lniaM's  resid«ne«,  will  nvrice  out  the  writ  to  the  sheriff  of 

the  wMbBtf,-  markhig  on  the  back  the  sum  directed  by  die  order, 

aM^ftr-^piMch  th»  security  is  to  be  given  by  the  defendant. 

.WlMn^tlie  api^catlon  is  hy  petitkm,  it  may  be  advisable  to  lay 

irbefon^  counsel  to  setde,  if  not  drawt  as  well  as  the  affidavit ; 

itei^fMktionlrill' be  pursued'  as  others,  and  on  obtaining  and 

dslSvcrin^  the  oider  to  the  Clerk  in  Court,  h«  will  make  out 

tiio  writi  as  before  staled.    The  writ  is  to  be  delivered' to  the 

sheriff  (vix.  a  sheriff's  officer)  with  proper  instructions,  as  in 

t^  liaM  of 'an  attachment.    When  the  party  is  taken,  plaintiff*s  Party  lakeo. 

sDltofitor;- being  infomied  by  the  sheriff  of  defendant's  being  in 

cuttody,  and- having  received  an  intimation  of  sureties  proposed  Sureties. 

•t»  hit  •parr  ftwn^hito  or  his  solicitor,  sends  notice  in  writing  of 

them  to  the  sheriff;  tlumgh  defendant's  solicitor  will  probably 

have  done  so,  or* wilt  do  it.    The  defendant  will  take  out  a 

warrant  fmn  the  Mauler's  Office  on  leaving  proposals  there,  for 

fttretfeHf  t.  «.'4he  names  of  the  persons-  he  proposes  for  such 

sureties,  (similarly  to  the  like  proceeding  on  oie  a|roointment  of 

a  Moifver,  whioh  flietf,  p.  808,)  with  Which  warrant  the  plldntiff's 

solicitdr  being  nrved,  he- should  give  due  attention  to  the  mffU 

dmufy  of  the  suMties,  preparatoiy  to  his  attending  the  warrant 

before  the  Master  lo  object  to  or  accede  to  them ;  on  which 

occasion  «lte  the  Master  may  object  to  them,  and  require 

othsrs^    Thtf'ftuiAlies  being  approved,  the  defondantfa  bond  to 

VOL.  I..  Q 
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Ihe  ibtriff  (itk  dottbte  the  nan  nuu-ked  on  tiie  writ,  and  with 
his  two  siaetiefi»  who  mnat  bo  housekeepers)  is  piepaxed  and 

executed  at  the  sheriff's  office.    The  defendant's  recognizance 

to  the  Master  oC  the  Rolls  and  the  senior  Mast^  in  Chaaeeiy, 
(to  be  enteied  into  at  the  same  time,  and  with  the  same  sue- 
ties,  and  in  the  same  sum,)  is  piepafed  by  the  senior  Masfeei^i 
ckrk,  (by  whom  the  recognixance  is  taken,  and  aftowaids 
enrolled,)  on  iostructifms  eiven  by  the  plaintiff's  solicitor.  On 
the  completion  of  the  bond  and  recognizance,  defendant  is  enti- 
tled to  his  (Hscharge,  and  may  obtain  an  order  for  it,  if  on  any 
aceoiint  necessaiy. 
The  writ  to  the  sheriff  states  that» 

Form  of  writ.  Whereas  it  is  xepresented  to  us  in  our  Chancery  on  the  part 
of(il.  B.)  complainant,  s^nst  (C.  J>.)  defendant,  (among 
ether  thinss,)  tnat  he,  the  said  defendant,  is  greatly  indebted 
to  the  said  complainant,  and  designs  to  go  quickly  into  paiti 
beyond  the  seas,  (as  by  oath  made  on  that  behalf  appsars^) 
which  tends  to  the  great  prejudice  and  damage  of  the  said 
complainant.  Therefore,  in  order  to  pevent  such  mjnstioe, 
we  do  hereby  command  you  that  you  ao  without  delay  casse 
the  said  €.  X>.  personally  to  come  before  you,  and  give  snifi- 
cient  bail  or  security  in  the  sum  of  "  ■  that  the  ^lid  C.  D* 
will  not  go  into  parts  beyond  the  seas,  without  leave  <^  ou 
said  Court,  and  in  case  the  said  C.  D,  shall  refuse  to  give 
Such  bail  or  security,  then  you  are  to  commit  him  the  said 
C.  Dk  to  our  next  pnson,  there  to  be  kept  in  safe  custody 
until  he  shaU  do  it  of  his  own  accord,  and  when  you  shall 
have  taken  such  security,  you  are  forthwidt  to  make  and 
letum  a  certificate  thereof  to  us  in  our  said  Court  of  Chanceiy, 
distinctly  and  plainly  under  your  seal,  together  with  tmi 
vmt.    Witness  ouraelf,  &c.  &g. 

Scotland.  The  writ  lies  against  one  going  to  Scotland,  1  P«  W.  263 :  in 

which  case  the  condition  of  the  recognixance  must  be,  not  to 
go  out  of  the  realm,  or  to  Scotland.  It  has  been  refused  when 
Irish  mem-  xo  restrain  a  member  of  parlianaent,  representing  an  Irish 
Againstwhom  ^i«ugh»  from  going  to  Ireland.  11  Yes.  4d«  And  it  will  not 
granted  or  He  against  a  defendant  going  to  a  place  subject  to  the  laws  of 
refaied.  England,  and  where  his  effects  ara»    Amb.  76.  177.    But  it 

lies  wheie  the  defendant's  residence  is  in  the  West  Indies,  Scot- 
land, or  Ireland.  Also  against  a  native  of  Russia  generally 
resident  there  in  business,  and  in  this  countzy  only  for  a  tempo- 
laty  purpose^  1  V.  &  B.  133.  IJ.  &  W.  405.  It  has  been 
also  granted  against  one  French  emigrant  at  the  suit  of  another, 
but  afterwards  discharged  under  circumstances  appearing  from 
^aintiff's  affidavit  and  defendant's  answer.  4  Yes.  577.  And 
against  the  captain  of  an  East.  India  ship  about  to  proceed  on 
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his  Toyage.    9  Ves.  313.    But  where  the  writ  was  obtained  bj  CHAPTER 
a  resident  here,  aeainst  a  resident  in  the  West  Indies,  on  a       lxii. 
demand    arising  mere,  it  was  discharged  with  costs  on  the  ' — 

coming  in  of  defendant's  answer ;  but  on  the  admissions  in  the 
answer,  the  defendant  was  ordered  to  give  security  to  abide  the 
decree.   6  Ves.  91.    It  was  also  refus^  where  judgment  could 
be  executed  upon  one  defendant,  though  the  other  threatened 
to  go  abroad.     2  Dick.  609.    A  plaintiff,  to  be  entitled  to  the 
writ,  must  show  an  absolute  right,  and  hate  the  document 
under  which  he  claims,  in  his  possession.    6  Ves.  591.    It  it 
Dot  granted  against  a  party  living  out  of  the  kingdom,  where 
tntasactions  were  in  faith  of  having  justice  in  the  place  of  resi- 
dence.   Ambl.  177.    In  the  case  of  an  acootmt,  it  is  granted 
upon  application  of  a  co-defendant.    1  P.  W.  263.    Also  in 
case  of  a  bill  in  eaiiity  for  specific  performance,  where  the 
demand  was  for  purcnase  money  under  the  agreement.   2  Dick. 
497.    But  similar  application  subsequently  refused.    Ilnd,    A  Defeodani' 
defendant's  answer  may  be  read  in  opposition  to  the  plaintiff's  answer, 
affidavit  on  which  the  writ  issued.   4  Ves.  577.    Ana  the  writ.  Writ  oppres- 
^  <^lfprtttivel}f  issued,  (as  in  case  of  a  former  arrest  for  the  same  "^** 
debt,  and  in  other  cases,)  will  be  discharged  with  costs.     1 
Ves.  &  6.  371.    2  Meriv.  472.    8  Ves.  594.    On  payment  Discharge  of 
into  Court  of  the  money  marked  on  the  writ,  the  sureties'  lecog-  recogni- 
niiances  will  be  discharged.    2  Cox,  226.    1  Ves.  J.  96.    Nor  iJJcSary 
will  the  writ  be  grant^  if  in  the  bill  filed  it  appear  that  a  party/^ 
pecessarjr  party  is  not  before  the  Court.  3  Bro.  C.  C.  25.    And  biacharge  of 
if  the  defendant  can  satisfy  the  Court  by  answer,  affidavit,  or  '^^' 
otherwise,  of  his  having  no  intention  to  leave  the  kingdom,  or 
being  indebted  to  the  plaintiff,  he  mav>  on  motion,  with  notice, 
dischu-ge  the  writ.    Harr.  536.    And  it  will  also  be  discharged 
after  answer,  on  security  given  to  abide  the  event  of  the  cause, 
or  perform  the  decree.    1  Ves.  &  Bea.  129. 
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CHAPTER  LXIII. 
Infants. 

All  persons  before  the  age  of  twenty-one  are  in  law  called 
infants,-  and  they  and  their  property  are  in  many  ways  peculiar 
obieets  of  the  attention  and  care  of  the  Court,  and  have  several 
pnvileges  and  disabilities,  but  all  intended  for  their  protection 
and  benefit.  The  occasions  on  which  the  practice  of  the  Court 
applies  to  infants  are :  1.  In  their  capacity  of  plaintifis  or 
defendants  in  a  suit ;  2.  As  to  their  guardianship  and  mainte- 
nance without  suit ;  3.  As  wards  of  Court ;  4.  As  trustees  or 
mortgagees. 

As  Plaintiffs. 

The  incapacity  of  an  infant  arises  from  his  supposed  want  of 
discretion  as  well  as  his  legal  inability  to  bind  himself  and  to 
make  himself  liable  to  the  costs  of  the  suit.  But  an  infant 
plaintiff  is  as  much  bound  by  the  decree  as  a  plaintiff  of  full 
age.  Harr.  367.  The  nearest  relation  of  an  infant,  on  account 
of  his  incapaci^,  is  supposed  to  be  the  person  to  protect  him, 
and  to  institute  a  suit  on  his  behalf,  and  who,  undertaking  that 
office,  is  termed  his  **  jjrochein  amy"  or  '*  next  friend."  Or,  if 
such  relation  be  himself  the  injurious  person,  or  declines  giving 
the  required  protection,  the  Court  will  permit  any  other  person 
to  institute  suits  on  the  infant's  behalf,  and  who  in  such  case  is 
also  styled  his  **  next  friend."  To  this  next  friend  belong 
several  incidents.  -He  is  liable  to  the  costs  of  the  suit,  which 
renders  it  important  to  the  defendant,  that  the  next  friend  be  of 
sufficient  substance.  And  if  the  defendant  can  ascertain  the 
contrary,  he  may,  on  application  to  the  Court,  compel  such 
next  friend  to  give  security  for  the  costs  ;  in  default  whereof, 
another  next  friend  will  be  appointed  in  his  stead.  Besides  this 
liability  to  costs,  a  next  friena  is  exposed  to  other  censures  of 
the  Court,  if  he  improperly  institutes  a  suit ;  though,  if  the 
infant,  on  attaining  twenty-one,  thinks  proper  to  proceed  in 
such  suit,  he  will  Uien  himself  be  liable  to  all  the  costs.  The 
Court  will  also  remove  a  next  friend,  if  necessary,  on  account  of 
his  not  duly  prosecuting  the  cause  ;  and  will  appoint  another  in 
the  room  of  one  d3dng ;  and  regularly,  when  m  tlie  progress  of 
a  suit,  a  next  friend  dies,  the  it^ani's  soUcUxfr  should  apply  to 
the  Court  by  motion  or  petition  for  the  appointment  of  a  new 
next  friend  ;  or  else  the  opposite  party  may  do  it.  But  a  next 
friend  cannot  himself  procure  the  substitution  of  another  person, 
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without  submitting  his  own  conduct  to  the  investigation  of  the   chapter 
Court.    A  next  friend  is  so  far  oonsideied  to  be  interested  in       lxiii. 

the  event  of  the  suit,  that  he  or  his  wife  cannot  be  examined  i      

as  a  witness.    3  Atk.  511.    Therefore  if  their  examination  is 
required,  another  responsible  person  must  be  substituted  as  next 
friend,  on  the  former  one  giving  security  for  the  costs  incurred 
in  his  time.    1  Sim.  &  Stu.  101.    Hence  the  propriety  of  pro- 
curing, by  application  on  motion,  or  petition,  to  the  Court,  the 
appointment  of  a  new  next  friend,  on  the  death  of  a  former  one. 
If  a  suit  instituted  on  behalf  of  an  infant  be  represented  to  the  Reference 
Court  as  not  being  for  his  benefit,  the  Court  will  direct  an  of  salt, 
enquiry  by  the  Master ;  and  on  his  reporting  the  fact  to  be  so, 
will  stay  the  proceedings.  But  such  enquiry  will  not  be  directed 
on  the  application  of  the  next  fiiend  nimself.    2  Meriv.  141. 
A  similar  enquiry  will  be  directed  in  case  of  two  suits  being  Two  luiti 
instituted  for  one  and  the  same  purpose,  by  different  persons  in  referred, 
the  capacity  of  next  friends,  to  ascertain  which  of  the  two  suits 
it  will  be  most  for  the  infant's  benefit  to  prosecute,  and  in  that 
of  which  the  Master  reports  unfavourabl^j  the  proceedings  will 
be  stayed.    Yet  it  is  stated,  that  applications  of  the  latter 
description  should  not  be  made  but  m  strong  cases ;  6  Mad. 
97  ;  nor  in  general  after  a  decree  in  one  of  the  suits.    1  Ja. 
Rep.  528.    Kedesd.  24. 

'  As  D^endants, 

The  matteis  of  practice,  respecting  infant  defendants,  regaid^ 
their  appearing  and  their  answering.    With  respect  to  their 
appearance,  if  an  infant  defendant  have  already  a  legal  guardian,.  Appearance, 
he  will  enter  an  appearance  as  well  as  answer  for  him.    If  he 
have  not,  he  must  have  a  giutrdian  ad  Utem  appointed,  by  whom, 
if  necessary,  he  may  appear ,  as  well  as  answer  and  defend  the 
suit.    An  infant  may  appear  in  person,  that  is,  cause  appear- 
ance to  be  entered  for  him  ;  but  always  answers  and  defends  by 
guardian.    This  guardian  will  be  appointed  by  the  Court  on 
proper  application,  either  compulsory,  or  not,  as  circumstances  Compulsory, 
may  require.    The  former  takes  place  in  cases  where  an  infant 
being  served  with  a  subpoena  will  not  appear  to  the  bill,  or,  (as 
is,  perhaps,  most  usual,^  is  ignorant  of  the  course  to  be  pursued 
by  nim  in  tiiat  respect,  (viz.  instructing  a  solicitor  to  enter  an 
appearance  for  him,)  ana  has  no  friend  who  undertakes  to  act 
for  him  in  the  matter ;  in  which  case,  as  the  suit  is  impeded  by 
that  circumstance,  the  following  steps  are  to  be  taken,  to  compel 
or  procure  his  appearance  in  Court,  to  have  a  guardian  assigned 
him  by  the  Court ;  viz.  an  affidavit  of  the  service  of  the  subpoena 
being  made,  an  attachment  (he  being  said  to  be  in  contempt  to  an  Attachment 
attaclunent  by  his  non-appearance)  is  first  to  be  issued  in  the  re-  "<»^  ^J^ 
gular  way,  but  not  to  be  executed ;  that  process,  in  this  instance,  ***^'" 
among  others,  being  only  to  ground  the  next  step,which  is,  a  mes- 
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senger  (to  be  applied  for  by  motion  cf  course)  to  bring  the  iifmt 
into  Court  to  have  a  guordian  appointed,  by  vihom  he  may  appear  \o 
the  bill,  and  answer  and  defend  the  suit.  This  order  being  obtained, 
drawn  np,  passed,  and  entered,  is  to  be  delivered  to  a  messenger 
of  the  Court,  who  will  thereupon  obtain  the  Lord  Chancellor's 
warrant,  and  will,  under  the  solicitor's  instructions  for  findxt^ 
the  infant,  forthwith  proceed  to  arrest  and  bring  the  uobjA  up 
to  the  bar  of  the  Court ;  who,  being  informed  thereof  by  cousaeJ 
instructed  to  that  effect  by  the  solicitor,  (in  the  usual  way  of 
brief  or  motion  paper,)  will  then,  after  questioning  the  infant  as 
to  his  contumacy,  and  ascertaining  that  he  has  no  relation  or 
friend  willing  to  act  as  guardian  for  him,  assign  the  senior  Six 
Cleik,  not  toward  the  cause,  to  be  such  guaitlian  ad  litem,  by 
whom  the  infant  may  appear  and  answer,  and  defend  the  suit, 
and  who  will  then  enter  an  appearance  accordingly.  As  an 
infant  never  pays  costs,  the  costs  of  the  messenger  m  this  case 
as  well  as  of^edl  other  process  of  contempt  against  an  infant,  is 
paid  by  the  plaintiff.    1  Dick.  287. 

But  if  the  infant  have  a  relation  or  friend  willing  to  become 
guardian  ad  litem,  the  Court  will  appoint  him,  whether  in  a 
town  cause  or  a  country  cause.    If  the  former,  then  (after  the 
infant  has  entered  an  appearance)  the  guardian  may  be  ap- 
pointed any  day  in  term  or  vacation,  when  the  Court  is  sitting ; 
either  in  Court,  by  the  Lord  Chancellor  or  Vice  Chancellor,  or 
by  the  Master  of  the  Rolls,  on  instructions  previously  given  to 
the  Clerk  in  Court,  who  (having  prepared  a  note  with  the  title 
of  the  cause,  and  praying  that  C.  X>.  may  be  appointed  guardian 
to  A,  B.,  the  infant,  by  whom  he  may  answer  and  defend  tlie 
suit,)  attends  the  Court,  with  the  infant  and  proposed  guardian 
both  appearing ;  and  then,  delivering  the  note  to  the  R^trar, 
who  mentions  the  matter  to  the  Court,  if  no  objection  appear  to 
the  Court  on  examining  the  parties,  the  appointment  is  made 
of  course.    The  order  must  be  drawn  up  ana  perfected  by  being 
missed  and  entered,  as  other  orders,  and  served  on  the  adverse 
Clerk  in  Court.     With  respect  to  a  country  canse,  a  guardian 
can  only  be  appointed  by  commission,  to  be  obtained  by  an  order 
of  Couit  for  that  purpose,  (for  the  petition  for  this  order,  see  vol. 
ii.)  and  the  mode  of  proceeding  will  in  some  measure  depend  upon 
the  residence  of  the  parties,  and  whether  it  is  desirable  that  tke 
guardian  should  be  appointed,  and  his  answer  taken,  under  one 
and  the  same  commission,  or  by  separate  commissions,   and 
whether  on  oath,  or  without  oath,  (and  whether  with  or  withont 
oath  must  depend  upon  the  amity  or  hostility  of  the  parties,  &e.) 
When  the  infant  and  guardian  both  reside  above  twenty  miles 
from  London,  and  the  answer  is  to  be  taken  without  oath ;  or 
when  the  guardian  resides  in  London  and  the  infant  in  tfce 
country,  and  the  answer  is  to  be  put  in  on  oath ;  in  either  of 
these  cases,  a  commission,  to  assign  a  guardian  only,  will  be 
sufficient ;  because,  in  the  one  case,  the  oath  may  be  dispensed 
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with  by  erder,  and  in  the  oAer  tbe  gnaidiaa  ixaeif  swesr  t9  Ui    chapter 

Uffiwer  at  the  Public  Office ;  for  altkaugh  tlie  iifant  mmt  ht       lxiii. 

brought  before  the  Commissionera  to  have  a  gomlian  aaBigned,  ■ 

the  pereonal  atteadance  of  the  ^tatiiitk  may  be,  vad  ^Mni% 

is,  aispenied  widi.    When  bath  reside  above  twenty  miles  from 

London,  and  the  aasw^  is  to  be  put  in  upon  oath,  the  order  to 

be  obtained  must  be,  for  a  commission  to  assign  a  guardian,  and 

to  take  the  answer  of  the  infant  by  sneh  guardian.    When  the 

dedimus  is  to  asngn  a  guardian  only,  it  is  always  made  out  ef  • 

;»r(«,iAd  the  order  is  not  served.    Hind.  242.    These  writs 

cannot  be  made  out  by  the  Clerk  in  Court  without  an  order, 

which  must  be  conducted  like  other  similar  orders  as  to  drawing 

up,  eoteting,  and  service  on  the  necessary  parties,  where  the 

commission  is  not  eipttrte  to  assign  a  guaidian  only,  as  «bove 

noticed,  and  therefore  not  requiriTig  to  be  served.*  The  ctnnmis- 

sion  its^f,  in  this  instance,  (viz.  to  assign  a  guardian  only,)  is, 

in  substance,  as  follows : — 

George  the  Fourth,  &c.  &c.,  to  &c.,  greetmg. 

Whereas,  A*  JB.,  complainant,  hath  lately  exhibited  his  bfll  of 
conmlaint,  before  us  in  our  own  Court  of  Chancery,  against 
C.  D.,  defendant,  but  forasmuch  as  the  said  C.  D.  is  an  infant 
under  age,  and  cannot  defend  this  suit  without  having  a 
guardian  assigned  in  that  behalf;  know  ye,  therefore,  that  we 
have  given  unto  you,  any  three  or  two  of  you,  full  power  and 
authority,  in  pursuance  of  the  special  order  of  our  said  Court, 
to  assign  uid  appoint  a  guardian  for  the  aforesaid  infant ; 
and,  therefore,  we  conmiand  you,  any  &ree  or  two  of  you, 
that,  at  fuch  certain  day  and  place  as  you  shall  think  fit,  you 
go  to  die  said  defendant,  if  he  cannot  conveniently  come  to 
you,  and  assign  and  appoint  a  guardian  for  the  aforesaid  in- 
fant ;  and  when  you  shall  have  so  done,  you  are  to  send, 
closed  up,  a  certificate  of  your  having  assigned  and  appointed 
such  guardian  as  aforesaid,  and  this  writ  unto  us  in  our  said 
Chancery  without  delay,  (or  other  retwrn,  at  the  case  may  r»- 
jutrv,)  wheresoever  it  shall  then  be.    Witness,  &c. 

To  appoint  a  ruatdian  only,  under  the  above  commission,  the 
defendant's  solicitor  leaves  with  his  Clerk  in  Court  the  original 
^rder,  accompanied  by  Commissnoners'  names,  to  be  inserted  in 
the  commission,  which  is  then  made  out  ezparte,  and  when 
sealed  is  sent  to  the  solicitor,  who  acquaints  the  Commissioners 
^th  the  nature  of  l}ie  commission,  and  settles  vidth  them  the 
time  and  place  of  executing  if ;  two  of  the  Commissioners  must 
attend,  at  the  time  and  place  appointed,  to  open  the  commis- 
sion, and  the  infant  being  personadly  produced  before  them,  and 

*  11i«se  proceedhtyi,  it  is  obvioas,  depend  mnch  on,  and  can  only  be 
ngvlated  by,  the  suit  being  amicable^  or  otherwise,  and  other  circam- 
•^cet  of  each  ease. 
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LXIII.       pearing  upon  inquiry  to  be  a  proper  person,  the  Conunisskmers 

.i appoint  such  person  to  be  g^aidian  to  the  infant  to  answer  and 

defend  the  suit,  on  his  behalf ;  a  certificate  of  the  appointment 
must  be  engrossed  on  parchment,  and  annexed  to  the  ctHnmis- 
sion,  the  form  of  which  ceitificate  is  as  follows  : — 

In  Chancery,  Between  A,  B.,  plaintiff, 

*  C.  D.,  defendant. 

To  the  Right  Honourable  the  Lord  High  Chancellor  of  Great 

Britain. 

We  whose  names  are  hereunto  subscribed,  in  pursuance  of  a 
commission  to  us  and  others  directed,  have  caused  C.  D.,  the 

.  infant,  to  come  before  us,  who  chose  J,  C,  of,  &c.»  to  be  his 
guardian,  to  defend  this  suit  on  his  behalf ;  and  we  have  as- 
signed and  appointed  the  said  J.  C.  to  be  his  guardian  ac- 
cordingly, at  tne  house  of ,  in ,  in  the  county  of , 

on  the  —  day  of ,  by  virtue  of  the  Commission  hereunto 

annexed. 

R.  C 
T.  S. 

This  certificate  being  annexed  to  the  commission,  the  follow- 
ing return  is  indorsed  upon  the  commission,  and  subscribed  by 
the  Commissioners,  viz. : — 

The  execution  of  this  commission  appears  in  a  certain  schedule 
hereunto  annexed. 

R.  C. 
T.  S. 

The  commission,  with  the  certificate  annexed,  is  to  be  sent  to 
the  defendant's  Clerk  in  Court  in  the  Six  Clerks'  Office,  and  the 
appointment  of  the  guardian  is  then  complete.  But  as,  in  some 
cases,  the  plaintiffm  a  suit  may,  for  the  sake  of  despatch,  obtain 
the  appointment  of  the  guardiam,  all  the  proceedings  may  pro- 
bably be  transmit^d  to  his  Clerk  in  Court. 

If  the  guardian  resides  in  London,  and  the  infant  in  the 
country,  and  the  infant's  answer  by  guardian  is  to  be  put  in  upon 
oath,  a  commission  to  assign  a  guardian  only  in  the  way  above 
stated  will  be  sufficient,  because  the  guardian  may  swear  to  his 
answer  at  the  Public  Office.  The  answer  j>repared  for  the 
guardian  is  then  to  be  sworn  to  by  him,  for  which  purpose  he 
attends  at  the  Public  Office,  with  the  certificate  of  nis  ap- 
pointment ;  the  following  jurata  being  written  in  the  usual  man- 
ner:— 

Sworn  this day  of ,  &c.,  by  /.  C,  guardUan  of  the 

said  C.  D.,  the  defendant,  assigned  pursuant  to  a  certificate, 
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'  dated  the day  of ,  &c.,  at  tho  Public  Office,  &c.   chapter 

&c.,  before  &c,  &c.  LXIII. 

■         _ 

The  answer  of  the  goardian,  when  brought  into  the  Six  Clerks' 
Office,  is  to  be  anfkesced  to  the  commission  and  certificate  of  ap^ 
poioting  the  guardian,  and -filed  theiewithas  in  ordinary  cases% 
Where  the  infant  and  guardian  both  reside  above  twenty  miles 
fiom  London,  und  at  such  distance  from  each  other  that  they 
cannot  conveniently  meet  together,  and  the  guardian's  oath  to 
the  infant's  answer  is  dispensed  with  by  order  obtained  after  the 
guardian  is  appointed,  the  answer,  signed  by  the  euardiau,  as  in 
other  cases,  (unless  the  signature  also  has  been  dispensed  with,) 
being  brought  to  the  defendant's  Cleik  in  Court  to  file,  accom- 
panied by  Uie  order  obtained  for  taking  the  answer  without  oaith, 
the  Clerk  in  Court  inscribes  the  date  and  import  of  the  order  on 
the  record ;  the  certificate  of  appointing  the  guardian  being  then 
annexed  to  the  answer,  which  is  filed  of  coarse.  Or,  if  the  in- 
fant and  guardian  are  circumstanced  as  last  mentioned,  and  the 
infant's  answer  by  his  guardian  is  to  be  put  in  upon  oath,  the 
guardian  may  be  appointed  by  commission  to  assign  a  guardian 
only ;  and  after  the  certificate  of  such  appointment  is  returned  to 
the  office,  the  answer  of  the  guaidian  may  be  taken  in  the  coun- 
try under  a  commission  to  take  the  infant's  answer  by  his 
guardian  already  assigned.  This  commission  is  to  be  obtained 
hy  an  order,  on  motion  or  petition  of  courte,  as  in  the  last  cases, 
but  to  be  served,  (not  being  an  exparte  commission,)  and  the 
nnginal,  as  usual-,  left  with  the  Clerk  in  Court,  together  with 
Commissioners'  names;  the  plaintiff's  Clerk  in  Court,  when 
called  upon  for  his  Commissioners'  names,  usually  gives  them  as 
ui  other  cases,  with  directions  to  whom  notice  is  to  be  given  :  in 
<lefault  of  his  so  doing,  the  commission  will  be  made  out  erparte. 
An  the  Commissioners'  names  are  to  be  inserted  in  the  writ,  the 
form  whereof  is,  in  substance,  as  follows : —  * 

George  the  Fourth,  &c.  &c.,  to,  &c.  &c.,  greeting. 

Whereas  A,  B.,  complainant,  hath  lately,  &c.  against  C.  D., 
defendant.  And  wnereas  we  have,  by  our  writ,  lately  com* 
nianded,  &c.  And  whereas  the  said  C.  D.  is  an  infant,  and 
hath  a  guardian  already  assigned  him.  Know  ye,  that  we 
bave  given  unto  you,  any  three  or  two  of  you,  full  power,  &c. 
to  take  the  plea,  answer,  or  demurrer  of  the  said  infant,  to  the 
aaid  bill,  by  his  guardian  already  assigned.  And  therefore 
^ve  command  you,  &c.  that  you*  go,  &c.  and  take  the  answer 
of  the  said  defendant  by  his  guardian  already  assigned  to  the 

•   laid  bill,  on  such  guardian's  corporal  oath  upon  the  Holy  Evan* 

*  The  obtaining  of  commiasions,  and  their  retnm,  &c.  in  these  caaef, 
n  effected  in  the  same  manner  as  in  other  commistions,  Ch.  XXXIX. ; 
«Bd  the  fiBng  of  the  aoawen  the  same  as  in  Gli.  XXIX. 

Q  5 
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CHAPTEE       gelists,  ot  his  pleft,  upon  such  gaardian's  corporal  oath  to  be 
LXIII.  administered  hy  you,  any  three  or  two  of  you,  or  his  plea  or 

■    '  ■■        demurrer,  without  oath,  to  be  respectively  made  to  the  said  bill, 
the  said  answer,  &c.  being  plainly  written,  &c.  &c. 

And  the  caption  of  the  answer  may  run  thus : — 

This  answer  was  taken,  and  the  above  named  X  C,  as  guardian, 
already  assigned  to  the  said  C.  D.,  the  infant,  was  duly  sworn 
to  the  truth  thereof,  upon  the  Holy  Evangelists,  at  the  house 

of ,  in  the  parish  of ,  in  the  county  of ,  the— » 

day  of ,  by  virtue  of  the  commission  hereunto  annexed, 

before  us,  &c.  &c. 

And  in  cases  where  the  infant  and  guardian  both  reside  in  tke 
country,  and  can  conveniently  meet,  a  commission  to  afponU  a 
guardian,  and  take  the  answer  of  the  infant  by  such  guardian,  is 
the  usual  method  of  proceeding.  For  this  purpose,  the  defen- 
dant's solicitor,  after  having  obtained,  on  motion  or  petition  of 
course,  an  order  for  the  purpose,  and  drawn  up,  passed,  entered, 
and  served  the  same,  as  before  stated,  leaves  the  order  with  his 
Clerk  in  Court,  together  with  Commissioners'  names,  to  iaseit 
in  the  dedimus,  which  the  Clerk  then  makes  out :  the  plaintiff's 
Clerk  in  Court  then,  when  called  upon,  names  Commissioixiis 
also,  with  directions  to  whom  of  them  notice  of  executing  the 
commission  is  to  be  given ;  or  in  default  of  his  so  doing,  the 
commission  may  be  made  out  exparte.  The  writ  is  in  substance 
similar  to  the  foregoing,  but  is  *^  to  assign  and  appoint  a  guardiaa 
for  the  aforesaid  infant,  and  take  the  answer  of  tbe  said  infant  by 
such  guardian."  The  writ,  when  sealed,  is  sent  by  defendant's 
Clerk  in  Court  to  the  solicitor ;  six  days*  notice  of  executing  the 
commission  is  to  be  given  to  the  plaintiff's  Commissioners,  as  by 
the  label  of  the  writ  is  diiected,  (unless  it  issue  eTparte.}  The 
Commissioners  and  parties  having  met,  the  appointment  of  a 
guardian  is  made  in  like  manner  as  Under  a  commission  to  ap- 
point a  guardian  on/t/ ;  the  guardian,  after  his  appointment,  ex- 
Ikibits  his  answer  on  behalf  of  the  infant ;  and  being  duly  sworn 
by  tl»  Commissioners  to  the  truth  of  it,  (see  taking  answer  by 
commission,  Ch.  XXIX.)  a  certificate  of  the  appoiirtment,  and 
the  caption  of  the  answer  by  such  guardian,  are  written  at  the 
foot  of  the  answer,  and  subscribed  by  two  of  the  Commission^, 
(or  three,  if  the  defendant's  Commissioner  attend,)  in  the  fol- 
lowing form : — 

To  the  Right  Honourable  the  Lord  High  Chancellor  of  Great 

Britain. 

We,  whose  nameft  are  hereunto  subscribed,  in  pursuance  of  the 
commission  ■  hereunto  annexed,  to  as  and  otMfs  ditccted*  did 
cause  C.  X).,  the  infant  in  the  said  commission  named,  to  come 
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before  xa,  who  cfaoie  /.  C.  to  be  bb  guardian,  to  aaswcr  and   chapter 
defend  this  suit  on  his  behalf;  and  we  hafe  assigned  the  said       ^xiii. 

J.C.  to  be  bis  guardian  accordingly.    And  the  said  J.  C,  at  -     

— ,  in  the  parish  of  ^— -,  io  the  coun^  of  — — ,  was,  this 

—  day  of ,  sworn  npon  the  Holy  EvangslisCs  to  the  truth 

of  the  answer  of  the  said  C.  J>^  as  his  gnardian,  by  virtue  of 
the  said  commisston,  before  us»  T.  H. 

The  other  fomalitieB  on  these  occasions,  with  respect  to  sub" 
scribing,  indorsing,  and  folding  up  the  certificate,  answer,  and 
commission,  and  the  subsequent  transmission  of  tlve  whole  to  the 
defendant's  Cleik  in  Cooit,  in  the  Six  Clerks'  Office,  in  order  to 
the  filing  of  the  answer,  are  the  same  as  in  ordinary  cases  of 
answering  by  commission,  which  see  Ch.  XXXIa.  And 
in  case  of  the  death  of  a  guardian,  a  new  one  ma?  be  ap« 
pointed  by  applicatien  to  t^B  Court,  similar  to  the  foregoing, 
mnUaHt  muUmdii,  and  a  similar  eommissioQ  obtained,  either  et* 
parte  or  otherwise,  according  to  the  circumstances ;  for  which  the 
foregoing  remarks  are  deemed  sufficient ;  and  such  commission 
irill  be  worded  in  sid)Btanee  like  the  otheis ;  the  authority  to  the 
Commissioners  being  "  to  assign  a  new  gnardian  to  the  aloresaid 
defendant,  the  infant,  by  whom,"  &c.  &c.  if  the  Court  orders  a  caaniiao  to 
guardian  to  perform  a  decree  en  behalf  of  an  infent,  the  guardian  perform  de- 
is  oUiged  to  perform  it,  and  may  be  committed  fer  disoMienoe.  ^"^^ 
Harr.  368. 

An  infant* s  answer  by  his  guaidian  is  not  evidence  against  the  Answer  not 
infent,  because  the  infant  is  not  sworn,  and  it  is  only  for  making  evidence, 
proper  parties.  Carth.  79.  Nor  will  eiceptions  lie  to  the  answer 
of  an  infant.    4  Bio.  C.  C.  356.    Nor  in  general  oan  an  infant 
be  foreclosed,  or  an  absolute  decree  (but  only  a  deen$  nitt)  be  Decree  nisi, 
made  against  him  without  a  day  to  show  cause  (which  is  com- 
monly six  montiis,)  after  he  comes  of  age.    But  he  is  only  en- 
titled to  show  an  error  in  the  decree,  and  cannot  unravel  the 
aoeonnt,  or  even  redeem  on  paying  what  is  reported  dne. 
3  P.  W«  352.    Decrees  are  very  rarely  made  against  infants 
without  a  di^  to  show  cause.    But  if  lands  are  devised  to  be 
sold  for  payment  of  debts,  thw  may  be  decreed  to  be  sold  with- 
out giving  an  infant  heir  a  day  to  shew  cause,  for  nothing  de- 
scends to  him ;  but  otherwise,  if  he  be  decreed  to  join  in  the 
sale.    1  Vem.  429.    Or  where  the  legal  estate  is  in  trustees, 
and  an  execution  of  the  trust  is  to  be  ditected,  there  is  no  oc- 
casion to  give  the  infant  eatuique  trust  a  day  to  show  cause. 
2  Kel.  7.    A  Miction  of  lands  will  be  decreed  against  infants,  partition, 
defendants,  and  a  partition  has  been  decreed  on  a  bill  by  an  in- 
fant, the  conveyances  to  be  executed  when  the  plaintiff  should 
come  of  age.    Ambl.  197.    2  P.  W.  518.    It  is  a  good  cause 
why  a  decree  should  not  be  made  absolute,  that  he  Ms  put  in  a 
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new  answer.  But  he  is  not  oblieed/to  stay  till  he  is  of  age  be- 
fore he  seeks  redress,  if  aggrieved  by  a  decree ;  he  may  apply  at 
any  time  before.  Newl.  319.  With  respect  to  infants  as 
wards  <f  Court,  When  a  marriage  with  a  ward  of  Court  is  con- 
templated, the  proper  course  is,  to  apply  to  the  Court  by  peti- 
tion for  a  reference  to  theldaster,  to  whom  the  cause  is  referred, 
to  consider  if  the  proposed  marriage  be  a  proper  one,  and  on  kis 
approval,  then  for  leave  to  lay  proposals  for  a  settlement  before 
him.  Such  a  reference  has  been  granted  against  an  adverse 
guardian  opposing  it.  1  Coop.  225.  The  filing  of  a  bill  is 
necessary  for  making  an  infant  a  ward  of  Court.  Ambl.  303. 
Ignorance  of  an  infant  being  a  ward  of  Court  does  not  excuse 
the  contempt  of  an  unlawful  marriage.  3  P.  W.  116.  And 
'such  contempt  is  committed  as  well  by  the  marriage  of  a  ipale 
as  a  female  ward.  Ibid.  And  on. such  occasions  all  parties 
concerned  will,  on  the  application  of  the  guardian,  or  any  other 
interested  party,  be  ordered  to  attend  the  Court,  and  in  the  ease 
of  a  female  ward  the  husband  will  be  committed,  although 
usually  discharged  on  executing  a  settlement,  if  it  be  not  an 
aggravated  case.  8  Ves.  79.  1  Ves.  J.  154.  An  injunction 
to  restrain  communication  will  be  granted  on  affidavit  of  a  sus- 
picion of  a  contemplated  marriage.  14  Ves.  206^  The  ciicanif 
stances  and  character  of  the  husband  weigh  with  the  Court  in 
directing  a  settlement  of  the  infant's  property.  1  Ves.  &  Bea. 
.303.  One-fifth  of  the  income  upon  the  husband,  and  the  re- 
sidue upon  the  wife  and  children  of  the  pi^sent,  and  any  future 
marriage  in  strict  settlement,  with  a  restriction  of  any  power  of 
anticipation,  but  with  a  power  of  charging  portions  by  the  wife, 
appear  to  be  the  leading  and  usual  features  of  these  settlements. 
Vid.  5  Ves.  17.  7  Ves.  419.  .8  Ves.  74. .  The  husband's  debte 
were  refused  to  be  paid  out  of  accumulations.  5  Ves.  15.  As 
to  the  appointment  of  guardians,  and  allowance  for  the 
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Maintenance,  .nance  of  infants,  it  may  be  observed,  where  there  is  no  cause  in 

:  Court,  in  which  an  application  'for  guardian  and  maintenance 

.  may  be  made,  an  exparte  petition  may  be  presented  for  those 

purposes ;  but  the  Court  will  not  ai>]>oint  a  guardian  to  an  iiv&nt> 

unless  entitled  to  property  ;  thougn  if  any  person  will  make  an? 

•  provision  for  the  infaht,  even  so  little  as  5Z.  a  year,  this  will 

•  give  the  Court  jurisdiction  to  appoint  a  guardian.   1  Newl.  151. 

•  In  these  cases,  whether  in  a  cause,  or  not,  a  reference  to  the  Mas- 
,  ter  is  in  the  first  instance  generally  ordered  .to  approve  of  a  pro* 

■  per  person  to  be  guardian,  and  to  consider  what  is  fit  to  be  al- 
lowed for  maintenance^  which  reference  is  never  dispensed  with 
except  where  the  property  is  extremely  small .  The  Master's  report 
must  be  confirmed.    But  a  receiver  of  the  rents  of  an  estate,  if 

;  wanted  by  an  infant,  will  not  be  appointed,  but  on  a  bill  filed 

■  praying  a  receiver.  That  where  there  is  no  ex^iress  direction  for 
maintenance  by  a  will,  the  application  of  the  interest  of  a  con- 
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tingent  legacy  is  allowed  only  m  cases  of  extreme  poverty  in  the    CHAPTER 
father,  (who  is  considered  bound  to  maintain  his  child,;  and  a       LXIII. 
danger  of  the  infant  perishing  for  want.   3  Atk.  60.   In  general,   — — 
no  allowance  for  maintenance  for  time  post  will  be  allowed,  but 
only  from  the  date  of  the  Master's  report,  even  where  the  father 
was  reported  to  be  not  of  ability  to  maintain  his  child  in  an 
ade(^ate  manner ;  but  it  may  be  allowed  under  peculiar  and 
sufi^ient  circumstances  to  induce  the  Court  to  depart  from  the 
general  rule.    1  Bro.  C.  C  386.    14  Ves.  499.    If  there  be  po 
cause  in  Court,  making  an  infant  a  ward  of  Coui-t,  an  order  may  be 
obtained  on  petition,  exparte,  as  above  stated,  for  a  reference  as  to 
maintenance,  where  the  property  is  small ;  or  for  a  guardian  and 
maintenance  in  the  like  case.    And  the  application  may  extend 
for  the  payment  of  the  allowance  for  mamtenance  out  of  the 
principal  of  the  property ;  but  that  is  not  granted  without  great 
necessity.     1  Ja.  &  Wa.  151  &  253.    Although  a  guaidian 
should  expend  more  than  the  sum  allowed,  a  reference  to  en- 
quire into  the  propriety  of  the  expeoditure  will  not  be  granted, 
unless  on  a  special  and  strong  case  of  misconduct  made  out  to 
the .  satisfaction  of  the  Court.     1  Cox,  417.    And  very  large 
allowances  for  maintenance  and  education  will  be  allowed  under 
corresponding  circumstances,  though  not  willingly  granted  by 
the  Court.    7  Ves.  403.    1  Coop.  52.    1  Ves.  160.    In  strict-  Rccogni- 
ness,  guardians  may  be  required  to  enter  into  recognizances  be-  nnces. 
fore  the  Master,  duly  to  account  for  monies  coming  to  their 
hands ;  and  it  may  form  a  part  of  the  reference  to  the  Master 
to  enquire  and  report,  whether  they  are  vdUing  so  to  do.    Guar- 
dians of  infants  are  constituted,  either  by  virtue  of  the  stat.  By  statute. 
12  Car.  2.  c.  25  ;  or  are  testamentary  guardians ;   or  are  ap-  Testamentary, 
pointed  by  the  Court.     And  though  the  statute  does  not  enable  By  the  Court. 
a  fattier  to  appoint  guardians  to  a  ruAuraL  child  ;  yet,  in  case  of 
such  appointment,  the  Court,  upon  petition  praying  their  ap- 
pointment, has  confirmed  such  appointment  of  the  father  (tne 
-guardians  appearing  by  counsel  and  consenting)  without  a  re- 
ference to  the  Master  to  approve,  or  to  see  if  they  are  fit  and 
proper  persons.    1  Ja.  &  Wa.  106.     Testamentary  guardians 
.refusing  to  act,  application  by  petition  may  be  made  to  the 
.  Court  for  the  appointment  of  others.     1  Scho.  &  Lef.  106.    A 
guardian's  conduct  is  much  under  the  cognizance  of  the  C!ourt ; 
even  to  the  extent  of  removal,  and  the  appointment  of  another 
,if  necessary  on  application  by  petition ;  but  said,  that  if  he  have 
acted,  he  can  be  removed  by  h'dl  only,  for  misconduct.    Ibid. 
.Any  act  of  a  guardian,  though  without  authority,  if  for  the  in- 
fant's benefit,  will  be  protected.    18  Ves.  273.    If  guardians 
disagree  as  to  the  management  of  their  wards,  the  Court  will 
entertain  applications  for  the  management  and  care  of  the  inr 
fants.      3  P.  W.  52.      2  Ves.  56.     With  respect  to  infant  Trustae.' 
.  trusieet  or  mortgagees ;   by  the  statute   7  Ann.   c.  19,  infant  Mortgafec. 
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trustees,  or  mortgagees,  are  enabled  to  convey,  under  ^e  direc- 
tion of  the  Court  of  Chancery  or  Exchequer,  the  estates  they 
hold  in  trust,  or  mortgage,  to  such  person  as  the  Court  shall  ap- 
point. The  application  to  the  Court  for  an  order  to  this  effect 
IS  made  by  the  party  interested  in  obtaining  it,  and  must  be  by 
petition,  (see  vol.  ii.)  setting  forth  the  circumstances,  and  pray- 
ing the  necessary  reference  to  the  Master,  and  after  obtaining 
the  order  on  which  petition  and  acting  upon  it  as  in  other  cases, 
the  usual  proceedings,  by  state  of  facts  and  evidence,  must 
take  place  m  the  Master's  Office,  whose  report,  if  in  favour  of 
the  application,  is  to  be  confirmed.  The  necessary  costs  of  an 
infant  trustee  ordered  to  convey  under  this  statute  were  allowed. 
10  Ves.  554.  An  infant  trustee  is  never  ordered  under  the 
statute  to  convey  to  another  trustee  upon  trusts  to  be  executed ; 
that  must  be  by  bill  praying  to  have  a  new  trustee  appointed, 
and  conveyance*  The  petition,  to  confirm  the  Masters  report, 
when  filed,  is  like  other  petitions  to  confirm  a  report,  to  contain, 
first,  die  same  preliminary  statements  as  the  original  petition ; 
then  that  petition  itself  shortly  stated ;  then  the  order  of  refer- 
ence ;  then  the  Master's  report.  And  the  prayer  is  to  be,  "  that 
ibe  said  report  may  stand  absolutely  confirmed ;  and  that  upon 
your  petitioner's  undertaking  by  his  counsel  to  pay  all  parties 
their  costs  of  and  consequential  upon  this  application,  the  said 
A*  B.  the  infant,  may  be  directed  to  release  and  convey  the  said 
premises  hereinbefore,  and  in  the  said  indentures  of  lease  and 
release  comprised  and  mentioned,  and  all  hb  estate,  right,  title, 
and  interest  of,  in  and  to  the  same  unto,  and  to  the  use  of  your 
petitioner,  his  heirs  and  assigns,  or  as  he  or  th^  shall  direct  or 
appoint,  [upon  full  satisfaction  and  payment  of  your  petitioner 
of  all  the  prmcipal  money  and  interest  due,  or  to  be  due,  on  the 
said  mortgage  as  aforesaid.]  The  latter  clause  \&  seen  to  idale 
to  the  instance  of  an  infant  mortgc^ee.  Under  this  act,  no  excep- 
tion lies  to  the  Master's  report.  See  vol.  ii.  for  precedents. 
In  prosecuting  the  reference  before  the  Master,  (on  a  state  of 
facts,  which  is  the  proper  mode,)  not  only  the  principal  deeds, 
but  the  lineage  and  pedigree  of  the  infant  must  be  snown  and 
verified  by  documentary  evidence,  consisting  of  extracts  of  regis- 
tries of  marriages,  births,  baptisms,  deaths,  to  show  that  the 
infant  is  Identified  as  the  true  representative  of  the  party  in 
question.  An  infemt  trustee  of  an  estate  in  Calcutta,  and  an 
infant  mortgagee  of  an  estate  in  Ireland,  are  vrithin  this  statute. 
8  Ves*  96.  2  Dick.  569»  A  feme  coverte  may,  under  this  statute, 
be  ordered  to  convey  by  fine ;  but  it  is  necessary  that  the  bus^ 
band  consent  to  the  prayer  of  the  petition,  service  of  tiie  peti- 
tion on  him  not  being  sufficient.  3  Aik.  47B.  2  Com.  Rq>. 
615*  Newl*  153*  So  an  infant  devisee  in  tail  of  a  trust  estate 
may  be  directed  to  convey  by  common  recovery.  3  Atk.  558. 
Plain  and  express,  not  constructive  or  implied,  trusts  are  iu- 
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tended  by  the  act.  3  P.  W.  386.  But  if  a  new  trustee  is  CHAPTBR 
¥nshed  to  be  appointed  upon  trusts  to  be  executed,  a  bill  must  LXIII. 
be  filed  for  that  purpose^  and  for  the  infant  to  convey  at  twenty-  — — 
one.  A  trustee  within  this  act  must  also  be  a  naked  trustee, 
having  no  interest.  17  Ves.  384.  Yet  an  infant  heir  of  a 
mortgagee  is  a  trustee  within  the  statute,  though  he  has  an  in- 
terest in  the  mortgage  money  as  a  residuary  legatee,  if  he  be 
also  a  joint  executor,  as  the  other  executor  may  receive  the 
mortgage  money,  which  puts  the  other  in  the  character  of  a  dry 
trustee.  17  Ves.  385.  If  the  Master  report  the  infant  to  be 
such  trustee  or  mortgagee,  the  report  is  to  be  confirmed  on 
another  petition  for  that  purpose,  (see  vol.  ii.)  and  for  an  order 
to  convey.  The  last  order  has  been  made,  though  the  Master 
reported  the  infant  not  a  trustee  or  mortgagee,  the  Court,  on  the 
face  of  the  report,  being  of  a  contrary  opinion.  1  Dick*  394. 
2  Dick.  609.     Newl.  ibid.  See  Petitions,  vol.  ii. 
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V 

CHAPTER  CHAPTER  LXIV. 

^^^^'  Femes  Covertes, 

With  respect  to  suits  concerning  the  rights  of  married  women, 
they  are  usually  instituted  in  the  joint  names  of  her  hushand 
and.  herself.  But  where  she  claims  some  right,  opposed  to  rights 
claimed  by  her  husband,  the  bill  must  be  exhibited  in  her  name 
alone,  by  a  "  next  friend ;"  who  is  not  in  all  cases  liable  to 
costs  in  the  first  instance.  1  Sim.  &  Stu.  100.  A  bill,  how- 
ever, cannot,  in  the  case  of  a  married  woman,  as  it  may  in  case 
of  an  infant,  be  so  filed  on  her  behalf,  without  her  consent.  Ihid. 
265.  But,  though  a  married  woman  must  thus  sometimes  seek 
the  protection  of  a  next  friend  on  filing  a  bill,  she  may,  on  the 
other  hand,  [when  made  a  defendant  with  her  husband,  who 
must  always  be  joined  as  a  defendant  with  her,  unless  he  is  in 
exile,  or  has  abjured  the  realm,]  by  leave  of  the  Court,  defend 
a  suit  separately  from  her  husband,  without  the  protection  of 
another.  4  Vin.  147.  Thus,  if  she  cladms  in  opposition  to  any 
claims  of  her  husband,  or  if  she  lives  sepaiate  from  him,  or  dis- 
approves the  defence  he  wishes  her  to  make,  she  may  obtain  an 
order  for  liberty  to  defend  the  suit  separately.  Harr.  376.  And  it 
may  be  observed,  that  where  a  suit  is  in  respect  of  a  wife's 
separate  maintenance,  although  the  husband  must  still  be  a 
party,  he  is  only  a  formal  party.  1  Ves.  J.  278.  Liberty  was 
given  to  a  woman  defeiftiant,  charged  by  the  bill  to  be  married 
to  another  of  the  defendants,  to  answer  separately*  but  without 
prejudice  to  any  question  as  to  the  validity  of  the  marriage. 
1  Dick.  155.  And  though  ordinarily  the  wife  must  not  answer 
alone,  yet  where  the  property  had,  many  years  before,  been  de- 
posited with  her,  and  the  bill  was  brought  against  the  husband 
and  her,  and  he  being  in  Ireland,  out  of  the  jurisdiction,  could 
not  be  brou^t  to  answer,  she  was  ordered  to  answer  alone. 
Wy.  Prac.  Reg.  53.  But  it  is  not  a  ground  for  the  wile's 
answering  alone,  that  her  husband  is  in  prison.  2  Ves.  J.  332. 
If  the  wife  answer  alone  without  leave  or  order  of  the  Court, 
the  answer  will  be  quashed  upon  motion  ;  but  where  it  is  a  fidr 
and  honest  answer,  and  deliberately  put  in  with  consent  of  her 
husband,  and  the  plaintiff  accepts  it,  and  replies  to  it,  the  Court 
will  not  then  at  the  motion  of  the  wife  or  her  executor  set  it 
aside.  2  P.  W.  371.  A  husband  bringing  a  bill  against  a  wife 
as  admitting  her  to  be  a  feme  sole,  and  she  must  put  in  her 
answer  as  such.  3  Atk.  478.  Where  a  bill  is  brought  against 
a  married  woman  and  her  husband  during  coverture,  and  where 


FEMES  COVERTES. 


353 


he  merely  claims  in  her  right,  and  dies,  and  the  right  survives  to 
her,  it  seems  that  the  wife  may  file  a  new  answer  and  make  a 
new  defence,  and  draw  into  question  the  validity  of  the  decree 
obtained  aeainst  her  during  coverture ;  and  reverse  it,  if  there  be 
just  cause  lor  it.    Gilb.  For.  Rom.  161.    But  if  she,  before  her 
marriage,  or  her  ancestors,  mortgage  lands,  and  the  equity  of  re- 
demption comes  to  her ;  upon  a  bill  brought  by  the  mortgagor  to 
foreclose,  the  married  woman  is  liable  to  be  absolutely  foreclosed, 
though  during  coverture,  and  shall  have  no  day  given  her  or  her 
heirs  to  redeem  after  the  coverture  shall  be  determined.     3  P. 
W.  352.    NewL  319.     As  to  the  seroiee  of  process,  see  Ch. 
XVI.     As  to  appearance,  see  Ch.  XXVII.    If  a  woman  marry 
to  defraud  creditors,  or  obstinately  refuse  to  join  her  husband  in 
their  defence,  an  order  may  be  obtained  for  issuing  process 
against  her  separately*  (Harr.  376,)  to  compel  her  to  make  a  se- 
parate defence.    On  attachment  against  husband  and  wife,  for 
want  of  wife's  answer,  it  was  stayed  against  the  husband,  and  li- 
berty given  to  attach  the  wife.     1  Dick.  373,    A  married  wo- 
man being  in  America,  and  entitled  to  a  legacy,  a  commission  to 
examine  her  would  have  been  directed ;  but  having  been  ex- 
amined under  a  commission  issued  by  the  American  government, 
that  was  considered  sufficient.    3  Ves.  321.     Where  a  married 
woman  is  entitled  to  stock  or  money  under  a  decree,  she  must 
either  be  present  in  Court  to  be  examined  by  the  Judge,  to  see 
whether  she  consents  or  not  to  its  disposition,  or  be  examined 
by  Commissioners,   apart  from   her   husband.    At  the  hear- 
ing of  the  cause,  the  Court  will,  upon  suggestion  of  counsel, 
give  directions  in  the  decree  for  such  examination,  (and  name 
and    appoint  Commissioners,  if  proposed,)  as  to  the  manner 
and  to  ^whom   she  would  have   the    property  paid  or  tranS"* 
ferred.    Or  an  order  may  be  obtained  for  the  same  purpose ; 
which,  being  completed,  is  to  be  delivered  to  the  Commissioners 
named  in  it,  two  of  whom,  at  least,  must  concur  in  making  the 
necessary  arrangements  for  taking  the  examination  separate  and 
apart  from  the  husband.    The  proceedings  resemble  those  of 
taking  the  acknowledgment  of  a  fine,  as  to  Uie  examination  of  the 
party ;  and  the  examination  being  taken  in  writing,  like  any  other, 
and  read  over  and  explained,  and  then  signed  in  the  presence  of 
an  attesting  witness,  as  well  as  of  the  Commissioners,  a  certyi- 
eate  of  the  executum  of  the  order  by  the  exammatum  of  the  party 
must  be  written  at  the  foot  of  the  examination,  and  signed  by  the 
Commissioners  in  the  presence  of  the  before-mentioned  attesting 
witness.    The  execution  of  the  examination,  and  the  signature 
of  the  certificate,  must  be  verified  by  the  affidavit  of  the  witness, 
and  the  affidavit  then  annexed  to  the  examination  as  to  an  exhibit. 
These  must  be  filed  at  the  Affidavit-Office,  and  an  office  copy 
taken,  to  be  read  upon  the  future  application  to  be  made  for  an 
order  for  the  payment  or  transfer  of  the  money  or  stock.    Such 
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ftpplicatMm  if  by  pe^en,  which  should  state  the^decree  or  order 
at  sufficient  length  for  the  poipoae,  and  also  the  examination  and 
certificate ;  and  praying  that  the  Accountant-General  may  be 
dixected  to,  &c.  6cc.,  according  to  the  nature  of  the  application 
(viz.  to  pay  the  money,  or  transfer  the  stock,  or  sdl  the  stock,  and 
pay  the  produce  to  such  persons  or  in  such  manuN  as  may  be  de- 
sired). This  petition  wul  be  ordered  as  tfemgru^  and  the  order 
thereon,  when  completed,  may  be  acted  upon  in  tiie  usoal  man- 
ner,  by  leaving  it  in  the  Accountant-General's  Office,  at  the  Bank, 
or  vrherever  the  property  may  be  situated.  A  form  of  examina- 
tion, &c.,  will  be  found  m  vol.  ii. ;  and  see  2  Ves.  60.  1  Ves. 
&  Bea.  506.  Newl.  383.  The  Court  cannot  take  the  consent 
of  the  wife  to  the  disposal  of  her  fortune,  unless  the  amount  be 
ascertained,  1  Anst.  93  ;  but  her  consent  to  the  payment  of  mo- 
ney out  of  Court  to  the  husband  is  not  required,  where  the  cum 
does  not  exceed  2002.  5  Yes.  742,  (n).  I  J.  &  Wa.  69.  In  a 
bill  by  husband  and  wife,  and  the  Insband  dying,  the  wife  is  not 
bound  to  prosecute,  (viz.  so  as  to  be  obliged  to  go  on  with  the 
suit,  or  be  liable  to  its  dismission  with  coats).  2  Dick.  566.  If 
a  married  woman  be  of  unsound  mind,  and  deserted  by  her  hus- 
band, and  is  a  defendant  in  a  suit,  an  order  must  be  obtained, 
which  is  one  of  course,  on  motion  in  Court,  or  petition  at  the 
Rolls,  for  her  putting  in  her  answer  separate  Irom  her  hus- 
band, having  had  a  guardian  previously  appointed  for  her  in  the 
manner  stated  in  Ch.  LXXI. 
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CHAPTER  LXV.  chapter 

Paupers.  ^^^' 

« 

The  prmciples  of  the  Court  of  Chancery  ("  which  iieligbte  in 
justioe  aod  mercy/')  lead  to  the  assistance  of  persons  wIm  from 
po?eity  ajre  incapable  of  defending  or  asserting  their  lights^  or  of 
nakingdiscof  ery  when  **  made  parties  to  a  suit  as  knowing  much 
therein."  Harr,  389.  On  this  ground  poor  persons  are  ad- 
mitted to  sue  or  defend  **  informd  pawpms.'* 

The  circumstance  which  qualifies  a  par^  for  this  privilege  is 
his  not  being  worth  5<.,  besides  the  matter  in  dispute.  The  pri- 
vilege consists  in  being  exempted  from  stamp  duties,  fees  and  ex- 
penses in  the  suit  gener^y  speaking ;  the  orders  of  Court  di- 
recting, that  after  a  party's  admittance,  no  fee,  profit  or  reward, 
(except  pauper's  fees),  is  to  be  taken  of  the  pauper  by  any  counsel 
or  atu>nieY.for.  the  despatch  of  business  whilst  it  depends  in 
Court,  and  he  continues  t»  frnm^  pauperii ;  nor  shall  any  con- 
tract or  agreement  be  made  for  any  recompence  or  reward  after- 
wards, Bea.  Ord.  Cha.  507.  Bea.  Costs,  118.  The  j^rivilege 
farther  consists  in  having,  on  petition,  a  counsel,  and  a  Su  Clerk 
assigned,  the  latter  of  whom  must  sign  all  notices ;  and  in  not 
P^yuog  cosu.  17  Ves.  887.  But  by  the  same  orders.  Clerks  in 
Court  may  charge  for  their  labour  in  writing,  twopence  per  sheets 
Solicitors  are  not  allowed  to  charge  more  than  money  out  of 
pocket 

Both  plaintiff  and  defendant  may  be  admitted  ti»  fimnd  paupem 
in  the  same  cause,  though  that  is  complained  of  as  an  abuse,  and 
as  tending  to  encourage  the  parties  to  be  vexatious.  Yet  in  a 
ii^tter  of  contest,  apparently  dubious,  the  Court  ¥dll  allow  it. 
Harr.  389.  But  wtiere  paupers  are  detected  in  bringing  only 
vexatious  suits,  they  shall  not  only  be  dismissed  but  punished. 
^^.  And  the  party  will  be  di^upered  also,  (viz.  never  again 
^  admitted  in  the  same  suit  infirmd  pauperis,)  if  he  contract  for 
uy  recompence  or  reward  afterwards ;  or  if  it  appear  to  the 
Court  that  he  have  contracted  for  the  baiefU  of  his  suit,  or  any 
P&rt  of  it,  while  depending,  in  which  case  the  cause  shall  be 
thenceforth  dismissed,  and  never  again  retained  ;  or  if  it  appear 
^  the  Court  that  he  is  of  such  ability  that  he  ought  not  to  be 
^fontid  pauperit ;  and  his  being  in  possession,  and  receiving  the 
f^t  of  the  land  in  question,  brings  it  within  this  rule ;  or  bring- 
ing vexatious  suits.  Ibid.  But  the  privilege  extends  only  to 
persons  suing  in  their  own  rights,  and  not  as  executor  or  admi- 
^trator.    1  Dick.  136.    And  other  circumstances  may  some- 
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CHAPTER  times  render  consultation  necessary  as  to  a  person's  admissibility 
LXY.  as  a  pauper ;  and  perhaps  a  special  application  to  the  Cooit. 
,'' 11  Ves.  49.  1  Ves.  410.  Bea.  Costs,  78,  93,  124.  The  ad- 
mission is  obtained  by  the  party  first  making  an  affidavit  before  a 
Master,  that  he  is  not  worth  in  all  the  world  the  sum  tf  fict 
pounds,  his  just  debts  being  first  paid,  and  his  wearing  apparel 
and  the  matters  in  question  only^excepted,  (and  an  affidavit  that 
the  defendant  is  not  worth  more  than  Jive  pounds,  except  the  mat- 
ters in  question,  will  not  entitle,  but  is  a  ground  for  dispanpeiing 
the  party,  11  Ves.  491 ;)  after  which  affidavit,  a  petition  to  the 
Master  of  the  Rolls  is  to  be  presented,  praying  to  be  admitted  m 
firmd  pauperis,  and  to  have  a  counsel  and  Six  Clerk  assigned 
him,  naming  tiiem.  When  the  piamftjf  petitions,  he  must,  at  the 
bottom  of  his  petition,  (which  difiPers  from  a  defendant's  petition, 
which  is  special,  according  to  the  circumstances  of  the  case,)  have 
a  certificate  under  the  counsel's  hand,  signifying  that  he  has  jnst 
cause  of  suit ;  and  although  the  bill  be  fileid,  he  mnst  have  a  special 
petition,  shortly  stating  the  merits  of  his  cause,  and  counsel's  cer- 
tificate to  be  admitted.  It  is  said  in  Prac.  Reg.  313,  that  if  the  bill 
be  already  filed,  no  certificate  is  necessary.  Harr.  390.  But  if  a 
pauper  defendant  petitions,  the  petition  is  veiy  short,  to  be  ad- 
mitted to  defend  in  formd  pauperis,  and  that  counsel,  and  a  Six 
Clerk,  may  be  assigned,  and  no  occasion  for  any  certificate.  To 
either  petition  the  affidavit  must  be  annexed,  and  the  petition 
then  presented  ;  on  which,  and  there  appearing  no  cause  against 
tt,  it  is  granted  accordingly.  Harr.  A  pauper  losing  his 
suit,  pays  no  costs  to  the  other  party,  but  is  otherwise  punish- 
able, though  the  Court  veiy  seldom  exercises  that  power.  Ibid. 
Plaintiff,  a  pauper,  having  a  decree  with  costs,  they  were  taxed 
98  usual  with  persons  not  paupers  ;  but  on  motion,  the  Court 
ordered  plaintiff  and  his  solicitor  to  make  oath  before  the  Master 
of  what  they  had  miid,  or  were  to  pay,  and  that  to  be  allowed, 
but  no  further.  But  if  the  decree  orders  a  pauper  defendant's 
costs  to  be  paid  out  of  the  estate,  the  Court  will,  upon  motion, 
order  that  he  shall  have  dUves  costs  taxed.  Harr.  391.  And 
where  an  issue  is  directed  out  of  Chancery  in  a  pauper's  suit,  he 
must  be  admitted  as  a  pauper  in  the  Court  in  which  the  issue  is 
tried,  or  otherwise  cannot  proceed  in  it  as.a  pauper.  A  plain- 
tiff suing  in  formd  pauperis  shall  not  amend  by  leavio?  out  de- 
'  fendants,  without  paying  their  costs ;  nor  dismiss  his  bifl  without 

costs :  and  must  pay  the  costs  of  scandal.    Ibid, 
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LXYI. 

Solicitors.  

The  Court,  on  motion  or  petition,  will  order  a  solicitor's  bill  to 
be  taxed  by  a  Master.    An  agency  bill  may  be  taxed.    The 
solicitor  is  liable  to  an  attachment  for  not  delivering  his  client's 
writings  under  an  order  upon  payment  or  tender  of  what  is 
taxed.  Harr.  392.    The  Master  will  tax  conveyancing  chai'ges, 
if  included  in  the  bill  referred.    Ibid,    But  he  will  not  tax  pro- 
ceedings at  common  law  or  in  the  Exchequer;  he'will  send 
them  to  those  officers  for  taxation.    If  the  solicitor's  debtor  do 
not  pay  the  amount  at  which  the  bill  is  taxedv  he  is  liable  to 
attachment.     If  the  bill  as  taxed  be  less  by  a  sixth  part  than 
the  bill  delivered,  the  solicitor  pays  the  costs  of  taxation. 
Otherwise  the  costs  are  in  the  discretion  of  the  Court.   A  party 
wishing  to  get  his  papers,  and  to  change  his  solicitor,  may 
iBove  as  of.  emtrse  for  the  solicitor  to  deliver  his  bill  with  the 
usual  directions.    The  order  must  be  served  personally.     If  the 
bill  be  not  delivered  within  the  time  fixed,  another  application 
must  be  made,  on  a  notice  personally  served,  and  an  sufidavit  of 
the  service  and  of  the  non-delivery  of  the  bill ;  this  application 
will  then  be,  that  the  prisoner  stand  committed,  unless  the  bill 
be  delivered  within  so  many  days,  and  also  for  a  substitution  of 
service.   The  solicitor  persisting  in  refusal,  then,  upon  a  similar 
application  and  affidavit,  the  oixier  will  be  an  absolute  one  for 
committal.    A  solicitCH*  on  such  reference  may  be  examined  on 
interrogatories  as  to  monies  paid  or  received.    And  upon  the 
usual  application  and  affidavits,  the  solicitor,^  not  paying  the 
balance  reported  due  from  him,  will  be  committed.    A  chaige 
for  drawing  his  bill  of  costs  is  not  allowed  to  a  solicitor  unless 
in  a  cause,  on  regular  taxation.    Nor  will  a  running  account 
help  the  solicitor  against  the  taxation  of  his  bill.    Wy.  Pr.  Reg. 
And  the  executor  of  a  solicitor  is  equally  liable  with  the  soli- 
citor himself.    A  solicitor,  if  negli^nt,  is  liable  both  to  costs 
and  to  attachment.     It  is  incorrect  in  a  solicitor  to  take  a  bond 
from  a  client,  though  it  is  not  ipso  facto  void  if  voluntary.    And 
an  extraordinary  security  for  money  pending  the  suit,  or  a  pre- 
%ut  given  before  the  bill  is  sent  in,  will  not  be  sanctioned.     A 
bond  or  mortgage  given  will  not  prevent  taxation.    Although  a 
client  in  the  country,  having  paid  his  solicitor,  is  not  liable  to 
P^y  his  Clerk  in  Court,  whom  the  solicitor  had  not  paid,  yet  the 
Clerk  in  Court  may  retain  papers,  if  he  have  any  ;  but  not  for 
nioney  lent  to  the  solicitor.    Ibid.    Solicitors  have  a  lien  on 
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Uie  funds  of  a  testator  in  debt  to  them.  Ihid.  398.  A  solicitoi 
is  bound  to  discover  to  a  purchaser  incumbrances  on  his  client'^ 
estate,  and  also  acts  done,  as  deeds  executed,  or  the  like ;  snch 
circumstances  being  no  disclosure  of  the  client's  secrets  or  con- 
fidential conversation.  And  a  solicitor  is  bound  to  pay  money 
he  has  engaged  to  pay  for  his  client,  though  paid  wiuiout  the 
client's  authori^.  ifrU.  339.  The  Court  will  not  strike  a  soli- 
citor off  the  Rolls  at  his  own  request,  without  an  affidavit  stating 
hb  reason,  and  that  the  applicatii^n  is  not  made  from  an  appie- 
hension  of  any  other  person  intending  to  make  such  application 
against  him.  Where  a  solicitor,  pending  his  client's  suit,  de- 
clines beinff  any  farther  concerned  therein,  he  cannot  comfwl 
payment  of  nis  costs:     1  Swanst.  1. 

By  the  XXVIIth  of  the  New  Orders,  A^l,  1828,  it  is 
directed,  **  that  where  a  solicitor  is  employed  by  two  or  more 
defendants,  and  separate  answers  shall  have  been  filed,  or  other 
proceedings  had,  by  or  for  two  or  more  defendants  separately, 
the  Master  shall  consid^,  in  the  taxation  of  such  solicitor's  bill 
of  costs,  either  between  party  and  paity,  or  between  solicitor 
and  client,  whether  such  separate  answers  or  other  proceedings 
were  necessary  or  proper ;  and  if  he  is  of  opinion  that  any  part 
of  the  costs  occasioned  thereby  has  been  unnecessarily  or  ifflpro- 
perly  incurred,  the  same  shall  be  disallowed." 
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Costs  are  in  the  discretion  of  the  Court :  he  who  fdJs  is  primA 
facie  liable  ;•  to  avoid  that  liability,  cilCiiinstancM  mint  be 
shown.    Harr.  354.    They  do  not  always  follow  the  event  of 
the  suit.    A  defendant  had  not  hia  coats,  wheoe,  although  the 
dectee  was  in  his  favor,  yet  the  money  found  due  to  him  wae 
less  than  his  answer  daimed.    1  F.  Wms.  376.    Parties,  if 
they  proceed  erroneously,  will  not  be  allowed  the  costs  of  their 
enoQfiouB  proceedings,  though  the  decree  be  ultimalely  in  their 
favour.    Harr.  354.    A  trustee  shall  not  pay  costs  when  not  in  Trustee, 
fault,  and  he  only  desires  the  direction  of  the  Court ;  but  his 
own  costs  will  not  be  allowed  him  if  the  suit  be  occasioned  by 
his  neglect,  5  Yes.  128 ;  and  they  follow  of  course  against  a 
trustee  when  charged  with  loss  so  occasioned,  such  charge  being 
substantiated.    6  Yes.  488.    Harr.  355.    Trustees  and  eze« 
cutois,  when  brou^t  into  Court,  are  entitled  to  costs,  though 
they  make  claim  and  fail,  if  by  way  of  submission.    I  Yes.  J. 
205.    The  costs  of  creditors,  and  legatees,  and  next  of  kin,  not  Crediton, 
parties  to  the  suit,  proving  debts  or  claiming  legacies,  are  not  leestees,  next 
allowed  unl^  they  come  m  and  contribute  to  me  expenses  of 
the  suit,  which  is  very  rarely  attended  to,  10  Yes.  355;  but  if, 
after  establishing  their  claims,  they  mix  in  the  cause  as  if  parties, 
they  may  be  entitled  to  their  costs  of  such  proceedings.  6  Madd. 
IIO.    Also  if  a  creditor's  proof  be  beneficial  to  Sse  estate  by 
saving  a  suit,  {ib,  91,)  costs  will  be  |iven  to  him  on  petition. 
And  a  legatee,  after  a  decree  for  administering  the  estate,  ob- 
taioed  by  anoliier  legatee  agreeing  to  stop  a  previous  suit,  has 
been  allowed  his  costs  to  the  time  of  his  having  notice.    1  Ja.  de 
W.22d.  An  infant  will  not  have  the  costs  of  a  suit  for  a  legacy  Intent. 
since  the  36  G.  III.  c.  52,  $  32,  under  which  the  executor  ma^ 
psy  the  legacy  into  Court,  and  the  legatee  may  apply  for  it 
when  of  age.    4  Yes.  630.    A  creditor  having  come  in  under  a 
decree,  aiui  proved  his  debt  before  the  Master,  will  be  allowed 
his  costs  at  law  until  notice  of  the  decree ;  but  not  if  he  pro- 
fit afterwards  and  is  restrained  by  injunction.    3  Br.  23. 
The  costs  of  a  suit  were  given  to  all  parties,  being  relations,  Rebtiona. 
^  were  ordered  as  between  attoniey  and  client.    1  Yes.  J. 
475.    In  charity  cases  Court  often  gives  the  relators  costs  be-  Charities. 
IpA  taxed  costs.    7  Yes.  425.    If  a  cause  is  set  down  upon  Bill  and  an- 
bill  and  answer  only,  or  comes  on  after  withdrawing  replication,  swer. 
it  is  discretionary  in  the  Court  to  dismiss  with  40f  •  costs,  or 
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CHAPTER   costs  to  be  taxed,  or  no  costs.    Hair.  Cha.  358*    Under  aiomt 
LXVII.      order  for  costs  one  of  the  parties  absconded  and  "was  neier 
— — -i^  served ;  the  other  may  be  proceeded  against.    Ibid.    In  a  bill 
Joint  ovdtr,     for  a  legacy,  rendered  necessary  by  the  ambiguitT*  of  the  will,  or 
legacy.  ibr  secarity  of  legacy,  costs  are  paid  out  of  testator's  assets. 

10  Ves.  572.    But  it  the  fund  were  in  trustees'  haads,  and  tihe 
question  was  between  different  persons  claimiwg,  the  costs  most 
Bill  die-         come  out  of  the  fund  in  dispute.    Ibid.    The  bill  for  payment 
missed.  of  legacy  bang  dismissed,  plaintiff  is  not  entitled  to  eoBis  oat  of 

testator's  estate,  notwithstanding  ambiguity  in  will.    Newl. 
Partition.        Cha.  397.    In  a  suit  for  a  partition,  its  expense  shall  be  home 
by  the  parties,  in  proportion  to  their  lespectiTe  interests.  ^VesJ. 
Exception  ftor  568.    17  Ves.  533.    Said,  by  Lord  Ehlon,  if  the  deeiee  to 
cotu.  directed  costs,  and  the  Master  has  not  taxed  them,  you  miy  ei- 

cept ;  but  if  he  has  proceeded  upon,  the  costs,  but  has  not 
allowed  several  items  which  are  claimed,  there  must  be  a  peti- 
tion.   6  Ves.  417. 
Hearing.  Sometimes  upon  a  full  hearing  the  Court  wiH,  iipM  pro- 

nouncing a  decree  for  the  plaintiff,  order  the  defeddasit'fs  psy 
Co^  ap  to.      bim  his  costs  to  that  time.    And  if  the  Court  refers  matters  to 
a  Master,  as  accounts  to  be  taken  between  plaintiff  and  defend' 
Coets  re-         ant,  or  the  like,  the  Court  commonly  reserves  costs  in  those 
Mnred.  cases  till  after  the  Master  has  made  his  report ;  and  after  the 

Master  has  made  his  report,  the  Court  gives  either  PArty  liberty 
to  apply  (or  further  directions  as  they  shall  think  nt;  wheieoo 
such  Older  shall  be  made  as  shall  be  just ;  in  which  case,  after 
the  Master  has  made  his  report,  and  the  same  is  absolateiy  eon- 
firmed,  either  .party  may  apply  to  the  Lord  Chancellor  by  peti- 
iioD  to  have  the  cause  heard  on  the  Master's  report  as  te  costs, 
which  is  always  granted  of  course;  and  that  oitler  being diawn 
up  and  served,  and  the  cause  set  down  to  be  heard  on  the  Mas- 
ter's report,  the  Court  will  order  the  costs  to  be  taxed  by  the 
Master,  and  paid  by  such  party  as  the  Court  shall  think  proper. 
Harr.  360. 
Secnrity  tor  ^^®  more  particular  instances  of  a  defendant's  right  to  have 
eosta.  tecuritiffor  costs  from  a  plaintiff,  or  a  plaintiff  from  a  defendant, 

Plaintiff.  ^^Y  i^ow  be  considered.  This  right  arises,  in  the  first  case, 
only  where  the  bill  is  filed  by  a  single  or  sole  plaintiff  alose, 
who  is  resident  id)road,  and  not  where  there  is  any  co-plaintiff 
residing  in  Bngland.  6  Ves.  612.  Nor  does  it  apply  to  sea  or 
land  officers  in  the  service  of  his  Majesty,  nor  to  consuls  nsi- 
dent  out  of  the  jurisdiction.  1  Dick.  154.  Quaere,  if  it  appli^ 
to  plaintiffs  generally  resident  abroad,  but  coming  occasiewi/ 
to  England,  if  they  have  property  in  Engldnd.  Croft  v.  King* 
2l8t  Nov.  1823.  In  the  cases  which  entitle  a  defendant  to 
this  right,  the  Court  will,  on  application  by  motion  of  cov/k. 
order  Uie  plaintiff  to  give  secunty  for  the  costs  of  the  suit,  and 
in  the  meantime  all  proceedings  to  be  stayed.    Wy.  Pra.  lUg- 
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146.  But  the  application  must  be  made  before  any  step  beyond 
appearing  be  taJten  in  the  cause,  even  an  order  for  time  to  answer, 
ii  the  defendant  is  cognizant,  either  from  the  bill  itself  or  by  any 
other  means,  that  the  plaintiff  is  abroad ;  though,  if  ignorant  of 
that  fact  when  he  obtains  such  order,  he  may  obtain  the  security 
in  any  stage  of  the  cause,  on  making  the  application  as  soon  as 
the  fact  comes  to  his  knowledge.  2  Ves.  24.  2  Br.  C.  C.  609. 
2  Dick.  799. 

If  the  bill  states  the  plaintiff  to  be  resident  abroad,  no  aflfidavit 
in  support  of  tiie  application  is  necessary,  as  it  is  where  the  fieict 
does  not  appear  to  the  Court  on  the  face  of  the  bill  itself;  in 
which  case  the  affidavit  must  show  both  that  the  plaintiff  is  re- 
sident out  of  the  jurisdiction,  and  also  the  place  of  such  resi- 
dence.   Wy.  Pra.  Reg.  146.    If  a  plaintiff  goes  abroad  after 
answer,  with   the  intention   of  residing  and  being  domiciled 
there,  security  for  costs  will  be  order^.     14  Ves.  618.    And 
a  defendant  usually  residing  at  Oporto,  and  not  answering,  but 
being  in  contempt,  the  Court  ordered  him  to  give  the  plaintiff 
security  for  costs,  until  answer  or  further  order.    Bun.  183.     A 
Scotchman  is  also  compellable  to  give  security  for  costs  as  a 
foreigner.     Bun.  35.     A  plaintiff  living  in  Ireland  vras  ordered 
U>  give  security  for  costs  where  the  application  was  made  before 
answer.    2  Br.  C.  C.  609.    Another  being  to  be  removed  out 
^  the  kingdom  under  the  Alien  Act,  was  ordered  to  give  secu- 
'%  for  costs  before  answer.    6  Ves.  261.     And  a  plaintiff  being 
an  ambassador's  servant  must  give  secuiity.     2  P.  W.  452. 
And  a  defendant,  having  destroyed  the  subject  of  the  suit,  and 
absconding,  shall  find  security  for  costs,  or  the  plaintiff  be  per- 
mitted to  dismiss  his  own  bill,  without  costs.     1  Cox,  359.     A 
plaintiff  not  residing  where  the  bill  describes  him  must  give  se- 
curity for  costs,  or  a  note  of  his  place  of  abode.    2  Anst.  552. 
And  a  prochein  amy,  appearing  upon  affidavit  to  be  insolvent, 
s^f^U  give  security  for  costs.    Mos.  47.  86..   Cestuique  trusts, 
bringing  an  action  in  their  trustee's  name,  were  ordered  to  give 
security  for  costs.    4  Mad.  390.    If  only  one  of  several  de- 
fendants obtains  an  order  for  the  security,  yet  the  security  must 
be  general  to  answer  the  costs  of  all  in  one  sum ;  and  although 
it  IS  usual  to  give  separate  bonds  to  each  defendant  who  appears 
^y  a  separate  Clerk  in  Court,  they  all  form  but  one  secunty  for 
one  sum ;  and  the  plaintiff  is  bound  to  pay  such  one  sum  only. 
4  Mad.  465. 

By  Older  XL.  of  the  New  Orders,  of  April,  1828,  it  is 
^cted,  "  that  the  penal  sum  in  the  bond  to  be  given  as  a  se^ 
curity  to  answer  costs  by  any  plaintiff  who  is  out  of  the  juris- 
diction of  the  Court,  be  increased  from  40/.  to  100/."  When 
^  plaintiff  is  ordered  to  give  security  for  costs,  the  defendant  is 
^\  compellable  to  answer  until  that  has  been  done ;  after 
^ich,  the  defendant  is  entitled  to  his  usual  orders  for  time  for 
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CHAPT£E    puttinr  in  his  answer.    1  Tum«  and  Ven.  763.    To  comply 
IiXVlI.      ^^  ^  order,  the  plaintifiTs  solicitor  delireis  to  the  Cleik  in 

1^    Court  of  the  defendant  a  note,  of  the  name  and  description  of  the 

Mode  of  ^V'  person  offered  as  security,  who  not  being  objected  to  by  the  de- 
ing  secnnty.  ^^^j^^'^  solicitor,  the  security  is  then  given ;  but  if  objected 
to,  the  plaintiff  must  either  fiiuL  another  surety,  or  he  who  is  so 
refused  must  justify  by  affidavit  in  200J.  before  a  Master.  And 
if  the  defen<ULnt  require  two  persons  as  sureties,  the  plaintiff 
must  comply.  The  bond  is  given  to  the  two  senior  Six  Cleib 
who  are  not  towards  the  cause,  and  is  prepared  by  the  plaintiff's 
solicitor,  the  obligation  being  in  the  usual  fonn,  and  the  condi* 
tion  thus : — 

Whereas  A,  £.,  plaintiff,  has  lately  exhibited  his  bill  of  com- 
plaint, in  his  Majesty's  High  Court  of  Chancery,  against  C. 
X).,  defendant,  touching  the  matters  therein  contamecL    A^ov, 

&C,  that  if  the  above  bounden ,  (tAe  sureties,)  or  either 

of  them,  their,  or  either  of  their  heirs  executors,  or  adminis- 
trators, do,  and  shall  well  and  truly  pay,  or  cause  to  he  paid, 
all  such  costs  as  the  said  Court  shall  think  fit  to  award  to  the 
defendant  on  the  hearing  of  the  said  cause,  or  otherwise,  tiieo 
&c.,  or  else,  &c.,  sealed  and  delivered,  &c. 

.  With  respect  to  costs  preferred  for  irreguLnity  on  a  bill  filed 
before  subpoena  served^  see  Ch.  XVI. ;  and  as  to  the  costs  of 
refermce  of  bill  or  answer  for  scandal,  &c.,  see  Ch.  LI1I«  p«2d0; 
and  as  to  costs  on  dUmisaon  of  bill,  see  Ch.  XL VII >  p.  209. 
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General  Proctedinggfor  the  Plaintiff,  LXViii. 


A  Chancery  suit  is  usually  preceded  by  such  oommunicatioiks 
with  the  client,  and  with  counsel,  by  cases  or  consultations,  or 
both,  as  will   determine  the  solicitor  what  species  of  bill  is 
adapted  to  his  client's  case.    [But  here  mav  w  just  noticed  the 
occasional  circumstance  of  either  a  general  or  special  retamer  RetaiDers. 
to  counseU    The  fee  on  the  former  is  five  guineas ;  on  the  latter, 
usually  otne.     The  first  is  for  the  plaintiff  in  whatever  suit  he 
may  institute ;   the  latter,  in  the  particular  suit  in  question. 
A  retainer  should  be  drawn  and  left  with  the  couDsel's  clerk, 
with  whom  the  matter  is  transacted.    And  in  this  place  it  may 
^  not  be  amiss  to  advert  to  the  propriety  (except  in  cases 
which  the  solicitor's  intimate  knowledge  of  his  clients  may  ren- 
der unnecessary)  of  obtaining  from  the  client  an  express  and 
sptciai  authority  in  writing  to  institute  the  suit.    To  defend  a 
suit,  a  general  authority  is  sufficient.    3  Meriv.  12.    And  in 
this  place  may  also  be  noticed  the  XXXIIIrd  of  the  "  New 
Orders,"  of  Apiil,  1838,  which  directs,  "  that  when  two  counsel 
appear  Ibr  the  same  party,  or  parties,  upon  the  hearing  of  any 
cause  or  matter,  and  it  shall  appear  to  the  Master  to  have  been 
necessary  or  proper  for  such  party  or  parties  to  retain  two  counsel  Junior  conn- 
to  appear,  the  costs  occasioned  thereby  shall  be  allowed,  although  sel. 
both  of  such  counsel  may  have  been  selected  from  the  outer  bar."] 
The  foregoing  descriptions  of  bills,  it  is  conceived,  will  be  found 
useful  in  regard  to  the  kind  of  bill  to  be  filed.    The  solicitor  Drawing  bUl. 
luay  himself  draw  the  bill  if  he  pleases ;  and  which,  perhaps,  on 
some  particular  occasions,  and  for  expedition,  or  for  other  rea- 
^us,  he  may  think  fit  to  do.    But  as  every  bill  must,  by  the 
rules  of  the  Court,  be  signed  (and  therefore  of  course  perufcdf  and 
»ttled)  by  counsel,  as  an  assurance  to  the  Court  that  he  is  cog- 
^zant  o(  and  approves  its  contents,  and  that  the  Court  may 
thence  more  eflfectnally  preserve  the  purity  of  the  records  of  the 
Court,  and  their  freedom  from  scandalous  or  impertinent  matter ; 
|he  move  usual  practice,  therefore^  is,  for  the  coimsd  to  draw  the 
hill  from  written  instructions  laid  before  him  by  the  solicitor* 
Those  bstructions  consist  of  the  materials  from  which  the  pre- 
»u>u8  cases  have  been  stated,  with  such  additional  niatter  as 
''^y  be  necessary  for  putting  counsel  in  possession  of  the  client's 
^Be,  as  fully  and  accurately  as  possible.    If  a  bill  be  prepared 
V^thout  such  signature  of  counsel^  it  would  either  be  refused 
^uir  put  upon  the  file  by  the  proper  ofiScer,  viz.  the  Six  Clerks 
%  if  by  any  means  so  filed»  might  not  be  suffered  to  remain ;  foi 
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CHAPTER  ^  defendant,  on  discovering  the  fact,  may  move  for  and  obtain 
LXVIII  ^  ^'^^  ^^'  ^®  ^^^  ^  ^  taken  off  the  file,  with  costs  to  be  paid 
*  by  the  plaintiff.  In  all  bills,  the  true  names,  residence  and 
description  of  eveiy  plaintiff  should  be  accurately  set  forth; 
otherwise,  if  filed,  (which  it  ought  not  to  be,)  the  bill  may  be 
liaUe  to  be  taken  off  die  file,  for  obvious  reasons.  Whether  a 
bill  be  drawn  by  the  counsel  or  the  solicitor,  it  often  requnes 
much  consideration  and  care  to  settle  it  finally.  And  not  unfie- 
quently,  when  drawn  and  settled  by  the  junior  counsel,  it  may 
be  thought  expedient  to  submit  it  to  the  revision  and  judgment 
of  the  leading  counsel  retained  in  the  cause.  But  this  fexcept  in 
cases  of  pecaliar  difficulty,  and  requiring  the  supposed  saperior 
experience  and  lU^owledge  of  a  senior  counsel]  is  not  always 
thought  necessary  by  the  solicitor,  if  not  wisheid  by  the  janior 
counsel  himself;  nor  is  such  extra  expense  allowed  in  strict 
costs  between  party  and  party.  As  to  the  proper  fees  to  counsel 
on  these  occasions,  they  should  be  regulated  in  their  amount  by 
the  importance  and  difficulty  of  the  subject,  and  the  care  and 
judgment  bestowed  in  the  construction  of  the  bill,  and  not  by  its 
length,  or  the  quantity  of  matter  merely ,  for  a  large  mass  of 
matter  may  be  greatly  compressed,  and  the  client  may  feel  the 
benefit  of  the  talent  and  attention  so  bestowed,  in  the  futme 
diminution  of  costs  throughout  the  suit*  In  settling  the  draft 
finally  for  engrossment,  or  at  least  before  filing  the  bill  when 
engrossed,  attention  should  be  paid  to  leave  no  blanks  fox  names 
or  other  material  matters,  and  great  care  should  be  taken  of  the 
accuracy  of  names,  sums,  and  dates*  The  draft  of  a  bill,  espe- 
cially when  drawn  by  counsel,  is  usually  ended  with  the  intro- 
ductory words  of  the  concluding  part  of  a  bill,  viz.  "  May  it 
therefore  please  your  Lordship,''  adding  only  an  '*  &c.,"  and 
leaving  the  remamder  of  that  concluding  part  to  be  supplied  by 
the  stationer  or  clerk,  when  engrossed ;  which  is  to  be  on  one  or 
more  skins  of  parchment,  according  to  its  length,  as  conectly» 
fairly,  and  legioly  as  may  be,  and  without  abbreviations,  [unias 
in  following  the  originals,  in  case  of  quotations,]  and  not  omit' 
ting  the  counsel's  name  at  the  foot.  When  thus  engrossed,  and 
carefully  examined,  the  bill  is  to  be  filed  or  put  upon  the  records 
of  the  Court ;  which  is  done  by  delivering  it  to  plaintiff's  Ckik 
in  Court,  i.  «.  to  his  writing  clerk  or  agent,  at  his  seat  in  the  Six 
Clerks'  Office,  for  that  purpose,  who  files  it  with  the  Six  Clerk 
accordingly. 

There  are  peculiar  matters  to  be  attended  to  on  the  filing  of 
some  bilU.  If,  therefore,  the  suit  be  one  in  which  the  writ  of  Ne 
exeat  Regno  is  prayed,  then  see  that  hcasd,  Ch.  LXII.  If  the 
bill  be  an  Infunction  BM,  i.  e.  one  in  which  the  writ  of  injunction 
is  pra}red,  see  Ch.  X.  and  Ch.  LXI. ;  or  if  it  be  a  certiorari  bill, 
or  a  bill  of  interpleader,  see  Ch.  X. ;  or  a  bill  of  discotwryi  or  a 
bill  to  perpetuate  testimony,  See  Ch.  XL 

Here  also  it  is  proper  to  advert  to  the  liability  of  wme  plaiitifi 
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and  defendants  to  give  security  for  the  costs  of  suit ;  on  which    CHA]*TER 
subject,  see  Ch.  LXVII.  p.  360.  UCVJII. 

When  the  bUl  is  on  the  me,  (and  as  to  the  advisability  of  filing  ■ 
the  bill  before  serving  the  subpiena,  see  Ch.  XVI.)  the  next  ob^  I>efeiidaiit's 
ject  is  [and  whether  more  or  less  urgently  will  depend  upon  the  ^PP^^^^*-'* 
nature  of  the  suit,  i.  e,  whether  amicable  or  in  any  degree  nostile ; 
or  requiring  or  not  requiring  the  utmost  possible  despatch ;  for  the 
occasions  are  very  various]  to  obtain  the  appearances,  and  then  the 
amiwrs,  of  the  d^endant  or  defendants,  in  due  course  and  within 
the  periods  allotted  by  the  rules  of  practice.  For  these  ends  the 
different  processes  of  the  Court,  or  such  of  them  as  may  be 
wanted,  are  to  be  resorted  to.  First,  the  subpcena  to  appear  and 
answer ;  then  attachment, — attachment  with  procUnnatUms,'— com" 
misrion  of  rebellion,— seijeant  at  arms, — sequestration,— habeas 
corpus, — and  lastly,  the  bill  taken  pro  confetso.  But  in  case  of 
a  corporation  being  the  defendant,  the  processes  of  contempt  are, 
first,  DiMtringas,  Ch.  XXII. ;  then  Sequestration,  Ch.  XXI.  And 
if  defendant  be  a  member  of  the  House  of  Commons,  then  the 
fiist  process  of  contempt  is  Sequestration.  But  in  case  of  a  peer, 
peeress,  or  bishop,  the  first  reading  process  is  the  letter  missive, 
Ch.  XXVI. ;  and  afterwards,  in  case  of  contempt,  subpoena  and 
sequestration.  In  ordinaiy  cases,  however,  the  common  leading  Sabpoma. 
process  to  apprise  a  defendant  of  a  bill  being  actually  filed  against 
him,  and  to  require  his  appearance  and  answer  thereto,  is  the 
subpcena ;  as  to  the  manner  of  obtaining  which,  and  the  service 
of  it,  and  the  various  points  of  practice  respecting  it,  see  that 
head,  Ch.  XVI.  But  with  respect  to  the  service  of  subpoena.  Service  ac- 
(and  the  same  general  object  may  sometimes  apply  to  letter  mis*  cepted. 
sive  and  distringas,)  it  may  be  useful  to  notice  the  course  which 
is  sometimes  taken  as  to  the  accepting  of  service,  in  lieu  of  regu* 
lar  service,  for  the  puipose  of  facilitating  the  progress  of  the  suit, 
where  paities  are  sufficiently  amicable  or  known  to  each  other, 
and  inwned  to  waive  formahties  to  save  time  and  expense.  If^ 
therefore,  instead  of  serving  this  process,  the  plaintifiT's  solicitor 
incline  to  the  other  course,  it  will  be  by  an  application  to  defen- 
dant's solicitor,  to  know  if  he  will  accept  service  of  subpoena,  and 
appear  for  his  client.  This  is  matter  of  discretion  on  both  sides; 
and  should  be  adopted  with  due  caution  on  the  part  of  the  plain- 
tiff's solicitor ;  that  is,  having  regard  to  personal  character  and 
other  circumstances ;  though,  as  between  honourable  men  there  is 
no  hazard,  and  then  this  expedient  may  be  useful  on  both  sides, 
where  there  is  a  fair  intention  only  of  obtaining  a  judicial  decision 
of  the  questions  between  them.  If  service  be  so  accepted,  how- 
ever, it  may  be  proper  for  the  defendant's  solicitor  to  indorse  and 
sign  on  the  subpoena  his  acceptance  of  the  service  of  the  writ  as 
good  service  on  the  defendant,  and  that  he  undertakes  to  appear 
lor  him  accordingly.  But  if  from  any  cause  he  should  not  ap- 
pear, there  is  no  remedy ;  that  is,  the  money  and  the  time  are 
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lost,  SLBd  a  finesb  wibpoena  must  be  sued  oat,  thongb  Vtaa,  it  is 
presumed,  is  a  very  unfrequent  occurrence,  and  with  due  care 
not  a  reiy  likely  one.  But  should  it  be  preferred,  as  tbe  safer 
course,  to  serve  the  subpoena  in  tbe  usual  way,  then  seeCh.X^HL. 
on  that  sufiject.  The  return  of  the  subpcena  must  be  kept  in 
tiew,  or  at  least  the  tiiHe  fot  the  defendant's  tLppeartince,  (Ibr 
now  eveiy  subpoena  may  be  made  returnable  immediately,  on  an 
tader  to  be  bbtuned  wtmont  affidavit  of  residence,)  as,  vrnen  that 
time  is  arrived,  and  the  writ  has  been  duly  served,  you  will  tr- 

rt  to  receive  from  your  Cletk  in  Court  a  note,  handed  to  him 
deibhdant's  Cletk  m  Court,  diat  the  latter  appears  for  the  de- 
ft!ndant.  Not  receiving  that  intimation  in  due  time, it  may  be  COQ* 
eluded  that  bo  appearance  has  been  entered.    If,  therefote,  fdt 
watat  of  due  appeaiance  of  the  defendant,  tiiere  is  occasion  to 
eoihpel  it,  after  waiting  from  courtesy  a  few  days,  (except  is 
illfunction  causes,  vrherein  no  such  courtesy  can  be  shovved) 
beyond  the  time  in  which  the  defendant  is  required  to  appear, 
(see  Ch.  XX VII.)  by  the  rules  of  practice,  your  Cleik  in  Court 
must  then  be  instfocted  to  issue  an  attachment  against  the  de» 
fendant.  [But  in  case  ofprivilegeof  peerageor  of  Parliament,  Hbt 
Ch.  XXVI.  and  Ch.  XxVII.]    In  this  case,  and  vHien  the  writ 
Sb  actually  issued,  (though  that  is  sddom  done  without  notice 
from  one  Cleik  in  Court  to  the  other,)  the  defimdant  is  in  tonf 
tempt.    But  this  direction  to  issue  an  attachment  must  be  acconi* 
panied  by  the  office  copy  of  an  affidavit  previously  made  and 
filed,  of  me  due  service  of  the  subpoena,  without  which  the  wtit 
will  not  be  issued.    See  t^e  farm  of  the  affidavit,  rol.  ii.    Tbe 
instructions  for  the  attachment  must  also  include  die  information 
necessary  for  finding  out  the  defendant,  and  to  what  officer  or 
place,  &c.  it  must  be  directed,  viz.  the  defendant's  supposed  tt- 
lidence,  in  what  county,  privileged  place,  cinque  port,  coonty 
palatine,  &c.    And  see  attachment,  Ch.  XVII.    lire  Clerk  in 
Court  then  issues  the  writ,  which  is  to  be  sealed  either  at  a  ge- 
neral or  a  private  seal,  or  by  opening  the  seal  ezpfressly  for  the 
purpose,  as  he  may  be  instructed,  and  which  will  depend  upon 
the  nature  or  urgency  of  Ibe  case,  as  is  stated  under  sudpdsmr,  V^- 
XVI.    When  you  receive  the  writ  from  your  Cletk  in  Comt,  H 
is  to  be  put  into  the  bands  of  a  sheriffs  officer  to  execute,  and 
wi&  regard  to  due  diligence  in  executing  the  process  and  other 
noints  Uiereon,  see  Ch.  A.VI1.    Should  the  wrrt  not  be  executed 
nefore  the  return,  (which  is  to  be  ascertained  by  communication 
witJi  the  officer,  or  from  bis  intelligence  to  you,;  it  will  be  to  he 
considered  whether  to  renew  it,  or  to  issue  the  next  process  of 
contempt  wiA  a  view  to  going  through  the  whole  line  of  process 
as  above  enumerated,  and  so  taking  ^e  bill  pro  eanfesso  as 
quickly  as  may  be  for  the  purpose  of  bringing  the  caus6  to  ^ 
earliest  hearing ;  as,  generally,  the  cause  cannot  be  brought  to  a 
bearing  tfntil  all  defendants  (if  several),  who  are  within  the  jn- 
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risdiction  of  the  Court,  bare  appeared,  or  vnleit  the  whole  line   CHAPTER 
of  pracess  have  been  exhausted  against  any  that  do  not  appear,      lxviii. 
In  wliat  cases  the  appearance  of  some  parties  may  be  dispensed  -^— -— 
with,  and  on  what  grounds,  see  Ch.  VII.    Whether,  therefore, 
that  course  will  be  taken,  or  Uie  common  attachment  first  renewed 
and  tried  again,  must  depend  upon  the  nature  of  the  cause,  and 
your  expecting,  or  not  expecting  to  find  the  defendant  in  reason* 
able  time.    But  should  he  be  takin  upon  this  process,  you  will 
then  act  according  to  the  circumstances  of  his  either  standing  out 
in  contempt  by  siufering  himself  to  be  detained  in  custody,  and  re- 
fusing to  enter  an  appearance,  or  else  paying  the  costs  of  contempt, 
and  immediately  entering  an  appearance,  or  giving  a  bail  bond  to 
the  sheriff,  to  do  so  by  the  return  of  the  attachment.    Should  you 
deem  the  case  to  require  your  directing  the  sheriff  not  to  take 
bail,  he  probably  would  not  do  it.    For  the  manner  of  proceeding 
in  either  case,  see  Ch.  XVII.     In  the  case  of  infata  defendants, 
and  their  having  no  guardian  by  whom  to  appear,  and  therefore, 
OF  from  their  own  refusid,  not  appearing,  and  also  to  the  appoint- 
ing a  guardian  ad  litem,  and  the  mode  of  er^ardng  an  infantt 
appearance,  if  fleedful,  see  Ch.  LXIII. ;  and  in  case  of  a  man- 
ned woman,  Ch.  LXIV. ;  or  a  lunatic  defendant,  Ch.  LXXI. 
How  far  the  appearance  of  any  defendant  can  be  dispensed 
with,  so  as  not  to  impede  the  suit  for  want  of  the  appeaianoe  of 
eveiy  necessary  party,  see  Ch.  VII.    After  all  required  appear-  Answers, 
ances  are  obtained,  the  next  point  is  to  attend  to  the  getting  in  of 
the  answers  in  due  time,  so  as  to  prevent,  as  hr  as  possible,  the 
defendant  gaining  by  your  inattention  more  time  than  the  rules  of 
the  Court  allow,  though  in  fact  a  defendant,  without  amwering 
the  bill  in  the  first  instance,  has  several  modes  wherein  he  may 
meet  it,  at  his  option.    He  may,  if  there  be  occasion,  put  p^aintt^ 
to  ki$  election,  Ch.  XLVII. ;  or  compel  a  $icurvty  fot  cott%,  Ch. 
LXVn. ;  or  refer  the  bill  for  scandal  or  impertinence,  or  both, 
Ch.  Un. ;  or  may  plead,  Ch.  XXXII. ;  or  djemur,  Ch.  XXXI. ; 
or  he  may  answer  at  once,  or  at  least  tsdse  out  orders  for  tvmje  to 
answer.    But  one  or  other  step  he  must  take,  whether  in  a  town 
cause  or  a  country  cause,  within  eight  days  after  the  day  of  his 
ai^peai^nce,  exclusive  of  that  day,  see  Ch.XXIX. ;  otherwise,  he 
is  m  default,  and  liable  to  the  same  compulsive  process  of  cm* 
tin^  as  for  want  of  appearance,  ante,  viz.  attachment,  &c.  Ch. 
XXV.    At  this  period,  and  in  such  case,  therefore,  (viz.  defend- 
ant not  taking  eith^  of  the  steps  above-mentioned  within  the 
eight  days,)  you  will  attend  to  getting  in  the  answers,  the  first 
8t^  to  which  is,  instructing  your  Clerk  in  Court  to  call  fortheiU, 
viz.  to  require  them  of  defendant's  Clerk  in  Court,  which  is  done 
by  the  former  handing  the  latter  a  note  to  that  effect.    After  this 
has  been  done,  (but  see  on  that  head  Ch.  LXXIX.,  proceedings 
for  the  defendant,)  the  attachment  is  issued  if  the  defendant  have 
not  prevented  it  by  obtaining  and  serving  on  your  Clerk  in  Court 
an  order  for  time  in  a  town  cause ;  or  for  a  commission  to  take 
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CHAPTER  the  answer  and  tioie  to  lettirn  it  in  a  coantiy  eaiise,  if  the defetid- 
LXVIII.  ^"^^  ^  ^^  latter  do  not  mean  to  come  up,  to  p«t  in  his  answer  to 
*  town  ;  and  which  order  so  eerved  on  your  Clerk  in  Court  he  will 
send  to  you.  As  to  the  time  and  orders  for  time,  to  which  a  de- 
fendant is  entitled  for  putting  in  his  answer,  see  Ch.  XX  tX. 
And  care  must  be  taken  that  the  Clerk  in  Court  renews  Ins  ap- 
^cations  for  the  answers,  as  regularly  as  the  respective  ord^ 
for  time  expire  ;  but  that  strictness  admits  of  discretionary  relaxa- 
tion, according  to  the  circumstances  and  greater  or  lesfrurgenc^  of 
the  suit  It  is  possible,  however,  the  defendant  may,  toitfttn  the  eight 
days,  demnr  akme  to  the  bill,  i.  e.  demur  to  the  whele  IhU  ;  or  he 
may  file  a  plea  not  required  to  be  on  oath,  (see  Cb.  XXXI.  and 
XXXII.) ;  in  ather  of  which  cases  you  would  receive  from  your 
Clerk  in  Court  a  nete  sent  him  by  defendant's  Clerk  in  Court, 
that  such  demurrer  or  plea  was  filed ;  and  also  r^ularly  receive 
from  your  Clerk  in  Court  the  order  obtadned  by  the  defend- 
ant, and  served  on  your  Clerk  in  Court,  for  setting  down  such 
plea  or  demurrer  to  be  argued  ;  but  if  you  receive  no  such  order, 
you  will  at  the  expiration  of  the  eight  days,  ^unless  you  are  pur- 
posely not  so  exact  in  point  of  time,)  searcn  wiUi  the  Entering 
iClerk  in  the  Register  Office,  for  the  plea  or  demurrer;  and  find- 
ing it,  and  the  defendant  from  a  wish  to  protract  die  suit,  oi 
o£erwise,  have  taken  no  step  to  proceed  in  it,  it  will  then  be 
your  business  to  do  so  by  getting  an  ofHce  copy  of  the  plea  or  de- 
murrer, and  then  proceeding  as  pointed  out  under  plea.  Chap. 
XXXII.  or  dennarrer,  Ch.  XXXI.,  for  the  purpose'of  obtainiiig 
yourself  the  order  for  setting  down  the  plea  or  denmrrer  to  be 
argued,  or  getting  it  argued  and  disposed  of  accordingly,  so  as 
to  set  your  suit  at  liberty  one  way  or  the  other.  But  if  none  of 
this  occur,'  then,  in  a  town  ctt%ise,  you  proceed  lo  get  in  the  an- 
.swer  by  watching  the  defendant's  orders  for  time,  as  before 
stated  ;  and  in  a  country  cause  do  the  same,  if  the  defendant  do 
not  put  in  Ins  answer  by  commission,  but  intenda  coming  up  to 
town  to  do  it ;  but  in  general,  in  country  causes,  it  is  to  be  ex- 

Commissioo.  pected  that  the  answer  will  be  taken  by  conunisaon,  in  which  case 
the  defendant,  craving  a  dedimutt  that  is,  applying  f(nr  the  com- 
oaission,  you  will  receive  from  your  Clerk  in  Court  a  note,  handed 
to  him  by  the  defendant's  Clerk  in  Court,  calling  for  the  names 
of  Commissioners  to  see  his  answer,  or  plea,  (if  it  be  such  a  plea 
as  is  to  be  put  in  on  oath),  taken ;  in  wnich  case,  if  you  do  not 

Joining  in  or  think  it  needful  to  be  at  the  joint  expense  of  the  commission  for 

not.  xj^Q  purpose  of  having  a  Commissioner  of  your  own  present  at  the 

taking  of  defendant's  answer,  you  will  inform  your  Cleii  in 
Court,  (for  the  information  of  the  defendant's  Clerk  in  Court,) 
that  the  defendant  may  have  the  commission  directed  to  his  own 
Comrnissioners  alone.  Otherwise,  if  you  do  not  give  such  con- 
sent, the  terms  of  the  order  obtained  by  the  defendant  allow  him, 
on  plaintifiTs  not  giving  Commissioners'  names  within  two  days. 
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to  sue  out  the  commisuon  directed  to  his  own  Cominiasioner     CHAPTER 
only.    But  if;^  on  the  contrary,  you  for  any  reason  determine  to     t.tviit. 

join  in  the  commisalon,  for  the  purpose  of  having  your  own  C<Mn-    — 

missioner.  piesent  at  the  taking  of  the  ansner,  you  will,  in  such 
case,  famish  your  Clerk,  in  Court  with  the  names  and  residence 
of  two  solicitors  at»  or  as  near  as  may  be  to  the  place  of  residence 
of  the  defendant  whose  answer  is  to  be  taken,  and  instruct  him 
as  to  which  of  them  you  wish  notice  of  executing  the  commission 
to  be  given,  (the  cthir  being  named  in  case  of  absence,  6cc.)  for 
acting  with  defendant's  Commissioner.  The  ground  of  consider* 
atioo,  whether  to  join  in  commission  or  not,  may  be  either  the 
general  character  of  parties  or  other  circumstances  of  the  suit,  or 
the  expense  :  plaintm*  joining  in  commission  bears  half  the  ex- 
penses ;  otherwise  defendant  the  whole.  But  if  thought  other- 
wise advisable,  the  expense  of  course  should  not  stand  in  the 
way.  For  other  neeaful  information  on  this  subject,  see  Ch. 
XXIX.  p.  118.  And  it  might  be  desirable  to  correspond  with 
your  Commissioners  previously,  for  obvious  reasons. 

It  has  been  already  observed,  that  a  defendant  has  several  Referring  the 
ways  wherein  to  meet  the  plaintiffs  bill,  viz.  not  only  by  demurrer,  bill, 
plea,  or  answer,  (or  by  a  combination  of  those  modes,)  but  by 
rearing  it  for  scandal  or  impertinence.  If  he  pursues  that 
coarse,  it  will  be  before  obtaining  time  to  answer,  it  for  imperti- 
nence only  :  in  which  case  an  order  will  be  obtained  and  served 
on  your  Clerk  in  Court,  who  will  transmit  it  to  you,  for  referring 
the  bill  to  the  Master  for  impertinence  -,  or  both  for  scandal  and 
impertinence,  if  he  think  fit :  though  for  tcandal  it  may  be  referred 
after,  as  well  as  before  answer.  And  this  he  may  do  if  delay  be 
his  object  though  to  his  own  cost,  and  with  whatever  ill  or  doubt- 
ful prospect  there  may  be  of  success,  or  however  unimportant, 
substantially,  the  pretended  scandal  or  impertinence  may  be. 
The  former  modes  of  meeting  the  bill,  vis.  by  plea,  &c.,  hav^ 
been  adverted  to.  If,  therefore,  the  reference  be  resorted  to, 
either  as  a  means  of  delaying  the  answer,  or  from  a  real  appre- 
hension of  propriety  in  the  measure,  you  will  receive  from  your 
Clerk  in  Court  the  order  just  noticed,  t.  e.  a  copy  of  it.  In  such 
case,  also,  you  will  expect,  in  a  few  days  after,  to  receive, 
through  the  same  channel,  the  Master's  toarrarit,  which  defend- 
ant will  have  obtained,  for  your  attending  the  Master,  named  in 
the  order,  to  take  the  reference,  and  to  see  whether  the  bill  be  im-* 
pertinent,  &c.,  or  not.  Here  it  will  be  to  be  considered,  whether 
the  bill  is  in  your  own  judgment  so  clearly  unimpeachable  of  the 
offensive  matter,  pretended,  as  to  venture,  without  the  assistance 
and  expense  of  counsel,  to  attend  the  Master  and  defend  the  bill. 
Bat  it  is  seldom,  probably,  that  a  plaintifTs  solicitor  does  not 
think  it  advisable  and  right  that  the  reference  should  be  attmded 
by  the  counsel  who  drew,  and  who  will  then  have  to  sustain,  his 
own  bill ;  especially  if  you  are  given  to  understand  that  counsd 
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wiH  ttlMMl  the  MttMer  on  tiie  pant  ai  dofon4<mt,  in  inpeatcUng  it 
In  this  case  yo«  wiU  l«t  yow  counml  hsTe  tittely  notice,  with 
the  draft  of  tke  bill,  as  «etded  and  signed  by  tibsi,  and  yoa  will 
of  course  yourself  attend  with  him  on  the  iifference.  For  the 
usual  |MOceedings  thereon,  see  rrf^renon,  Ch.  LIII.  A  dacUmer 
and  a  crosi'tnU  are  other  modes  still  of  meetiag  ptaintiflrs  bill, 
and  for  which  Uiose  beads  may,  if  neoessaiy,  to  teferfed  to, 
Ch.  XXXIII.  and  Ch.  XIII. 

Should  neither  of  the  above  proceedings  take  place,  or  plsintxff 
have  got  through  them  succewfuHy,  and  his  bill  consequently 
survived ;  and  defendant's  answer  at  length  put  upon  the  file, 
(your  Cleik  in  Court  baving  had,  in  most  cases,  general  direc- 
tions to  expedite  an  (^ce  copy  for  you  as  Soon  as  i3ed,)  yosr 
next  object  is,  perhaps,  to  know  the  genend  bearing  of  the  an- 
swer, sooner  than  the  (^oe  copy  can  he  made,'  and  possibly  even 
with  a  view  of  seeing,  without  the  expense  of  an  office  com, 
whether  the  answer  be  such  as  to  induce  you  to  forbear  all  furtoei 
proceedings,  or  to  seek  to  compromise  the  suit :  and  if  so,  yoor 
Clerk  in  Court  will  get  you  the  answer  to  peruse  on  the  file,  in 
the  Six  Clerks'  Office.  And  here  it  may  be  observed,  that  pre- 
viously to  all  or  any  of  the  fotsegoing  proceedings,  or  even  hefore 
defendant's  appearance,  circumstances  may  have  arisen,  or  con- 
siderations o(:curred,  (under  the  guidance  or  sanction  of  coansel,) 
to  induce  an  amettdment  of  your  bill.  In  that  case,  Or  in  £ase  of 
amending  it  after  aiiswer,  as  presently  spokeb  of,  see  Ch.  XIV. 

Occasions  sometimes  arisen  in  which,  fMBa  •  a  desire  to  avoid 
expense  or  otherwise,  (e^pecialSy  under  any  expectation  of  t|ree- 
ing  and  terminating  the  suit  early,  and  wHh  which  views  s  pe- 
rusal of  the  answer  on  the  file  may  have  been  sufficient,)  yOQ 
would  defer,  or  altogether  forbear,  taking  an  office  copy  of  the 
answer,  especially  if  long,  and  of  course  proportionabfj^  expul- 
sive. But  supposing  that  not  to  be  the  case,  but  that  the  suit  ap- 
.pears  likely  to  proceed,  and  you  have  obti^ed  your  office  copy 
of  the  answer  or  answers ;  the  eorreetrieu  of  them,  and  that  they 
be  signed  by  the  Six  Clerk,  should,  perhaos,  be  attended  to,  and 
the  answer  will  sometimes  be  compared  witn  the  ie<;ord  itself;  and 
^metimes  the  Court,  on  the  hearing,  in  cat»s  of  apparent  incor- 
rectness, sends  then  for  the  record ;  and  if  the  copy  be  not  duly 
authenticated  by  the  signature  of  the  Six  Clerk,  and  an  oljection 
be  taken  by  demadant's  solicitor  on  that  ground  at  ihe  heariogi 
the  cause  may  be  ordered  to  ^Odnd  emery  or  be  adjourned,  (to  your 
client's  detriment,)  and  the  plaintiff's  soficitor  be  ordered  lo  pay 
to  defendant,  out  of  his  own  pedcet,  the  costs  of  the  day,  riz* 
under  the  New  Order,  lOi.  in  all  cases.  Having,  howe\'er,  ohtained 
your  office  copy  and  perused  it,  and  bein^  satisfied  of  its  sab^o- 
tial  correctness,  or  got  it  corre^ied  and  signed,  if  necessary ;  the 
next  point  is  to  ascertain  that  your  bill  is  fully  and  sufficiently 
answered,  and  the  answer  itself,  as  well  as  your  own  bill,  nee  ftom 
scandalous  or  impertirtent  matter ',  and  also  to  consider  if  there  he 
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tay  iSnaiag  in  the  answers  to  render  an  amendmint  of  the  Ml  ad-  CHAPTER 
visri>le.  It  is  not  to  be  supposed  that  for  the  sake  of  delaj,  es-  LXVIII. 
pecially  vezatioos  or  oppressive  delay,  yoa  will  wish  to  except  to  — — — 
the  answer  as  insnffideDt,  or  refer  it  for  scandal  or  impertinence, 
if  its  ewn  faults  do  not  require  that  measure.  If  your  suit  be  an 
ir^nction  cause,  especially  to  stay  proceedh^t  at  law,  see  Ch. 
LiXI.  But  in  general,  on  this  subject,  though  the  plaintiff's  so- 
licitor is  supposed  to  be  of  course  acquainted  with  his  client's 
case  and  the  bill ;  and  judging  for  himself  as  to  the  rectitude, 
&c.  of  the  answer ;  yet  it  is  seldom,  if  ever,  that  he  takes  upon 
him  the  responsibility  of  determining  upon  its  sufficiency  or  insuf- 
ficiency, or  other  qualities,  or  on  what  else  is  to  be  done  respect- 
ing it,  without  at  least  the  cenewrrent,  if  not  altogether  the  di' 
rtetmg,  opinion  of  his  junior  counsel  who  drew  the  bill.  And  if 
the  opinion  of  a  senior  counsel,  in  a  nice  case,  should  be  neces- 
saiy,  it  ought  not  to  be  omitted.  And  it  is  possible  the^  may 
think  the  answer  ought  to  be  referred  for  some  scandal  or  imper- 
tinence, (Cb.  LIU.)  or  excepted  to  for  insufficiency,  (Ch.  LVI.) 
in  either  of  which  cases,  see  the  last-mentioned  chapters. 

After  havinff,  therefore,  made  your  own  remarks,  you  will  Brief  of 
most  probably  lay  f^pfeadings  (that  is,  a  &rt«f  of  the  bill,  and  of  plea^liogs. 
the  answer  or  answers)  before  the  counsel  who  drew  the  bill,  (ac- 
companying your  brief  with  the  draft  of  the  bill,  if  you  think  it  at 
&H  likely  that  the  bill  may  require  amendment')  **  to  advise,"  (and 
so  indorse  the  brief,)  "  if  the  bill  be  sufficiently  answered,  and 
on  farther  poceedings,  and  to  amend  if  necessary,"  to  which  may 
be  added,  "  and  if  any  and  what  evidence  should  be  gone  into. ' 
To  such  eflfect  having  indorsed  your  brief,  you  will  mark  on  it  a 
foe  proportioned  to  the  length,  but  especially  to  the  nature  of  the 
pleadings,  and  other  circumstances.  In  this  brief  it  is  generally 
proper  to  insert  the  interrogatories  of  the  bill  at  length,  to  enable 
counsel  the  more  effectually  to  detect  any  insufifeency  in  the 
answer.  And  in  cases  of  peculiar  difficulty  or  importance,  it 
may  also  be  advisable  to  take  the  opinion  of  your  senior  or  lead- 
ing counsel,  as  well  as  the  junior,  as  to  the  future  proceedings ; 
though  the  costs  of  so  doing  would  not  be  allowed  on  taxation  in 
a  hostile  suit,  or  between  party  and  party,  wherein  indeed  only 
the  necessity  for  such  extra  expense  would  be  likely  to  occur. 

Whatever  course  of  proceeding  your  counsel  may  advise  to  be 
taken— and  their  opinion  should  be  obtained  as  (Quickly  as  may 
be,  consistency  with  the  circumstance  of  the  suit— you  will  of 
course  (generally  speaking,  but  still  using  your  own  judgment, 
and  seein?  counsel,  if  you  think  it  necessary,  in  explanation), 
adopt  for  the  forther  prosecution  of  the  suit.  If  counsel  thinks 
amendment  necessary,  and  makes  the  amendments  accordingly 
(usually  in  red  ink),  an  order  for  leave  to  amend  is  to  be  obtained 
(see  Ch.  XIV.)  and  acted  upon  as  circumstances  may  require, 
■and  as  there  detsdled,  with  respect  to  process— to  engrossing  the 
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bill  afiesh  or  Dot,  paying  costs  to  defeDdant  oi  not,  or  defendant 
being  required  to  answer  the  amendments  or  not,  &c.  If  a  satp- 
flemental  bill  be  advised,  counsel  will  also  draw  that,  which  will 
require  a  distinct  fee,  and  be  proceeded  in  accordingly.  As  to 
yrocas  and  other  proceedings  on  a  supplemental  bill,  it  must  lie 
the  same  as  on  an  original  bill. 

Should  the  bill  not  be  amended,  nor  a  supplemental  bill  be 
filed,  but  counsel  should  advise  the  ancwer  to  be  irefenred  for  tern- 
dal  or  in^jfertinence,  (impertinence  or  redundancy  of  matter  soatt* 
times  is  ve^  important  to  be  detected  or  pursued,  for  the  puzpose 
of  greatly  shortening  the  bill  and  all  subseqvent  proceemngs  in 
consequence,)  then  see  Ch.  LIII. ;  or  if  to  be  excepted  to  for  ia- 
sufficieticyf  viz.  not  sufficiently  answering  the  bill  to  put  every 
matter  in  issue,  then  see  Ch.  hVl.  and  pursue,  if  aecessary,  the 
measures  for  expunging  the  ofiensive  or  impertinent  matter,  or 
JTor  obtaining  a  full  answer,  as  the  case  may  require.  For  the 
appointment  of,  and  other  matters  respecting  a  Receiver,  if  year 
suit  should  require  one,  see  Ch.  LIX. 

If  under  arrangements  between  the  parties,  the  suit  should  be 
agreed  and  terminated,  both  the  bill  and  answer  may  on  appUca- 
cation  to  the  Court,  and  by  conserUf  be  ordered  to  be  taken  off 
the  file.  1  Vem.  189.  And  it  may  often  be  desirable  that  that 
should  be  done,  the  more  certainly  to  preclude  the  revival  oi  yro- 
ceedings  in  the  same  suit,  to  the  vexation  of  either  party.  See 
Ch.  XLVII.  p.  208. 

In  a  suit  wherein  the  defendants  or  any  of  them  are  char||ed 
by  the  bill  with  funds,  or  personal  chattels  or  monies  for  which 
they  ought  to  accoiuit,  and  their  answers  or  answer  show  consi- 
derable property  to  be  in  their  hands,  beyond  a  reatonabie  sum  to  an- 
swer their  own  probable  costs  and  expenses,  which  pn^perty  counsel 
therefore  has  advised  they  ought  to  brix^  into  Court,  in  such 
case  they  should  be  called  upon  to  transfer  such  funds  to  the 
Accountant- General,  or  to  lodge  such  personal  chattels  (if  of 
sufficient  value  to  be  made  an  object  of  such  care)  in  the  Bank, 
or  to  pay  such  monies  into  Court ;  see  Ch.  L.  And  when  it  is 
expected  that  the  payment  and  transfer  have  been  made,  inquiiy 
should  be  made  at  the  Accountant-General's  Office,  in  the  de- 
partment there  to  which  the  cause  alphabetically  belongs,  if  the 
money  be  paid  in,  or  the  transfer  made,  or  other  proper^  lodged ; 
and  if  it  be,  or  whenever  it  is,  either  in  the  first  instance  or  by 
the  subsequent  compulsoiy  process  (Ch.  L.)  it  may  then  be  found 
very  convenient  and  useful,  and  sometimes  quite  necessary,  to 
obtain  from  the  office  a  "  transcript*'  of  the  account  in  the  cause, 
from  which  the  state  of  the  property  will  be  before  the  solicitor, 
who  can  then  more  readily  attend  to  the  laying  out  of  the  did' 
dends  from  time  to  time,  which,  generally  sp^Jdng,  and  for  the 
purpose  of  husbanding  the  property  by  accumulating  the  in- 
terest, especially  in  the  case  of  infants,  by  losing  no  interest, 
should  be  provided  for  in  the  original  order  for  payment  and 
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transfer.    This  laying  oat  the  dividends  is  effected  by  procuring    CHAPTER 
from  the  office  a  blank  "  requett"  to  the  Accountant-General,      LXVIII. 

which  is  to  be  filled  up  as  circumstances  require,  signed  by  or  

with  the  name  of  the  solicitor,  and  then  left  at  the  Accountant-  l^<in««t< 
General's  with  the  order  itself ;  u]>on  which  ie(|aest,  but  never 
without,  the  Accountant-General  vnli  do  as  desired,  viz.  lay  out 
from  time  to  time  all  accumulations  of  dividends  as  they  arise, 
when  amounting  to  a  competent  sum,  i,  e.,  not  less  than  1001. 
See  notice*  if  motion  for  these  purposes  in  vol.  ii.  The  request 
should  state  the  particular  account  to  which  the  fund  or  stock 
when  thus  purchased  is  directed  by  the  order  to  be  carried,  when 
such  is  the  case ;  but  not  so  where  the  money  is  directed  to  be 
laid  out  and  carried  to  the  credit  of'  the  cause  generally.  The 
stock  in  which  money  in  Court  is  tuually  laid  out  (sometimes 
termed  ^e  "  stock  of  the  Court,")  is  the  tftrm  per  cent,  consols, 
so  that  the  investment  of  those  dividends  will  occur  in  January 
and  July.  But  in  some  cases,  when  for  the  benefit  or  conve- 
nience  of  parties  it  is  desired,  and  especially  to  meet  days  of 
payment  diiected  by  a  will,  the  Court  will  allow  money  to  be 
invested  in  the  three  per  cent,  reduced,  and  perhaps  any  other  of 
the  government  securities,  on  special  application.  Should  any 
of  the  money  ordered  to  be  thus  paid  in  and  laid  out  be  appro* 
priable  to  any  particular  party  in  the  cause,  the  order  would  be 
properly  extended  to  direct  that  such  monies  when  laid  out  be 
"  carried  over**  to  the  account  of  such  party  ;  in  which  case  the 
above  mentioned  insertion  in  the  request  will  be  to  be  made. 

If  through  oversight  or  otherwise  these  directions  for  laying 
out  the  dividends  have  been  omitted  in  the  original  order  ^which 
omission  shouid  be  awnded),  then,  in  a  suit  not  strictly  amicable, 
such  order  may  still  be  obtained  on  motion  with  notice,  though 
in  any  suit  the  eotts  of  such  an  application  would  probably  be  ob* 
jected  to  on  taxation,  where  the  interests  of  the  parties  were  oo- 
posite.;  and  even  in  an  amicable  suit,  wherein  the  solicitor  shouid 
be  concerned  for  all  parties,  and  the  plaintiffs  and  defendants 
nominal  only,  or  in  one  and  the  same  interest,  still  these  costs 
should  probably  be  deemed  the  plaintiff's  costs  in  point  of  regu- 
larity. The  Older  when  perfected  must  be  left  at  the  Account- 
ant-General's Office,  by  which  proceedings,  and  a  requen  upon 
eveiY  occasion,  the  laying  out  of  every  half  year's  dividends  upon 
newly  purchased  stock  may  be  secured,  a  matter  not  to  be  neg- 
lected. By  leaving  the  **  transcript"  also  occasionally  with  the 
proper  clerk,  he  will  make  it  up  from  time  to  time,  and  so  keep 
It  correct.  The  usual  chai-ge  for  this  document  when  first  ob- 
•tained  is  five  shillings,  if  not  of  great  length.  With  respect  to 
any  additional  gratuity  of  a  guinea  or  two  or  more  annually,  or 
otherwise,  according  to  the  magnitude  or  trouble  of  the  account, 
that  will  be  better  ascertained  by  inquiry  and  usage  than  it  can 
be  here  laid  down  ;  but  it  must  not  be  expected  to  be  allowed 
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in  litnet  coits.  If  instead  of  a  titnscript  of  the  entire  aeconnt 
(nnlen  it  be  a  very  small  aecoant)  a  part  of  it  may  suffice,  le* 
lating  for  instance  to  some  partieuUtr  account  in  tne  cause,  or 
some  "eorrying  otwr"  for  some  individual  partyi  ten  an  "extract* 
ftaok  the  general  account  will  be  ftimished  on  request,  for  which 
the  fee  is  half  a  crown,  and  which  extract  answers  the  desired 
purpose  in  many  cases.  It  may  here  be  also  right  to  notice,  that 
if  in  any  suit  exchmuer  bilU  form  nart  of  the  funas  paid  into  Court 
f  the  motion  for  which  must  particiuanae  and  describe  them  by  thdr 
nates,  sums,  numbers,  &c.)  the  Accountant  General  reoeivesand 
lodges  them  in  the  Bank  accordingly.  But  th^  will  never  be  deK- 
MTfd  out  to  be  renetoed,  when  calkd  in  from  time  to  time  by  go- 
vernment, unless  yon  have  an  order  and  leave  requetts  for  that 
punoee,  similarly  to  the  mode  in  which  you  act  as  above  ezplam* 
ed  for  the  laying  out  of  dividends.  And  it  will  therefore  require 
attention  from  time  to  time  to  the  public  notifications  from  go- 
vernment for  the  caliing  in  of  Exchequer  bills,  and  to  ascertain 
if  yours  be  included  in  them,  so  as  to  lose  no  interest  for  want  of 
getting  them  delivered  out  of  the  Bank  to  the  Acco«nitant-Gene- 
ral  to  renew  or  exchange  for  fresh  -ones  issued.  •  This  proceeding 
also  requires  the  like  requetltj  as  above  noticed,  to  be  obtained  at 
the  Acoeuntant-GeoeFal's  Oifice. 

Other  pro^rty  in  a  suit  is  sometimes  lliought  proper  to  be 
made  the  subject  of  an  order  for  being  deposited  in  tne  Bai^ 
and  which  also  goes  through  the  hands  of  the  Accoanlant-Ge- 
neral. 

In  whatever  stage  of  a  suit  anj  ciKnunstances  occur  {of  death, 
marriage,  bankroptcy,  &cv)  to  either  nbMe  or  render  the  suit  de- 
fective, and  the  amendment  of  the  bill,  or  a  bill  of  repiwyr  or  ftimp>- 
plementf  or  any  «^er,  becomes  thereupon  necessaxy,  and  counad 
advising  the  same  ;  fmch  bill  will  be  drawn  and  signed  by  him, 
nnd  then  engrossed,  fiied,  and  dealt  with  in  the  same  wav  in  ail 
respects,  so  far  as  properly  amlicable,  as  the  original  bill.  For 
-which  purpose  the  solicitor  will  (umish  counsel  with  the  requisite 
InstructioDs  (see  vol.  ii.)  and  information  to  enaUe  him,  accom- 
panied by  the  draft  of  the  original  bill,  to  prepare  this.  If  it 
ne  a  bill  of  revivor ,  the  precipe  for  the  subpoena  may  run  thus  :-^ 

Sotoeena  A.  B.  to  appear  in  Chancery,  returnable  the  '  day 
ot  — ■  (vis,  some  day  in  term,  or  eljffi  imme^teiv,  see  p.  76)  to 
revive  (or  to  retnve  and  tmswer)  at  the  suit  of  C.  D.  and  othets, 
plaintifls.  [Solicitor's  name,  and  date.} 

The  matters  to  be  attended  to  in  the  conduct  of  this  bill  of 
revivor,  as  to  service  of  subpoena,  appearance,  &c.  and  which  are 
generally  similar  to  those  on  the  original  bill,  are  with  othir 
points  noticed  under  the  head  of  BilU  of  Revivor,  Ch.  XII.   And 
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ia  case  of  a  bill  of  revivor  and  tupf^emeta,  the  same  lematk    CHAPTER 
a^l^ies  to  tiiat  also.    Ch.  XII.  LXVIII. 

As  to  the  liability  of  the  bill  to  be  disnussed  for  want  of  (no^  .....— .-i_ 
sectttion ;  or  if  from  penising  the  answer  or  otherwise,  it  appears 
advisable  for  plaintiff  to  desist  from  proceeding  further ;  or  if  the 
circumstances  of  the  suit  be  sach  that  plaiatiff  is  proceeding  both 
at  Jaw  and  in  equity  at  once  for  the  same  matter,  and  his  soli- 
citor therefore  receives  from  his  Clerk  in  Coart  an  order,  served 
on  him  by  defendant's  solicitor,  for  putting  plaintiff  to  his  election, 
either  to  proceed  in  this  Court  or  at  law  ;  see  Ch.  XL  VII.  The 
possibility  of  a  cross  bUl  bemg  filed  has  been  adverted  to,  p.  370. 
That  bill  of  coarse  makes  plaintiff  a  defendant  in  such  cross  suit, 
who  must  then  pursue  generally  the  mode  of  proceeding  pointed 
out  for  defendants  hereafter.     And  see  Cross  BiUs,  Ch.  XlII. 

Counsel  will  have  advised  whether  the  plaintiff^s  case  is  suffi- 
ciently admitted  hy  defendant's  answer  to  allcfw  of  the  cause 
being  properly  set  down  for  hearing  upon  bill  and  answer,  with- 
out going  into  evidence  by  the  examination  of  witnesses,  and 
without  filing  a  refrfication.  If  he  be  of  that  opinion,  then  the 
bill  may  be  so  set  down.    See  Ch.  XXX. 

The  answer,  however,  being  either  originally  or  ultimately  full 
and  saiBcient  (whether  you  have  taken  the  preceding  causes  of 
rrference  or  egceptim,  or  not)  and  your  bill  not  requiriog,  or  if 
requiring,  having  received  amendment,  to  put  the  facts  properly 
tn  issue,  the  'next  step  regularly  is,  when  so  advised,  U>file  repHcu" 
titn,  which  you  instruct  your  Clerk  in  Court  to  do  when  autho- 
rised by  your  counsel's  opinion  on  the  pleadings. 

Having  got  thus  far,  we  stop  to  remark  that  a  cause  virill  of  Bill  and 
course  be  more  or  less  expeditiously  brought  to  a  hearing  ac*  aniwer. 
cording  as  evidence  may  or  may  not  be  gone  into.  In  either  case, 
the  course  in  general  terms  is  this^  If  replication  is  advised  by 
counsel,  then  file  it  as  above,  then  sue  out  subpoena  or  subpoenas 
to  rejoin ;  then  give  the  rule  to  produce  witnesses  ;  then  proceed 
to  obtain  your  evidence,  if  evidence  be  to  be  gone  into  ;  then 
(or  if  evidence  be  not  to  be  gone  into,  then  so  much  the  earlier), 
give  the  rule  to  pass  pubtication ;  then  set  down  the  cause  for 
bearing.  This  is  the  outline,  which  tsio  be  filled  up  by  attending 
to  each  particular. 

The  cause  ncK.  being  at  issue  vatil  replication  is  ^ed ;  that  be- 
ing done,  [and  supposing  the  replication  be  not  withdrawn  for 
the  purpose  of  amending  the  bill,  which  was  herotofore  per- 
mitted to  be  done,  ad  libitum^  by  the  plaintiff,  sometimes  to  the 
great  annoyance  of  the  defendant ;  but  can  now  only  be  done 
under  liie  restrictions  of  Order  XV.,  which  see  in  Ch.  XIV. 
p.' 70,]  the  next  step  is  to  sue  out  and  serve  subpoenas  to  rejoin, 
see  Ch.  XXX.  p.  128.  The  cause  is  then  at  issue,  and  all 
parties  may  proceed  to  the  examination  of  their  witnesses,  if  the 
case  on  either  side  require  evidence.    To  <^tain  this  subpoena 
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1.  RoHi.    See  vol.  ii.  for  the  form,  in  which  the  service  is  directed 

■to  be  upon  the  defendant's  Clerk  in  Court,  as  it  now  also  is  by 
the  XXth  of  the  "  New  Orders,"  of  April,  1828.  The  oider 
on  this  petition  being  perfected,  (viz.  drawn  up,  passed,  and  en- 
tered in  the  usual  manner,  Ch.  XXXVII.,)  is  to  be  produced 
at  the  Subpoena  Office,  with  a  precipe  or  note,  for  each  defend- 
ant, as  in  other  cases,  to  the  following  effect :  — 

In  Chancery. 

Subpoena  for  (namng  the  drfendant)  to  rejoin  at  the  suit  of 

returnable  immediately. 

[Solicitor's  name  and  dale.] 

And  when  this  subpoena  is  received  from  the  Subpoena  Office, 
it  is  to  be  served,  along  with  the  order  (that  is,  a  copy  of  the 
order  as  usual,)  upon  defendant's  Clerk  in  Court,  viz.  his 
writing  clerk  or  agent,  at  his  seat  in  the  Six  Clerks'  Office. 

The  cause  being  thus  at  issue,  (and  supposing  evidence  to  be 
gone  into  under  the  advice  of  counsel  on  the  pleadings,)  the 
next  and  important  step  is  the  support  of  plaintiff's  case  by  the 
testimony  of  witnesses,  either  in  town  or  country ;  and  a  town 
or  a  country  cause  may,  either  of  them,  have  witnesses  to  en* 
mine  either  in  town,  or  by  commission,  or  both.  For  these 
examinations  interrogatories  are  to  be  prepared,  settled,  and 
signed  by  the  junior  counsel,  who  will  have  drawn  them  from 
iastructions  and  informations,  laid  before  him  for  the  imrpoBe, 
with  a  brief  of  the  pleadings  when  he  advised  on  furmer  pro- 
ceedings, and  which  will  enable  him  to  consider  and  determiae 
on  the  evidence  necessary  to  be  gone  into  for  the  plaintiff,  at 
well  as  to  what  points  the  drfendant'%  witnesses  should  be  m« 
examined.  See  InUrro^aUniet  and  Depoatiam,  Ch.  XLI.  For 
the  way  of  proceeding  m  either  case,  see  Ch.  XXXIX.  And, 
iu  connexion  with  this  subject  also,  see  Emdenee,  Ch.  XL.  In 
case  of  there  being  Witnesses  in  the  country,  it  is  sometinies  pre- 
feiTed  to  have  them  up  to  town  to  be  examined  by  the  Examiner, 
even  if  at  a  somewhat  greater  expense  ;  whether  that  mode,  or 
Commission.  ^  coounission,  would  be  more  expensive,  depends  upon  ciicnm* 
stances  of  distance,  &c.  But,  in  general,  it  is  considered  that  a 
commission  ought  to  ^  the  least  expensive.  Then  it  is  also  (in 
.case  of  a  commission)  matter  of  consideration  for  the  solicitor, 
whether  himself,  in  person,  ought  to  superintend  the  execution 
of  a  commission  or  not,  which  some  think  their  client's  interests 
sometimes  require.  By  this  superintendence,  however,  is  not 
meant  any  interference  with  the  commissionen,  or  even  attend- 
ing the  actual  examination  before  them,  which  is  not  allowed, 
but  only  seeing  and  examining  plaintiff's  own  witnesses  before 
hand,  previously  to  their  going  in  before  the  CommissioDera,  so, 
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as  to  ascertain  what  they  will  actually  depose  to :  and  perhaps  CHAPIBR 
to  send  them  in,  with  a  note,  one  by  one,  as  may  seem  expe-  lxviii. 
dient.  As  to  plaintiff  joining  in  defendants  commission  or  not, 
and  vice  vena,  that  is  matter  of  consideration  in  point  of  exr 
pense,  as  well  as  necessity ;  if  done,  the  expense  is  divided ; 
otherwise,  the  party  having  the  commission  bears  it  alone,  Ch. 
XXXIX.  And  as  to  cross  examining  witnesses  that  is  lost,  by 
not  joining  in  commission ;  but  then  the  power  of  obfecting  to 
tJieir  testimony  would  be  retained,  and  otherwise  lost.  See  At' 
tides,  Ch.  XLIII. 

For  the  purpose,  as  is  sometimes  required,  of  proving  deeds, 
writings,  or  other  documents,  as  evidence  in  the  cause,  it  may, 
to  save  expense,  and,  where  the  party's  appearance  can  be  de- 
pended upon,  be  found  desirable,  to  examine  witnesses,  vivd  voce, 
at  the  hearing :  which  deeds,  &c.,  are  then  termed  exhibits.  Exhibits. 
Counsel  will,  of  course,  have  before  pointed  out  what  particular 
matters  are  to  be,  or  may  be,  so  proved.  But  such  evidence  is, 
generally  speaking,  restricted  to  &e  proof  of  enrolment  of  deeds, 
the  handwnting  of  letters  or  signatures  thereto,  or  of  accounts, 
office  copies  of  iud^ents,  &c. ;  and  is  not  extended  beyond 
proof  of  the  handwriting  of  the  person  to  the  exhibit,  or  of  the 
witness  thereto  ;  not  to  the  handwriting  of  witnesses  who  are 
dead,  which  must  be  done  in  the  usual  course  of  interrogatories, 
either  filed  with  the  Examiner,  or  by  commission  ;  nor  will  such 
vivd  voce  examination  let  in  any  examination  whatever  which 
may  admit  of  cross-examination.  Ja.  and  Wa.  15.  Th^ 
Court,  though  it  never  examines  at  large  on  the  hearing,  will, 
perhaps,  examine  viiMi  voce,  upon  su»?estion  of  a  question 
.wished  to  be  put  to  the  witness  ;  and  if  cross-examination  as 
to  the  execution  of  deeds  should  appear  necessary,  the  Court 
will  order  a  reference  to  the  Examiner  for  the  purpose.  17  Yes. 
355.  When  the  cause  is  called  on,  and  the  deeds  or  docu- 
ments are  required  to  be  proved,  the  exhibits,  with  the  witnesses 
to  prove  them,  are  produced  to  the  Registrar  in  Court,  who  ad- 
ministers to  the  witnesses  the  oath,  and  examines  them  to  the 
execution,  &c. ;  after  which  the  exhibits  may  be  read  in  evi- 
dence. To  authorize  this  vivd  voce  examination,  an  order,  on 
motion  or  petition  of  course,  is  to  be  obtained,  which  is  granted, 
"  saving  just  exceptions,"  in  case  the  adverse  party  should  have 
any  weU-founded  objection  to  make  to  it.  See  the  Petition  and 
Order,  in  vol.  ii.  The  order  must  be  drawn  up,  &c.,  (see  Orden, 
Ch.  XXXVII.,3  and  served  on  the  adverse  Clerk  in  Court  two 
clear  days  at  least  before  the  hearing  of  the  cause,  and  the  accu- 
rate descriptian  of  the  documents,  in  the  order,  should  be  strictly 
attended  to  ;  for  which  purpose,  the  notice  of  motion,  or  the 
petition  at  tiie  Rolls,  should  describe  the  deeds  by  their  dates, 
parties,  &c.,  and  letters  by  their  dates,  and  from  and  to  whom 
written.    Any  variance  would  prevent  their  admission  on  the 
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heuriikg.  As  to  tlie  due  attendance  of  the  tntneases,  periiafis 
tiiB  instances  are  fisw  in  which  it  wonld  be  ftdvisable  to  omit  the 
usual  subpoena  to  enforce  it.  Tar  this  subpoena  an  order  of 
tourm  is  to  be  obtained  at  the  Rolls  by  petition,  or  by  motion 
in  Court,  (the  (wmer  most  usually,)  which  when  perfected,  as 
in  other  cases,  i.  e.  drawn  up,  passed,  and  entered,  is  to  be  taken 
to  the  Subpoena  Office,  witJi  a  precipe  or  note  to  the  following 
lefiect,  viz.  :— 

In  Chancery. 
Subpoena  — >^-  to  appear  in  Chanceiy,  returnable  the  ^^^^  in* 
stant,  to  testify  mA  wee  in  Court,  pursuant  to  an  oider  of 
Court  for  — ,  {luanmg  th^  piaxntiff,) 

[SoUcitor's  name  and  date.] 

The  subpoena  muM  be  made  tettimable  on  the  day  the  cause 
is  set  down  forbearing,  which  is  ascertained  from  the  subpOBna  to 
hear  judgment,  (which  see  Ch.  XLV.,)  and  personal  service  on 
the  witness  is  necessary  ;  and  in  case  of  distance  of  residence, 
a  tender  of  proportionate  reasonable  expenses,  and  the  observa- 
tion of  every  other  circumstance  attending  a  subpoena  to  tatjfy, 
so  far  as  is  applicable ;  such,  particularly,  as  service,  a  reason- 
able time  before  the  day  to  appear  and  give  evidence,  Ch. 
XXXIX.  p.  163. 

As  to  the  necessity  or  advisability  of  ezanuning  any  witness, 
de  bene  esse,  the  direction  of  counsel  will  be  follo^ined,  as  to  the 
parties  who,  and  the  circumstances  under  which  they  are  to  be 
so  examined,  see  Ch.  XXXIX,  p.  176.  While  the  examination 
of  witnesses  is  proceeded  in,  the  Clerk  in  Court  should  be  in- 
structed to  give  the  rule  to  produce  witnesses,  if  not  also  at  the 
same  time,  the  rule  to  pass  publication :  for  which,  and  the 
proceedings  under  it,  see  Pvhticatiofn,  Ch.  XLII.  Having  done 
this,  or  whatever  else  on  that  subject  is  seen  to  be  needful  and 
lLm>licable  to  the  nature  or  the  state  of  the  cause,  the  next  step 
Will  be,  when  publiccttion  has  passed,  in  either  mode,  to  set  down 
Jhe  cause JvT  heating,  on  which  see  Ch.  XLIV. ;  but  previously 
to  that,  it  should  be  considered  whether  any  objections  ought 
to  be  taken  to  any  of  &e  defendant's  witnesses,  for  whidi  see 
Arfides,  Ch.  XLIII. 

Whenever  the  cause  has  been  set  down,  at  such  time  as  the 
pnceedings  may  have  allowed,  and  the  Registrar's  note  ob- 
tained, the  subpinas  to  hear  judgment  are  then  to  be  issued,  as  to 
Which  see  Ch.  XLV. 

Should  publication  have  been  enlarged  beyond  the  day  on 
which  the  cause  is  set  down  for  hearing,  (see  Order  XVHI.  in 
Chap.  XLII.  p.  195,)  the  cause  should  be  o^oumed,  and  so 
marked  by  the  Registrar  in  his  book  of  causes.  For  this  purpose 
the  necessary  order  on  motion,  or  petition,  of  course,  must  be 
obtained  in  time,  to  prevent  the  cause  being,  when  called  on, 
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stnck  oat  of  the  paper,  for  then  it  mvst  be  set  down  afi^sh.  Sueli   cmaptbh 

order,  when  drawn  up,  &c.  must  be  served  on  the  adverM  Clerit      LXVin. 

in  CoQTt.   The  Court,  however,  may  possibly  in  some  causes  not  ■ 

grant  the  application  at  all,  and  sometimes  on  the  terms  of 

paying  the  opposite  party  the  costs  of  the  day  :  but  if  both  sides 

concur  in  the  application,  such  terms  would  not  be  imposed,  and 

in  tuck  instuices,  if  by  petition,  the  Clerk  in  Court  should  tUpk 

his  consent  to  the  petition ;  and  if  by  motion,  the  eounsel  ral 

the  other  side  should  consent,  by  the  usual  consent  brief>  (Ch* 

XXXV.)  bis  fee  on  which  is  half  a  guinea.    The  consent  brief 

would  be  "  to  ctmsent  to  the  plaintiff's  (or  defendant's)  motion 

for  adjourning  this  cause,  until  the  first  day  of  causes  after  tbii 

term  ;  or,  to  the  first  day  of  term ;  or,  to  an^  other  time,  as  the 

case  may  be.    There  may  again  be  cases,  m  which  notke  may 

be  required  to  be  given  to  the  other  side  of  the  application^ 

Where  the  object  of  the  adjournment  of  a  cause  is  to  lettte  t^, 

and  it  is  ejected  save  as  to  the  costs,  the  Court  will  not  afte^ 

wards  hear  the  cause  on  account  of  the  costs  only.    6  Madd.  79^ 

In  a  s\iit  wheran  no  evidence  is  intended  to  be  gone  into  oil 
either  side,  the  cause  may  of  course  be  proportionably  sooner 
heard.  For  as  soon  as  the  answer  of  the  defendant  is  come  in, 
if  it  be  full  and  sufficient,  a  replication  may  be  immediately  filed* 
the  subpoena  to  rejoin  obtained  and  served,  and  the  role  to  pn»^ 
duce  witnesses  given ;  and  no  evidence  being  required,  if  the 
cause  stands  sufficiently  forward  in  the  Registrar's  book  as  to  be 
heard  the  ensuing  term,  publication  (Ch.  XLII.)  may  pass  by 
consent,  if  the  solicitors  on  each  side  agree  to  it ;  in  Vtiifeh  caM 
defendant's  solicitor  will  instruct  his  Clerk  in  Court,  who  iheh 
signs  the  rule  book  for  that  purpose»  Without  such  consent', 
and  if  the  cause  is  likely  to  be  called  on  before  publication  can 
regularly  pass  by  rule,  the  before-mentioned  application  t6 
adjoaifi  the  cause  must  be  made,  to  prevent  its  being  streck  out 
of  the  paper,  and  in  that  case  being  to  be  set  down  afresh. 

In  this  state  of  the  cause,  the  Registrar's  book  of  cadsea 
should  be  watched  to  see  how  they  go  off,  and  to  be  prepared  for 
the  cause  getting  into  the  paper  of  me  day.  In  general,  twelve 
only  are  put  into  the  paper ;  and  thought  they  are  seldom  all 
heard,  yet,  without  close  attention  to  ^e  Regiiftrar's  book,  and 
owing  to  various  circumstances,  creating  irregularities  in  the 
disposal  of  the  causes,  the  cause  may  not  only  find  iHts  way  intb 
the  paper,  but  get  high  in  it  very  unexpectedly.  These  books 
lie  fbr  mspection  on  the  shelf,  outside  the  desks  of  the  Registrar's 
clerks,  in  all  office  hours.  The  chief  object  of  thus  attending  to 
the  progress  of  the  cause  towards  coming  on  for  hearing  is,  to 
secure  sufficient  time  not  only  for  preparing  the  briefs  for  cottiMd, 
but  for  consuHatum  with  them  a  day  or  two,  more  or  less,  accord- 
ing to  circumstances,  before  the  hearing,  having  previously  delh* 
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Verod  their  brief*  to  theoi,  which,  however,  had  better  be  done 
no  earlier  than  to  aflbrd  them  due  time  (but  care  should  be  .taken 
that  it  should  be  mfficient  time)  for  reading  them  before  the 
hearing,  or  for  the  consultation  (if  any)  ;  in  order  to  avoid  as 
much  as  may  be»  the  necessity  of  paying  refrether  fees  lifom 
term  to  term,  in  case  one  term  should  elapse  before  the  cause  be 
actually  called  on,  and  it  should  continue  to  be  unhecoxl  until 
the  ensuing  term.  This  will  depend  on  the  state  of  the  terras, 
(be  length  of  the  intervening  vacations,  and  the  quicker  or  tknm 
despatch  of  the  causes.  In  strict  taxation  of  cotu,  refresher  fees 
will  be  narrowly  investigated.  It  does  sometimes  happen,  that 
several  refreshers  are  unavoidably  incurred. 

But  before  this,  the  briefs  must  of  course  have  been  prepared ; 
in  order  to  which,  as  soon  as  possible  after  publication  has 
passed,  office  copies  of  the  depantimi  in  the  cause  will  have  been 
obtained  from  the  Examiner,  or  the  Clerk  in  Court,  or  boAh, 
according  as  the  examinations  may  have  been  in  town  or  by 
commission.    .These,  abbreviated,  with  the  bill,   answers,  or 
other  pleadings,  also  abbreviated,  constitute  what,  in  strict  taxa- 
tion, is  allowed  to  be  the  proper  brief,  unless  perhaps  with  die 
addition  of  a  sheet  or  ttoo,  or  so,  of  observations.       This  is 
grounded  on  the  idea  that  the  pleadings  contein  all  the  facts  of 
the  case  upon  which  it  is  the  counters  business  to  deduce  all 
necessary  observations  and  aiguments ;  and  perhaps  some  counsel 
fire  themselves  also  very  much  of  that  way  of  thinking  ;  and  it 
may  be  the  correct  view  of  the  matter.    Yet  many  practitioners 
deem  it  expedient,  for  their  client's  interests,  to  be  very  full  in 
th^  observations,  legal  argumentation,  and  authorities,  as  wdl 
as  in  an  exposition  of  the  accurate  circumstances  of  the  case, 
somewhat  more  precisely  than  may  appear  from  the  pleadings. 
On  the  whole,  however,  whether  counsel  attend  to  it  or  not,  it  is 
thought  by  many  to  be  the  solicitor's  duty  not  to  be  sparing  in 
oommunicatinff,  by  way  of  observations,  every  thing  they  think 
counsel  and  Ute  Court  ought  to  be  aware  of  at  the  hearing.    As 
to  proper/ers  to  counsel,  that  must  be  much  governed  by  circum- 
stances, combining  quantity  of  matter  (t.  r.  number  of  sheets) 
with  its  importance,  or  rather  difficulty,  &c.    A  chancery  sheet 
in  taxation  consists  of  from  eight  to  ten  folios  of  ninety  words 
each ;  that  is  the  general  rule.    The  costs  at  the  end  of  the 
volume  will  iu  general  afibrd  a  sufficient  guide  in  this  matter. 
•    It  is  conceived  to  be  but  in  few  cases  that  a  consultation  of  the 
counsel  previously  to  the  hearing  is  not  desirable,  though  it  some- 
times happens  that  it  cannot  be  obtained  quite  so  deliberately  as 
might  be  wished,  but  is  driven  to  the  latest  moment,  and  that 
possibly  in  the  Court  itself.    The  mode,  however,  is  to  obtain 
from  the  clerk  of  the  senior  or  leading  counsel,  an  appointment 
of  a  day  and  hour,  which  will  be  attended  to  by  the  junior 
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counsel  on  being  commnnicated  to  him.    The  appointment  is    CHAPTER 
always  at  the  chambers  of  the  fonner.    The  consultation  fee  is      lxviii. 

two  guineas  to  him,  with  a  fee  of  7s.  6d.  to  his  clerk  ;  and  some- 

times  one  and  sometimes  two  guineas  to  the  junior  counsel.  The 
solicitor,  on  attending  the  consultation,  will  provide  himself  with 
all  his  papers. 

The  day  of  hearing  being  supposed  to  be  at  hand,  (for,  not  Paper, 
unfiequently,  when  the  cause  is  in  the  paper  of  the  day,  and 
apparently  soon  coming  on,  it  may  yet  escape  hearing,  and  from 
some  cause  or  other,  keep  its  place,  and  stand  over  to  the  next 
if  not  some  succeeding  day  ot  hearing,)  it  will  be  advisable  to 
collect  and  arrange  all  necessary  papers  in  the  cause,  so  as  tO 
have  them  ready  to  be  easily  referred  to  on  the  hearing.  And 
as  to  office  copies  of  all  pleadings,  it  should  be  seen  that  they 
are  duly  signed  by  the  Clerk  in  Court,  or  other  proper  authority; 
and  all  orders  passed  and  entered.  Omissions  in  these  particu- 
lars may  occasion  the  unperfected  documents  not  to  be  received 
by  the  Court,  nor  read,  unless  by  consent  of  the  other  side ;  and 
the  cause  may  therefore  in  such  case  be  ordered  to  stand  over 
upon  payment,  by  the  solicitor  himself  to  the  other  side,  of  the 
costs  of  the  day,  viz.  10/.  in  all  cases.  Some  further  observa- 
tions on  this  head  occur  under  Hearing,  Ch.  XLVI. 

It  sometimes  turns  out  to  be  necessary  that  a  cause  should  be  Advancing 
advanced  in  the  paper  of  causes,  to  get  it  the  sooner  heard  ;  but  canse. 
to  advance  a  cause  is  entirely  in  the  breast  of  the  Court,  and,  as 
may  be. supposed,  is  not  lightly  permitted.  The  occasion  must 
be  one  of  some  urgency,  such  as,  perhaps,  the  expected  death  of 
a  party,  or  the  very  near  expiration  of  a  term  of  years,  or  some- 
what of  similar  importance.  The  mode  of  application  for  this 
indulgence  is,  counsel's  (whether  the  leading  or  junior  may 
depend  upon  circumstances^  suggestion  to  the  Court  by  motion 
in  Court,  or  else  the  same  ground  of  suggestion  in  the  way  of 
petition  ;  in  either  case  it  is  a  matter,  and  order,  of  coarse,  1 
Meriv.  382.  But  a  cause  set  down  to  be  heard  pro  confesso 
will  be  advanced  on  motion.  1  Mad.  Rep.  175.  Also  when  Canae  stand- 
all  parties  are  before  the  Court  for  hearing,  it  sometimes  hap-  ing  over. 
pens  that  counsel,  on  some  adequate  ground,  requests  the  Court 
that  the  cause  may  stand  over  to  another  day,  more  or  less  remote ; 
which  the  Court,  if  it  be  not  opposed  by  the  other  side,  gene- 
rally grants  without  costs  ;  otherwise,  though  the  application 
may  be  granted,  it  would  be  on  payment  of  the  usual  costs  of 
the  day,  unless  the  request  were  a  personal  one  of  the  counsel, 
or  the  cause  were  taken  out  of  its  turn,  or  it  were  the  privileged 
cause,  viz.  the  last  in  the  paper  of  the  day.  The  occasions  for 
which  causes  are  allowed  to  stand  over  for  want  of  documents, 
flee.  &c.  are  numerous  ;  the  necessity  will  present  itself,  and  will 
of  course  always  be  a  subject  of  communication  with  counsel', 
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and  of  his  attention  iwd  regulation  with  the  Coait  and  tiie 
counsel  on  the  other  side. 

When,  however,  the  cause  oosoes  on  to  he  actually  heard,  the 
course  will  be  pursued  which  is  stated  under  the  head  of  Hear- 
ing, Chap.  XL  VI.  which  see.  If  the  Court  take  time  to  con- 
siuer  of  tne  decree,  the  cause  is,  in  the  interval,  said  to  stand  fm 
judgment,  and  is  so  noted  by  the  Registrar  in  his  cause  book. 
And  it  sometimes  happens  that  the  presssing  nature  of  the  case 
may  induce  the  solicitor,  through  one  of  his  counsel,  to  request 
the  judgment  of  the  Court  earlier  than  it  might  otherwise  be 
given.  This,  when  complied  with,  is  communicated  by  the  Re^ 
gistrar  to  the  solicitors  concerned ;  but  information  of  the  day  is 
generally  looked  for,  by  the  other  side,  from  the  plaintiff's  sob- 
citor.  If  the  briefs  have  been  received  back  from  counsel  since 
the  hearing,  they  should  be  delivered  again  in  time  for  the  emM 
gaming  on  far  judgment,  with  notice  of  the  day.  On  atteodug 
the  Court  ior  judgment,  it  is  right  to  be  furnished  with  all  neces* 
saiy  papers  as  on  the  hearing ;  and  the  same  attention  will  be 

g'ven,  as  to  the  minutei  of  the  Judgment,  as  if  the  decree  bad 
ten  pronounced  on  the  first  hearing  of  the  cause. 

In  this  place  it  may  be  as  well  to  notice  one  proceeding  which 
is  adopted  in  case  of  there  having  been  two  suits  instituted  bj 
the  parties  mutually  against  each  other,  for  objects  sufficieotly 
similar  to  render  the  proceedings  onder  one  suit  in  the  Master's 
Office  available  to  both,  so  as  to  save  the  expenses  of  double  pro- 
ceedings. This  is,  the  consolidat'um  of  those  two  suits,  which  is 
usually  effected  by  an  order  made  by  the  Court  (at  the  heaiiog  of 
that  snit  which,  being  the  ibrwardest,  is  first  heard)  on  the  appii- 
cation  of  the  counsel.  The  direction  in  such  case  is,  that  one  <rf 
the  suits  only  shall  be  proceeded  in,  aztd  the  parties  in  the  other 
carry  in  their  claims  before  the  Master  under  that  suit.  So  also 
in  tne  Master's  Office,  the  claims  of  numerous  iodividaals,  as 
legatees  for  instance,  being  of  one  class,  and  claiming  under  ooe 
right,  should  be  embodied  into  one  claim,  or  at  most  two  or  tiuee, 
or  as  few  as  conveniently  may  be,  and  not  a  separate  claim  car- 
ried in  for  every  individual  claimant  at  great  extra  expense ;  aod 
this  the  Master  himself  will  direct,  in  cases  requiring  it,  either 
with  or  without  application. 

The  minutet  of  the  judgment,  whenever  pronounced,  are  most 
important  to  be  carefully  attended  to,  to  ensure  the  coxiect  de- 
claration of  the  opinion  or  directions  of  the  Court,  and  to  afoui 
the  expense  and  delay  of  rehearing,  appeal,  Sec.  should  any  m** 
terial  error  or  omission  occur.  And  to  facilitate  this,  it  is  very 
usual,  previously  to  the  hearing,  where  the  nature  of  the  cause 
either  sanctions  or  requires  it,  to  prepare  such  a  statement  ot 
proposed  directions  or  declarations  in  the  shape  oi  minute$  tf^f 
decree  (for  a  mode  of  which  see  vol.  ii.)  as  counsel  maj  suboit 
to  the  Court.    It  may  even  be  often  advisable  to  prepate  uu* 
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document  ttnder  the  direction  of,  or  get  it  settled  by,  counsel,   CHAPTER 
(though  the  expense  will  not  be  allowed  in  strict  costs,)  and  then     xxvilf. 
in  Court,  with  the  counsel's  sanction,  it  may  be  handed  to  the  ■ 

Kegistrar,  who  is  not  usually  averse  to  receive  them,  at  least  in 
aid  of  his  own  minutes,  in  drawing  up  the  decree  afterwards. 

The  cause  being  now  heard,  (and  to  take  down  the  Court's 
judgment  at  length,  the  solicitor  sometimes  thinks  it  right  to  em- 
ploy a  short-hand  writer,)  and  the  briefs  being  afterwards  taken 
away  from  counsel,  the  decree  is  to  be  carried  into  efiect  by  the 
appropriate  subsequent  proceedings.  Those  are,  first,  the  draW' 
ing  up  the  decree,  for  wnich  see  Decrees,  Ch.  XL  VIII.  ;  in  ad- 
dition to  which  one  important  matter  to  be  attended  to  may  be 
here  noticed,  viz.  the  care  to  be  taken  that  no  documentary  evi- 
dence used  and  read  at  the  hearing  be  by  any  means  omitted  to 
be  entered  or  mentioned  in  the  decree,  as  ratd  at  the  hearins  : 
this,  therefore,  requires  the  solicitor's  particular  regard,  as  the 
omission  may  prevent  the  Court's  making  a  subsequent  order 
that  the  evidence  omitted  should  afterwards  be  so  entered. 

Supposing  the  decree  to  be  not  merely  declaratory  of  rights,  as 
in  a  suit  solely  for  that  purpose,  without  any  subsequent  proceed- 
ings being  necessary  to  eflfectuate  it ;  but,  on  the  contrary,  as  in 
most  cases,  requiring  various  further  measures  to  be  taken  ;  and 
that,  most  probably,  in  the  Master's  Office  to  whom  it  has  been  re- 
ferred for  numerous  purposes  ;  you  will  then,  in  the  first  place, 
make  your  copy  of  the  ordering  part  of  the  decree  for  the  Master, 
(including  the  title  of  the  cause,)  as  explained  under  Proceedings 
in  the  Master's  Office,  which  see,  Ch.  LIV.    And  as  it  is  imprac- 
ticable to  detail  all  the  inquiries  and  directions  of  every  decree 
in  every  different  suit,  of  which,  as  may  be  supposed,  the  variety 
is  endless,  it  is,  therefore,  intended  now  to  select,  as  most  com- 
prehensive and  useful,  the  usual  directions  and  inquiries  arising 
out  of  a  suit  for  the  administration  of  a  testator's  assets,  and  the 
distribution  or  management  of  property  under  vrills.   The  expla- 
nations incident  to  these  proceedings  will  afford  such  a  view  of, 
and  acquaintance  with,  the  business  to  be  carried  through  a  Mas- 
ter's Office,  as  to  apply,  with  only  necessary  and  obvious  varia- 
tions, to  all  causes  wherein  the  Master's  interference  is  required. 
On  leaving,  therefore,  in  the  Master's  Office  the  ordering  part  of 
the  decree,  not  forgetting  the  time  within  which,  by  the  New  Or- 
der, it  is  to  be  done,  (see  Ch.  LIV.  above  referred  to,)  the  solici- 
tor will  then  of  course  place  himself  under  the  Master's  direction 
so  far  as  required  by  the  New  Orders  stated  in  Ch.  LIV.  espe- 
cially Orders  LI.  and  LII.  in  p.  255*   How  far  the  former  modes 
of  proceeding  may  be  affected  by  that  order  it  is  not  for  the  pre- 
sent i^ter  to  say»    But  subject  to  it,  it  may  be  laid  down  that 
the  first  step  in  the  Master's  Office  is  to  bespeak  of  the  Master's 
ci&k  the  vsubI  advertisement  for  creditors.    This  he  will  prepare 
and  deliver  to  ^oU,  signed  by  the  Master.    The  advertisement  is 
t^  he  insertedi  in.  the  fiist  instance,  and  izidist)eaBably,  in  the 
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London  Gaiette,  and  is  also  required  to  be  inserted  in  one  or  more 
of  the  public  newspapers  in  town  and  country ;  and  as  to  the 
.  latter,  more  especially  in  the  neighbourhood  of  the  testator's  re- 
sidence. This  first  advertisement  for  creditors  is  to  be  suc- 
ceeded by  the  feremptory  advertisement  in  a  month  or  six  weeks, 
or  more,  if  circumstances  induce  such  extension. 

The  advertisement  being  published,  or  put  in  trotn  for  publi- 
cation, the  solicitor  will  then  (but  subject  to  the  operation  of  the 
New  Orders,  LI.  and  LII.  just  adverted  to)  proceed  to  such 
other  direction  of  the  decree,  as  an  attentive  perusal  of  it,  and 
consideration^  of  its  whole  scope,  and  the  general  objects  and 
purposes  of  the  suit,  may  appear  to  render  most  necessary,  or 
most  convenient  and  practicable,  in  point  of  order,  for  carrying 
on  the  suit.     With  that  view  it  will  be  found  serviceable,  and  is 
usual  to  make  in  the  margin  of  the  decree,  or  even  on  a  separate 
paper,  or  both,,  an  accurate  and  short  abstract  of  the  several 
beads,  and  directions,  for  more  convenient  reference.    In  the 
kind  of  suit  wherein  the  decree  is  now  supposed  to  be  under  con- 
sideration, viz.  for  the  administration  of  assets  under  a  will,  (and 
it  is  to  be  remembered  that  the  decree  is  always  to  be  complied 
with,  and  its  directions  carried  into  effect,)  the  next  matter  may 
probably  be,  (see  New  Orders  LXI.  LXII.,  in  p.  260,)  to  take 
out  the  necessary  warrants  for  the  defendants  to  bring  in  their 
accounts.    When  brought  in,  you  will  take  copies  of  them  and  of 
the  affidavit  verifying  them.    If  on  due  examination  the  accounts 
should  not  be  considered  sufficient,  interrogatories  must  then  be 
exhibited,  on  which  the  defendants  are  to  be  examined  as  to  their 
receipts  and  pa3^ents.    These  interrogatories  are  therefore  to 
be  left  in  the  Master's  Office,  and  proceeded  upon  in  tho  usual 
manner.     The  receipts  and  payments  are  meant  to   be  such 
as  have  occurred   subsequently  to  the  defendants   putting  in 
their  answer,  and  is  intended  to  be  a  continuation  of  the  ac- 
counts kept  by  them  of  their  testator's  affairs.     Should  the 
decree  direct  mquiries  into  any  other  facts  or  circumstances 
within  the  executor's  knowledge,  the  interrogatories  may  extend 
Jto  them  also.     In  such  case,  however,  the  interrogatories  in 
respect  of  any  special  matter  must  necessarily  be  constructed 
to  meet  the  peculiarities  of  the  case,  and  would  undoubtedly 
require  the  sanction  of  counsel.    The  form  of  interrogatories, 
therefore,  given  in  vol.  ii.  is  confined  to  those  usually  filed 
against  executors  under  a  decree  for  passing  an  executorship  ac* 
count.    These  may  be  considered  standing  interrogcUoties,  and 
are  setUed  by  the  Master,  bnt  prepared  by  the  solicitor ;  and  vi 
some  of  the  ]\^ieister's  Offices  there  is  a  form  of  such  interrogato* 
ries,  which  the  Master  expects  to  be  adopted  by  the  s(4icitor.    It 
,may,  therefore,  not  be  amiss  to  make  that  inquiry  in  oiay  office 
A  fee  to  counsel  would  not  be  allowed  for  settling  them,  his  sig- 
nature not  being  required.    Any  defendants  in  the  causoi  besides 
Ifae  «aEecutors,  may  b^  examined  pn  ii^t^rrogatoriet  bdbn  thf 
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Master  to  prove  matters  within  their  knowled^,  as  may  wit- 
nesses, also,  on  matten  arising  out  of  the  cause.  Interrogatories 
for  wfttiessa  are  not  settled  by  the  Master,  but  by  counsel.  As 
to  those  for  parties  in  the  cause,  though  any  fee  given  to  counsel 
would  not  be  allowed  as  costs  in  the  cause,  yet,  if  on  very  special 
grounds  counsel  had  been  advited  with,  that  perhaps  may  be 
allowed.     See  Ch.  LIV.  p.  260. 

The  interrogatories,  when  drawn  and  fairly  copied  on  draft- 
paper,  are  left  in  the  Master's  Office,  to  whom  cy  the  decree 
the  cause  is  referred,  and  a  warrant  thereupon  taken  out,  and 
underwritten  thus :  "  The  plaintiffs  have  left  a  draft  of  interro- 
gatories for  the  examination  of  the  defendants  the  executors," — • 
see  Ch.  LIV.  p.  254,  for  the  mode  of  serving  this  and  other 
warrants.  On  the  return  of  that  warrant,  the  next  may  be  taken 
out  "to  settle  the  draft  of  the  interrogatories  left  for  the  examina- 
tion of  the  defendants  the  executors,''  and  so  underwritten  and 
served  as  the  former.  This,  as  well  as  all  warrants  after  the 
first,  is  called  a  warrant  to  proceed,  and  on  the  return  of  it,  when 
you  attend  the  Master,  he  will  proceed  to  settle  the  interrogato- 
ries, if  the  other  parties  attend  also.  If  they  do,  and  there  ^  no 
particular  difficulty  or  oinection  raised,  this  is  transacted  very 
much,  of  course,  before  the  Master's  clerk,  especially  if  the  suit 
be  amicable.  If  necessary  parties  do  not  then  attend,  you  will 
have  to  take  out  the  peremptcnry  warrant,  to  be  underwritten, 
"  Peremptorily  to  settle  the  draft  of  interrogatories  left,"  &c.  as 
above.  On  the  return  of  this  warrant,  and  default  of  other  par- 
ties, and  on  the  proof  by  oath  of  service  of  all  the  warrants,  ^see 
prbceedWigs  in  Master's  Ofiice  above  referred  to,)  the  Master  or 
bis  clerk  will  settle  the  interrogatories  with  you  exparte,*  [Refer 
to  State  of  Factt,  vol.  ii.  as  a  specimen  of  that  document,  if  in 
this  stage  of  the  cause  there  arise  anyipectai  matter  for  the  notice 
of  the  Master,  preparatory  to  the  Court's  direction  thereon,  and 
which,  in  such  case,  can  only  be  ejected  by  a  state  of  facts, 
which,  when  prepared,  is  to  be  left  in  the  office,  and  warrants 
taken  out,  as  in  other  cases,  and  the  statements  verified,  and 
then  will  serve  as  materiads  for  the  Master,  either  to  include  in 
bis  general,  or  make  a  separate  report  of.]  When  you  have  thus 
settled  the  interrogatories,  the  Master's  clerk  gets  them  engross- 
ed, and  obtains  the  Master's  allocatur  or  allowance  of  them  signed 
by  the  Master,  with  a  certificate  of  such  allowance,  which  you 
file  at  the  Report  Office,  by  leaving  them  for  that  purpose,  and 
bespeaking  an  office  copy.  For  other  points  respecting  interro- 
gatories, see  Ch.  XLI.  and  as  to  Separate  Report,  Ch.  LV.  and 
p.^  395,  pott. 

The  acceleration  or  delay  of  suits  in  Chancery  depends,  as 
must  be  imagined,  upon  innumerable  incidents  ;  many  inevit- 


*  The  taking  oat  of  warrants,  however,  is  now  regulated  by  the 
Orders,"  of  which  see  amply  in  Oh.  LIV.  as  referred  to  above. 
VOL.  X.  S 
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able ;  introducing  changes,  which  create  new  interests,  new 
parties  to  be  sought  out,  sickness,  death,  absence,  &c.  &c. 
8ome  delays,  certainly,  are  attributable  to  tardiness  or  inatteD- 
tion,  scarcely  to  he  justified,  and  some  to  almost  unavoidable 
courtesies.    Circumstanees  and  consideat^ns  must  guide  the 
solicitor  in  the  latter  cases,  and  enable  him  to  draw  as  just  a 
boundaiy  line  as  may  be.    Generally  .speaking,  however,  the 
rules  of  piactiot,  and  the  provisions  of  the  Court,  will  aecood 
his  attention  to  his  client's  interests  in  this  respect: 'and the 
"  New  Orders,"  also  to  the  extent  they  go,  decrMM  the  foimer 
causes  of  delay.  Thus,  in  thepreaentcase>  should  the  eiecattm, 
from  whatever  cause,  be  slower  than  could  properly  be  allowed, 
in  preparing  and  putting  in  their  ajoswer  and  exanunationto  the 
interrogatories,  the  way  of  pursuing  the  campeUing  proeai,  viz. 
defendants'  committal  to  Sei^mnt-at'Arm$,  is  to  take  out  a  witf* 
runt,  rei|uixing  them  to  put  in  their  examination.   This  you  wiU 
underwrite,  *'  at  which  time  the  defendants  the  executors  are  to 
bring  in  tiieir  examination."    Should  they  not  comply  with 
this  (now  peremptory)  warrant,  the  Master,  on  the  usual  oath  of 
terviee  of  the  warrant,  (see  p.  254,  &c.)  will,  on  your  appli- 
cation, grant  his  c&rtificttte  tnat  the  exanunatum  it  not  fut  »• 
To  obtain  the  effect  of  this  certificate,  you  will  first  file  it  in 
the  Report  Office,  and  bespeak,  as  on  all  occasions  of  iilipg 
documents  there,  an  offks  ccpy ;  you  will  then  by  a  wt^ 
paper  (see  Matioru,  Ck.  XXXV.)  instruct  your  junior  coQO- 
sel  to  move   in  Court,    **  that   the  defendiants  may  put  ia 
their  examination  within  four  days,  or.  that  the  Sei}eant*tt- 
Arms  may  be  ordered  to  take  the  df^ndants  into  custody."— 
(See  Serjeants-Arms,  Ch.  XX.)   For  drawing  up  the  onier, 
see  Orden,  Ch.  XXXVII. ;  but,  to  make  the  order  serviceable 
on  the  defendants'  Clerk  in  Court,  and  not  on  themselves  per- 
sonally, it  must  be  added  to  the  motion,  "  and  that  service  of 
the  order  on  the  defendants'  Cleric  in  Court  may  be  deemed 
good  service."    This  must  be  served  on  the  Clerk  in  Coart. 
For  drawing  up  and'serving  this  order  also,  see  OrtUn.    Shonld 
defendants  still  protract  the  putting  in  their  examination,  yon 
will,  for  the  purpose  of  josakingyour  order  for  S«rjdant'at^<^nn8 
abtoUUei  again  Apply  to  the  Master  for  his^eertifftettte,  which  yoo  ' 
file  and  tale  an  ofhce  copy  of,  as  on  .the  first  occasion.    This  _ 
should  be  done  without  dEelay  immediately,  after  the  defasit; 
and  on- the  day  of  obtaining  the  office  copy  of  the  certificate  (or  | 
at- any  Tate  you -must  anange,  so  -that  .the  certificate  be  dattd  on 
the  day  you  move,)  you  instruct  counsel,  as  before,  te  dovcm^ 
certificate  and  on  your  affidavit  cf  the  service  of  the  fiist  oi^i 
and  Which  affidavit-  must  have  -been  previously  made  and  ilW. 
<see  the  Forms,  vol.  ii.)  ''  that  the  defendants  ma,yatiad  eoo- 
mitted  to  the  custody  of  the  Serjeant-at-Arms."    This  order 
being  of  course,  the  Seijeant-at- Arms,  if  in  Court)  will  perhaps 
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dnw  up,  and  ap$>ly  to  you  fbr  directiotiB;  otherwise  you  will   chapter 
dmw  it  up  and  enter  as  usaal,  ami  deliter  to  the  Seijeant^at-      lxvitt. 

Arms,  with  proper  instructions  to  enable  him  to  find  and  appre*  

bend  the  defendants  $  upon  which  h6  will  obtain  the  requisite 
wamnt  from  the  Lord  Chancellor's  Secretaty,  and  take  the  de- 
fendkiits,  who  are  to  remain  in  his  custody  without  bail,  until 
brought  by  the  Serjeant  to  the  bar  of  the  Court  to  answer  their 
contempt,  from  whence  they  will  be  committed  to  the  Fleet 
prison  until  they  have  put  in  their  examination  and  cleared 
their  contempt,  by  payment  of  the  costs,  Tto  be  tasted,)  which 
are  v«ry  heavy.  The  Serjeant  makes  out  a  oill  of  costs  for  each 
defendtint,  if  more  than  one,  Separately.  But  instead  of  this 
unpleSLsant  proceeding,  it  may  be,  and  perhaps  generally  is,  that  Time  obtain- 
the  defendants  render  it  unnecessary,  by  paying  at  least  safficient  ***  ^*'**"*  ^**' 
attetttion  to  the  requirements  made  of  them,  and  that  their  soli- 
citor will,  therefore,  intending  to  put  in  the  examination  as 
quickly  as  possible,  apply  to  the  Master  intermediately,  on  one  of 
the  warrants  taken  out,  for  time  to  put  in  their  exammation,  and 
which  the  Master  generally  grants  ;  but  if  fbr  any  reason  he  do 
not,  or  if  the  time  he  allows  be  not  sufficient,  or  be  suffered  to 
elapse,  the  defendants  must  then  make  application  by  motion  to 
the  Court)  or  by  petition  at  the  Rolls,  both  nf  coarse,  fbr  a 
month's  time.  Such  oider  must  be  tierved  on  opposite  Clerk  in  From  the 
Court.  If  they  do  that,  and  put  in  their  examination  in  confor-  Court. 
mity  to  it,  it  is  well ;  otherwise,  the  same  before-mentioned  pro- 
cess by  Serjeant-at-Arms  must  be  pursued  as  in  the  first  instance. 

Poesibly,  on  account  of  the  defendants,  one  or  both  of  them, 
living  in  the  country,  above  twenty  miles  from  London,  a  com'  Commiesinn. 
minion  tot  taking  ttieir  examination  may  be  necessary,  or,  at 
ietot,  desired  by  them  ;  in  which  case,  you  will  be  served  with, 
that  is,  receive  from  your  Clerk  in  Court,  the  order  served  upon 
him,  fbr  that  purpose,  and  will  be  called  upon  fbr  Commis- 
sioners' names  to  see  the  examination  taken.  As  to  the  mode  of 
proceeding,  and  whether  you  will  think  it  advisable  to  join  in 
the  commission  to  see  the  examination  taken  by  your  own  Com- 
missioner, or  not,  see  Ch.  XXXIX.  p.  168,  and  ante,  p.  377.  To 
that  may  here  be  added,  that  defendants*  solicitor  should  not, 
strictly,  be  permitted  to  take  from  the  Master's  Office  the  original 
interrogatories*  filed  by  you,  for  the  purpose  of  annexing  them  to 
his  commission,  which  is  sometimes  done ;  but  it  is  more  proper 
that  he  should  have  a  duplicate  of  the  interrogatories  for  that 
occasion.  As  this  order  does  not  limit  a  time,  but  is  general 
(see  the  Order,  vol.  ii.)  as  to  the  return  of  the  commission,  and 
bringing  in  the  examination,  of  the  time  for  doing  which  the 
Master  judges,  you  will,  therefore,  have  to  take  out  a  warrant 
for  the  aefendants  to  bring  in  theif  examination  ;  for  their  doing 
which  the  Master  will  thereupon  appoint  a  time,  and  if  the  exa- 
*  As  to  preparing  Interrogatories,  see  also  page  434»  poit* 
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mination  be  not  brought  in  by  the  day  fixed,  you  must  proceed 
to  enforce  it,  in  the  way  before  laid  down^  by  applying  for  Ser- 
jeant-at-Arms. 

Examinations  are  not  required  to  be  signed  by  counsel,  and 
therefore  the  fee  for  it  not  generally  allowed ;  though  (especially 
in  cases  of  apparent  difficulty)  they  frequently  are  so,  and  then, 
of  course,  have  been  previously  perused  and  settled,  or  drawn  by 
such  counsel. 

On  the  coming  in  of  the  examination  or  examinations  (for  ex- 
ecutors, if  they  please,  may  put  in  separate  and  not  joint  exami- 
nations, from  various  motives  or  occasions,  for  instance,  if  they 
live  wide  asunder,  or  have  acted  separately  in  general,)  yon 
obtain  from  the  Master's  Office,  (where  you  will  have  made 
inquiry  for  it,)  if  it  was  a  town  examination,  sworn  before  the 
Master  ;  or  from  your  Clerk,  in  Court,  if  it  was  taken  by  com- 
mission ;  an  office  copy  of  the  examination.  The  solicitors  of 
any  interested  parties  may  also  take  such  copies.  .  From  this 
examination  the  insufficient  accounts  brought  in  are  to  be  cor- 
rected, and  all  the  facts  ascertained  for  which  the  interrogatories 
were  exhibited. 

In  the  foregoing  detail  of  proceedings,  it  has  been  assumed 
that  the  interrogatories,  as  settled  by  the  Master,  were  not 
excepted  to,  as  they  may  be,  and  the  Court's  opinion  taken  on 
such  exception,  see  Ch.  XLI.  But,  whether  with  or  with- 
out that  interruption,  when  the  examination  is,  in  fact,  brought 
in,  and  you  have  obtained  your  office  copy,  it  should  be  exa- 
mined with  the  same  care  as  an  answer,  to  see  that  you  have 
obtained  all  the  information  you  want,  or  have  right  to  expect 
under  your  interrogatories.  It  is  very  possible  the  examina- 
tion (like  an  answer)  may  be  insufficient,  and  therefore  unsa- 
tisfactory. If  so,  it  will  be  necessary  to  refer  them  to  the 
Master  to  look  into  them,  and  certify  whether  they  are  sufficient 
or  not.  To  accomplish  that  necessary  object,  you  will  apply 
by  motion  in  Court,  or  petition  at  the  Rolls  ;  and  either  mode 
is  tf  course,  for  an  order  for  that  purpose,  (see  the  Petition  and 
the  Order,  vol.  ii.)  If  you  proceed  by  motion,  the  petition  or 
order  will  show  how  to  indorse  your  motion  paper, -for  which, 
see  Motioas,  Ch.  XXXV.  This  order  must  be  used  like  all  other 
orders,  as  to  drawing  up,  entering,  serving  on  defendants'  Clerk 
in  Court,  and  leaving  with  the  Master,  as  his  authority  for  pro- 
ceeding in  the  reference;  upon  which  you  will  take  out  and 
execute  warrants  in  the  way  before  described,  as  to  attending 
and  enforcing  them,  and  proceeding  before  the  Master  ex  parte, 
in  case  of  non-attendance  by  the  other  side.  Should  the  defend- 
ants' solicitor  attend,  you  will  then  point  out  to  the  Master 
(similarly  to  the  case  of  an  answer)  the  parts  of  the  .exami- 
nation which  you  conceive  not  to  answer  the  interrogatories, 
which  the  defendants'  solicitor  will,  of  course,  oppose,  by  con- 
trary allegations  and  explanation,  in  the  best  way  he  cao^^  and 
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the  Master  will  decide.    Should  the  Master's  decision  be  in    CHAPTER 
favour  of  the  sufficiency  of  the  examination,  he  will  report,  or      Lxviii. 

give  his  certificate  rather,  accordingly.     If  plaintiff's  solicitor 

mean  to  acquiesce  in  that  decision,  he  will  then  proceed  with  ^l^^  *"*' 
the  cause    as  hereafter  explained,  on  the  examination  being 
eventually-  received,  and  then  need  not  trouble  himself  with 
taking  up  the  certificate  from  the  Master,  and  filing  it  in  the 
Report  OfiSce,  which  the  defendants'  solicitor  will  probably  do. 
But  if  you  ^ge  not  satisfied  with,  but  mean,  by  exception,  Ch.  Excepting  to 
LVI.  to  take  the  Court's  opinion  upon  the  Master's  report,  you  report, 
may  then,    to  lose  no   time  yourself,   take  the   report  and 
file  it,  and  get  an  office  copy  for  the  purpose  of  proceeding 
upon  it.     This  proceeding  is,  to  apply  by  motion  in  Court,  or 
petition  at  the  Rolls,  as  of  course,  **  that  the  examination  of, 
ac.  may  be  referred  back  to  the  Master  to  look  into  it,  and 
see  whether  it  be  sufficient  or  not."    This  may  be  in  general 
tenns,  wi&out  stating  any  particular  points  of  objection :  bu,t 
that  mode  is  not  approved  by  the  Court,  and  therefore  costs 
have  been  given  beyond  the  51.  depoat,  in  a  case  where  such  Report  insnf- 
general  exception  was  overruled.  2  Madd.  Cha.  500.    If,  how-  ficient. 
ever,  instead  of  originally  reporting  or  certifying  the  examina- 
tion to  be  sufficient,  the  Master  should  be  of  the  opposite 
opinion,  he  will  then  certify  (and  his  certificate  you  will,  of 
course,  obtain,  and  file)  the  particular  interrogatories  or  parts 
of  interrogatories  he  conceives  to  be  not  answered.    This  certi- 
ficate is  not  open  to  objections,  requiring  no  confirmation  by  the 
Court ;  but  must  be  excepted  to  by  defendants,  if  at  all,  im-  Farther  ex- 
mediately.     Having  obtained  your  office  copy  from  the  Report  wninatloii. 
Office,  to  ground  your  compulsory  proceedings  for  enforcing  de- 
fendants'/urt^  examination,  you  may  first,  as  matter  of  usual 
courtesy,  take  out  a  warrant  at  a  reasonable  return,  for  de- 
fendants to  bring  in  their  further  examination ;  but  you  would 
be  strictly  regular  in  omitting  that.  If,  indeed,  the  examination 
should  be  brought  in,  in  consequence  of  it,  the  expense  of 
jilterior  process  would  be  avoided ;  but  if  not,  you  then  proceed 
in  obtaining  and  acting  upon  an  order  for  a  Serf  eant-at- Arms,  if  ui4«  ' 
examination  is  not  put  m  in  four  days,  as  above  stated,  p.  386 ; 
^A  if,  on  search  at  the  Master's  Oflfice,  you  ascertain  the  further 
examination  not  to  be  put  in,  and  are  not  served  with  an  order 
for  time ;  if,  also,  on  inquiry  at  the  Register  Office,  you  do  not 
W  any  exceptions  to  the  certificate  to  have  been  filed  and  set 
^'wB  for  argument ;  you  then  obtain,  as  before,  the  Master's 
^^fieate  of  default,  which  you  also  file,  and  then  move  for  an 
order  as  of  course,  to  make  the  former  order  of  commitment  ab- 
solute ;  recollecting  that  the  Master's  certificate  is  to  be  dated 
on  the  day  the  motion  is  made.  14  Ves.  180.   The  same  course 
is  to  be  taken  under  this  order,  (as  to  the  defendant's  being 
brought  to  the  bar  of  the  court,  and  commitment  to  the  Fleet 
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prison,  and  clearing  their  contempt  by  paying  the  costs  to  the 
^neant-at-Arms,)  as  already  described. 

Should  it  appear  necessaiy,  on  the  examioatioQ  being  re|M)Tted 
insufficient,  to  add  new  interrogatories,  an  order  may  be  obtained 
for  that  purpose  (on  special  application  with  notice,)  and  that 
defendants  may  answer  both  sets  at  the  same  time.  And  see 
Ch.  LIV.p.26l. 

When  a  month  or  six  wedu  have  passed  after  the  insertion  of 
ihefint  advertisement  for  creditors,  the  xamd  adverti$ementfeT 
cnditors  may  then  be  obtained  from  the  Master's  clerk,  and  pro- 
ceeded with  in  the  same  manner  as  the  former.  This,  though 
called  the  perempiory  advertisement,  from  the  use  of  that  tenn  in 
it,  and  its  general  import,  is  nevertheless  not  conclusive  upon 
creditors ;  for^  notwithstanding  the  time  is  limited  by  it  for  their 
bringing  in  and  substantiating  their  claims  before  the  Master,  yet 
though  they  su£fer  it  to  expire,  they  will  be  allowed  to  oimie  in 
and  prove  their  debts  at  any  time  while  there  ia  any  fund  in 
Court,  and  before  the  Master  has  made  his  general  report  Yon 
will  furnish  youiself  with  the  gazettes  and  papers,  to  produce  on 
taxation  of  costs.  The  gazettes  are  required  to  be  lett,  by  some 
Masters,  in  their  office,  for  reference,  if  needful. 

With  respect  to  books,  papers,  and  writings  in  the  custoc^  or 
power  of  any  party  in  the  cause,  the  productioH  of  which  befoie 
the  Master  is  directed  by  the  decree ;  such  production  is  enforced 
by  taking  out  the  necessary  warrant  or  warrants  for  the  purpose. 
See  Chap.  LVIII.  The  first  warrant  underwrite  "  at  which 
time  the  defendants  (or  others,  as  the  case  may  be),  A.  B. 
and  C.  D.  are  to  produce  and  leave  with  me  all  books,"  &c. 
(in  the  words  of  the  decree).  If  the  parties  do  not  comply  with 
the  warrant  or  warrants  6rst  served,  the  same  mode  of  compulsive 
proceeding  is  to  be  adopted  bs  above  described,  in  case  of  exoM- 
mUions,  observing  the  same  regularity  in  noting,  and  afterwards 
swearing  to,  the  service  of  the  warrants  on  the  Clerks  in  Court. 
When  the  documents  are,  first  oi  last,  actually  brought  in  and 
left,  they  are  to  be  accompanied  by  an  affidavit  as  to  tbeii  being 
all  in  defendants'  possession,  &c. ;  see  the  affidavit^  vol.  ii.  And  a 
schedule  should  be  annexed  or  underwritten,  if  numerous ;  nor 
should  qualifying  words,  such  as,  to  defendants'  knowledge,  be 
j^rmitted  :  the  affidavit  shoukl  be  positive.  But  in  case  of  par* 
ties'  refusal  or  neglect  to  produce,  the  same  process  for  enforcing 
the  production  must  be  resorted  to  as  already  mentioned  in  the 
case  of  examinations,  leaving  in  the  office  the  warrants  which 
you  had  served,  and  to  the  due  service  of  which  the  party  serving 
them  had  been  sworn  before  the  Master,  the  Master  will  then,  as 
before,  give  you  his  certificate  of  default,  of  which,  when  filed 
in  the  Report  Office,  you  will  take  an  office  copy.  Upon  this 
certificate  you  instruct  your  counsel  by  motfon  paper  to  apply  to 
the  Court  ror  an  order  on  defendants  to  produce  within  four  days, 
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or  to  stand  committed,  &c. ;  which  order  is  of  course,  and  is  to  be    CHAPTER 
served  on  the  opposite  Clerk  in  Coart.     If  this  be  not  complied'      lxviii. 

with,  you  will  obtain  a  further  certificate  to  that  effect  from  the  

Master,  and  make  a  similar  application  to  the  Court  on  the  day 
the  Master's  last  certificate  is  dated  (and  the^  date  of  which  you 
will  therefore  arrange  with  the  Master's  clerk  to  meet  the  motion- 
day,)  for  a  second  or  a^/tite  order,  that  defendants  (or  whatever 
other  party)  may  be  committed  to  the  Seijeant-at-Arros.  You 
will  have  made  and  filed,  and  have  ready,  the  office  copy  of  an 
affidavit  of  the  service  of  this  order  upon  the  adverse  Clerk  in  Court, 
upon  which,  and  the  Master's  certificate,  so  dated  as  above  ad- 
verted to,  the  order  will  be  made.  This  order  also  is  to  be  in  like 
manner  served  on  the  opposite  Clerk  in  Court  personally ;  and 
being  one  of  absolute  (not  any  longer  conditional)  commitment,  is 
to  be  carried  into  effect,  by  being  delivered  to  the  Serjeant-at- 
Arms,  with  instructions  for  apprehending  the  party,  and  bringing 
him  up  to  the  Court,  and  thence  turning  him  over  to  the  Fleet 
prison,  to  be  there  kept,  until  he  have  cleared  his  contempt,  and 
paid  the  costs,  as  before  stated.  Defendant,  however,  may,  as  in 
the  former  cases,  avoid  this,  if,  by  attending  a  warrant,  he  obtain 
time  from  the  Master,  or,  if  he  will  not  grant  it,  on  petition  at 
the  Rolls.  That  time  should  be  limited  by  the  circumstances, 
and  the  grounds  shown  for  the  application. 

It  may  happen  that  the  production  may  not  be  a  satisfactory 
one  to  the  plaintiff's  solicitor,  though  it  may  be  to  the  Master.    In 
such  case,  the  remedy  would  be  an  order  to  be  obtained,  on  mo- 
tion of  course,  that  the  Master  may  receive  interrogatories  ;  or, 
rather,  that  plaintiff  may  be  at  liberty  to  file  interrogatories  for  the 
examination  of  defendant  or  other  parties.    And  if  the  Master, 
construing  a  decree  that  production  could  not  be  enforced,  should 
refuse  his  certificate  of  default,  recourse  must  be  had  to  a  similar 
application  for  an  order  upon  the  party  to  produce  the  deeds  or 
documents  wanted.    From  the  affidavit  accompanying  the  deeds,   inspection. 
&c.  when  left,  (and  of  which  affidavit  you  will,  of  course,  take  a 
copy  as  soon  as  you  are  informed  of  it  by  the  defendants'  warrant 
served  on  your  Clerk  in  Court,  and  forwarded  to  you,)  you  will 
learn  what  deeds,  &c.  are  so  left.  Should  it  be  necessary  to  inspect 
and  examine  any  of  them,  a  warrant  must  be  taken  out  for  the  pur- 
pose, underwritten,  "  To  inspect  the  (whatever  it  may  be),  left  by 
defendants."    If  the  opposite  solicitor  do  not  attend  the  warrant, 
(all  warrants  being  now  peremptory  under  the  "  New  Orders,") 
the  inspection  will  be  granted  on  the  usual  proof  of  service  on  de- 
fendant's Clerk  in  Court,  or  his  agent  at  his  seat,  in  the  absence  of 
the  adverse  solicitor.  When  the  defendants'  (or  other  party's)  so- 
licitor attends  the  warrant,  and  another  inspection  should  be  re- 
quired (one  warrant  entitling  you  to  an  hour  only),  the  Master  will 
allow  it  in  the  absence  of  the  other  solicitor,  the  Master's  clerk,  in 
that  case,  superintending.  The  decree  is  not  satisfied  by  the  mere 
production ;  the  documents  must  be  left.  But  it  is  to  be  considered' 
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how  far  this  whole  subject  is  controuled  or  influenced  by  the  Or- 
der LX.  of  the  "  New  Orders,"  which  see.  Chap.  LIV.  p.  260. 
Any  information  you  may  have  gained  of  the  testator's  affairs, 
or  of  the  property  of  which  he  died  possessed,  from  your  inspec- 
tion of  deeds,  books,  and  papers,  is  to  be  added  to  what  you  derive 
from  the  defendants'  answers,  particularly  the  schedules^  and 
from  the  examinations,  if  interrogatories  have  been  exhibited,  as 
stated  in  p.  384.     And  although  the  modt  of  taking  executors' 
accounts,  for  the  purpose  of  bringing  all  the  property  within  the 
protection  of  the  Court,  is  not  now,  by  a  charge  or  charges  carried 
m  by  the  plaintiff,  and  a  discharge  or  discharges  carried  in  by  the 
defendants,  but  more  summarily  by  debtor  and  creditor  accowus, 
tinder  orders  LXI.  and  LXII.  of  the  "  New  Orders,"  as  stated 
in  Chap.  LIV.  p.  260.  whereby  the  proceedings  in  the  Master's 
Office,  on  this  head,  are,  perhaps,  smiplified  and  shortened,  yet 
several  observations,   which  were  considered  useful  under  the 
former  mode  of  executors,  or  other  accounting  parties,  accountiDg 
before  the  Master,  are  equally  applicable  to  this ;  and  especially 
that  the  guide,  for  investigatiog  the  new  debtor  and  crecutor  ac- 
count of  executors,  or  others,  when  brought  into  the  Master's 
Office,  must  be  the  same  as  before,  for  ascertaining  their  fidelity, 
viz.  all  information,  however  gained,  of  the  testator's  ai&irs,  [or 
6(  any  other  pecuniary  affairs,  in  any  sort  of  suit  in  which  there 
are  accounting  parties,^  whether  from  the  examination  of  deeds, 
books,  or  papers,  or  otherwise,  as  just  above  stated.     And  the 
New  Order  LXL,  as  is  seen,  directs  the  mode  of  proceeding  m 
case  the  accounts  first  brought  in  are  not  satisfactory.     It  may 
further  be  adverted  to,  as  probably  useful,  in  this  connexion,  to 
turn  to  the  head  assets,  Chap.  LIV.  p.  262,  and  it  may  also  be 
usefully,  though  by  anticipation,  observed,  that  the  result  of  these 
accounts  is,  the  ultimate  balance ;   which,  if  in  favour  of  the 
estate,  is  to  be  paid  into  Court,  as.presendy  spoken  of,  or  (asii 
sometimes  the  case)  if  in  favour  of  the  executors,  or  other  ac- 
counting parties,  is  to  be  paid  to  them,  as  creditors,  under  the 
order  for  further  directions  after   the  Master's  general  report 
On  this  head  also  may  be  further  remarked,  as  a  guide  for  see- 
ing that  the  accounts  of  the  executors  or  accounting  parties  are 
duly  arranged,  that  if  the  Master  is  by  the  decree  directed  to  dis- 
tinguish what  of  the  estate  is  principal  and  what  interest,  it  is  to 
be  seen  that  the  accounts  furnish  the  means  of  making  that  dis- 
tinction ;  and  that  all  monies  due  to  a  testator  at  his  death  are, 
for  this  purpose,  principal,  and  that  the  interest  intended  by  the 
decree  is  what  is  to  be  calculated  on  securities,  and  has  accrued 
since  his  decease,  as  well  as  the  interest  of  any  sums  which  the 
executors  themselves  may  have  put  to  interest  out  of  the  testator's 
personal  estate  since  the  same  period.    And  it  is  conceived  that, 
although,  as  above  adverted  to,  accounting  parties,  properly  so 
called,  are  to  bring  in  their  accounts  in  the  debtor  and  creaitor 
form,  yet  that,  as-  to  other  parties,  (against  whom  some  spedfic 
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daim  may  lie,  thoogh  they  may  not  be  strictly  what  is  meant  ge-    chapter 
nerally  by"  aeeoutUing  parties"  the  usual  mode  of  bringing  them      lxviii. 

to  aocount  must  still  be  by  way  of  charge,  (instances  of  which   

are  seen  in  vol.  ii.)»  as  the  most  ready  and  expedient,  if  not  only 
appropriate  mode  of  proceeding  in  such  cases.  *  [And  it  may  be 
here  again  observed,  that  the  way  of  bringing  every  matter  before 
the  Master,  of  which  it  is  necessary  he  should  have  cognizance, 
is  by  charge,  or  steete  nf  facts,  or  both  united,  as  in  the  instances  in 
the  next  volume.  Except  with  respect  to  "  accounting  parties" 
strictly  so  called,  by  whom,  probably,  fSor  this  purpose,  are  meant 
trustees  or  executors  only,  or  mortgagees  in  possession,  or  per- 
sons in  some  similar  and  equally  amenable  circumstances,] 

The  accounts  therefore  being  btmight  in  in  the  form  of  debtor  Debtor  and 
and  creditor,  {one  aocount  of  the  personal  estate,  and  anallier  of  creditor, 
the  rents  and  profits  of  the  real  estate,  if  any,)  and  which,  if  ne- 
cessary, the  plaintiiTs  solicitor  will,  as  in  the  case  of  the  exami- 
nations, hasten  by  a  warrant  or  warrants,  in  the  usual  manner, 
he  will  then  take  copies  of  them  from  the  Master's  cleik.    That 
side  of  the  accounts  which  consists  of  receipts,  or  profits,  with 
^hich  the  executors,  or  accounting  party,  charge  themselves,  is  to 
he  compared  (p.  424)  with  every  document  and  source  of  informa- 
tioti  in  plainturs  possession,  (including  the  examijiation,  if  inter- 
rogatories have  been  exhibited)  which  can  show  the  items,  and 
amount,  with  which  the  accounting  parly  aught  to  be  charged, 
tompriang  not  only  monies,  but  any  specific  articles  of  property 
^hich  may  have  come  to  their  hands  ;  and  if  any  deficiencies,  or 
omissions,  or  errors,  are  found,  the  LXIst  Order,  Ch.  LIV. 
points  out  the  remedy,  by  interrogatories,  as  noticed  ante,  p.  384, 
if  the  matter  cannot  be  otherwise  and  more  easily  rectified.     The 
interrogatories  mentioned  in  that  order  must  be  drawn  by  the  so- 
hcitor,  but  settled  by  the  Master,  as  in  other  cases.  A  warrant  on 
leaving,  and  another  to'  settle  them,  must  be  taken  out,  and 
served  on  the  opposite  Clerk  in  Court,  and  the  latter  attended  as 
asaal,  with  the  usual  power  of  taking  exceptions  to  the  Master's 
certificatse  of  allowance.    When,  however,  by  whatever  means, 
the  interrogatories  are  ultimately  settled,  and  acted  upon,  whether 
in  a  town  cause,  or  by  commission  in  a  country  cause,  (for  which 
commission  the  Master  will  grant  his  certificate  of  its  necessity : 
npon  which  an  order  is  to  be  obtained  on  motion  or  petition,  and 
when  drawn  up  and  entered,  and  left  with  your  Clerk  in  Court, 
he  will  issue  the  commission,)  the  examination,  when  brought  in 
on  oath,  will  serve  to  enable  the  Master  to  correct  the  account 
accordingly.  And  with  respect  to  the  credit^rr  side  of  the  account, 
that  must,  on  the  attendances  before  the  Master,  under  warrant 
served  to  '*  proceed  on  the  accounts,**  be  proved,  item  by  item,  by 
proper  vouchers,  except  as  to  sums  of  forty  shillings  or  under, 
^hich  will  be  allowed  on  the  general  oath,  as  in  case  of  Receiver's 
accounts.    The  mode  of  proceeding  is,  that  (when  before  the 
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Master)  the  plaintiff's  solicitor  reads  from  his  office  copies  of 
answer  and  examination,  and  from  any  other  documents  he  may 
have,  of  suificient  authority,  all  the  items  which  he  conceives 
ought  to  form  the  debtor  side  of  the  account,  in  which  the  Master 
accompanies  him,  marking  in  the  account  every  item  admitted  on 
all  sides,  as  the  solicitors  will  also  do  on  their  copies  of  the  ac- 
counts. It  must,  necessarily,  sometimes  happen,  that  doubts  and 
dissension  will  arise  upon  some  items  composing,  perhaps,  eiiher 
side  of  the  account ;  in  such  cases,  the  controverted  item  is  que- 
ried by  the  Master,  in  the  margin,  (and  by  the  solicitors  in  their 
copies,)  and  a  warrant  or  warrants  must  be  taken  out  and  served, 
for  the  purpose  of  attending  the  Master  again,  upon  such  que- 
ried items,  when  all  parties  have  prepared  themselves  either  for 
discussing  it  farther,  or  finally  settUng  them,  before  the  blaster. 
Thus,  that  side  of  the  accounts  is  to  be  gone  through,  which  will 
take  longer  or  shorter  time,  according  to  circumstances,  but  no 
more  warrants  should  be  taken  out  than  absolutely  necessary,  as 
otherwise  they  may  not  be  allowed.  When  completed,  the  Mas- 
ter vrill  mark  it,  as  allowed,  at  the  foot,  with  his  initials.  If  ex- 
ecutors account  separately,  as  they  may,  and  sometimes  do,  th^ 
proceeding  is  similar  in  each  case.  To  go  through  the  other  side 
of  the  account,  similar  proceedings  must  be  had-,  and  a  similai 
mode  pursued  ;  only,  that  the  items,  as  has  been  observed,  wiU 
be  proved  by  vouchers,  when  exceeding  405.  in  amount ;  but  it 
does  not  follow  that  all  payments  will  h&  allowed,  if  they  are  dis- 
puted as  improper.  That  may  be  the  subject  of  interrogatories. 
Vet  the  Muster  has  been  directed  to  allow,  upon  affidavit,  items, 
the  vouchers  of  which  had  been  impounded  by  the  Ecclesiastical 
Court.  8  Ves.  146.  For  more  effectually  despatching  business, 
the  Master  may  now,  without  an  order,  and  at  his  own  discretion, 
proceed  de  die  in  diem,  without  any  intermediate  warrants,  where 
he  conceives  any  business  to  require  that  extraordinary  attention. 
A  defendant's  admission  in  his  answer  or  examination,  may  be 
read  against  him  in  support  of  the  debtor  side  of  the  account,  if 
rectified  by  the  plaintiff,  subsequently  to  being  brought  in ;  bat 
that  may  be  obviated,  and  introduced  into  the  creditor  side  of 
the  account,  by  the  defendant  showing  an  immediate  application 
of  money  on  receipt  of  it,  as  one  transaction,  not  by  distinct 
items.  19  Ves.  582.  A  co-defendant,  if  interested  in  uking 
the  account  against  the  executor,  may  obtain  an  order  for  attend- 
ing the  Master  in  taking  the  account.  16  Ves.  49.  A^  to  tak- 
ing accounts  with  Rests,  see  Ch.  LIV.  p.  263. 

Various  occasions  may  happen,  according  to  the  circumstances 
of  a  suit,  for  making  it  desirable  to  some  of  the  parties  to  have  a 
separate  report  of  debts  and  legacies,  or  other  matters.  Separate 
reports  are  resorted  to  for  the  purpose  of  accelerating  any  inter- 
mediate and  important  matter  in  a  cause,  virithout  waiting  for  the 
general  report.  The  Master  (as  is  seen  in  Ch.  LV.)  is  now,  by 
the  LXXth  of  the  «  New  Orders/'  enabled  to  make  any  such 
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separate  report  whenever  he  deems  it  expedient,  the  ootU  of  which 
are  in  the  discretion  of  the  Court ;  and  if  he  makes  a  report  of 
the  first  mentioned  description,  (as  to  debts  and  legacies,)  he  is, 
hy  Order  LXXI.,  to  be  at  liberty  to  make  such  certificate  as  he 
thinks  fit,  with  respect  to  the  state  of  the  assets ;  and  any  person 
interested  may  thereupon  apply  to  the  Court,  as  he  may  be  adr 
vised.  This  separate  report  of  debts  and  legacies,  when  wislied 
for  by  any  party,  will,  perhaps,  be  thus  obtained  under  counsel's 
advice,  in  some  circumstances ;  but  may  be  resorted  to  as  a  pre*- 
liminary  step  for  a  creditor  (a  mortgagee  for  instance)  being  paid 
off,  either  on  his  own  application,  or  on  that  of  any  more  inte- 
rested party,  for  the  exoneration  of  the  estate. 

Another  frequent  and  very  proper  occasion  of  a  separate  re^ 
port  is,  where  there  are  infiants,  or  an  infant,  plaintiffs  in  a  suit, 
and  their  maintenoHce  or  guardiatiship  form  a  prominent  part  of 
the  proceedings.  The  Master  may,  on  some  occasions,  suggest 
the  propriety  of  this  measure  himsdf,  though  g^ierally,  it  is  to  be 
supposed,  emanating  from  the  solicilor.  And  a  state  of  facts  may 
in  some  instances  be  necessary,  to  bring  the  subjects  fully  before 
the  Master,  if  his  knowledge  of  the  suit,  and  toe  solicitor's  oral 
communications,  are  not  sufficient.  States  of  facts,  it  may  be  here 
observed,  (and  as  will  be  seen  by  the  examples  of  them  in  vol. 
ii.)  are  the  documents  by  which  information  is  laid  before  the 
Master,  to  enable  him  to  decide  upon  any  question  to  be  resolved, 
or  measure  to  be  taken.  But  the  present  Order  LXX.,  with  respect 
to  infants,  in  tUfcase,  saves  time  and  expense,  by  rendering  a  pre- 
vious application  to  the  Court  (to  authorize  the  Master  to  make  a 
separate  report)  unnecessary,  and  therefore  enabling  the  solicitor  to 
proceed  at  once  before  the  Master,  as  he  used  to  do  after  obtaining 
the  necessary  order  to  authorize  the  Master  to  take  cogaizanoeof  this 
application,  where  such  authority  was  omitted  to  be  given  by  the 
decree  on  the  hearing  of  the  cause,  or  where  the  measure  becomes 
desirable  and  necessary  before  a  decree.  The  solicitor,  therefore* 
in  prosecuting  this  object  of  obtaining  a  guardian  and  mainte- 
nance for  an  infant,  lays  before  the  Master,  in  a  state  of  facts  and 
proposaist  such  particulars  as  are  necessary  for  informmg  him  of, 
and  enabling  him  to  decide  upon,  all  the  subjects,  viz.  whether, 
under  the  ciicumstances,  the  mfants  need  the  appointment  of  a 
guardian  as  well  as  maintenance,  and  the  amount  of  such  main- 
tenance^ The  decree  will,  it  is  presumed,  have  directed  the 
Master  to  *'  inquire  and  state"  (supposing  a  father  of  the  infant 
or  ittiants  to  be  living,)  *'  whether  A.B.  &e  father  of  the  infants 
was  at  the  death  of  the  testator,  and  now  is,  of  ability  to  main- 
tain and  educate  the  i^aintiffs,  the  infants,  his  infant  children, 
suitably  to  their  fortunes  and  situations  in  life ;"  and  if  he 
should  find  "  he  was  not"  at  the  death  of  the  testator  Me  to  do 
so,  then  "  to  inquire  and  state  who  has  maintained  and  educated 
the  in£inta  since  the  testator's  death,  and  what  has  been  pro- 
perly expended  or  ought  to  be  allowed  on  that  account,  and 
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out  of  what  fand  the  same  ooght  to  be  paid ;  and  if  he  shoaM 
find  that  the  said  A.  B.  the  infant's  father  is  not  now  of  ability 
to  maintain  and  educate  his  infant  children  in  manner  afore- 
sud,  then  the  Master  is  to  consider  and  state  what  will  be 
proper  to  be  allowed  for  their  iiiture  maintenance  and  educa- 
tion, and  out  of  what  fund  the  same  ought  to  be  paid." 

The  ordering  part  of  the  decree  itself  being  already  before  the 
Master  for  the  general  purposes  of  the  suit,  he  is,  therefore, 
prepared  for  the  reception  of  papers  upon  this  occasion.  The 
aate  of  facts  must  [for  this  and  all  other  purposes  wherein  that 
document  is  resorted  to]  consist  of  such  facts  and  information  as 
are  necessary  to  enable  the  Master  to  adopt  your  own  views,  so 
far  as  correct,  or  rectify  them  if  erroneous,  as  well  as  to  judge 
between  you  and  your  opponent,  if  you  have  any.  It  must, 
therefore,  set  forth  clearly  the  will  or  other  title  nnder  which  the 
infants  derive  their  right  to  maintenance,  especially  such  parti, 
if  any,  as  bear  particularly  upon  the  point,  such  as  any  direc- 
tions of  testator  on  the  subject,  which  of  course  in  this,  and  al) 
cases,  will  weigh  with  the  Master.    It  should  also  state  the 

Erecise  situation  and  circumstances  under  which  the  infants 
ave  been  living  since  testator's  death,  and  particularly  if  the 
appointment  of  a  guardian  be  connected  with  the  maintenance ; 
showing,  for  instance,  why  the  father  (the  natural  guardian) 
either  is  unfit  for,  or  undesirous  of,  acting  in  that  capacity,  and 
his  desire  (if  so)  that  some  other  individual,  and  for  what  rea- 
sons, should  be  assigned  by  the  Couit  to  act  as  euardian  on  this 
occasion,  which  is  all  the  Court  will  do,  or  ramer  the  made  in 
which  the  Court  will  act,  under  such  circumstance  of  a  father 
being  alive.  Thus  much  for  the  guardian  ;  then  as  to  amount 
of  maintenance,  (which  is  wholly  or  chiefly  regulated  by  the 
amount  of  property  to  which  the  infants  are  entitled ;  though  the 
manner  of  their  bringing  up,  and  habits  of  life,  and,  if  sons, 
their  future  destination,  will  also  be  taken  into  the  considera- 
tion) ;  for  this  purpose  your  state  of  facts  must  contain  a  full 
description  of  every  species  of  property,  under  appropriate 
heads,  personal  or  real,  with  all  outgoings  belonging  to  each  ; 
so  as  to  show  to  the  Master,  if  not  the  most  exact,  yet  as  correct 
a  balance  as  may  be  in  favour  of  the  annual  income.  It  must 
also  set  forth  who  has  maintained  the  infants,  and  from  what 
time,  since  testator's  death,  and  show  all  payments  made  on 
that  account,  in  order  to  their  reimbursement.  The  health  also, 
and  any  peculiar  circumstances  whatever  relating  to  the  in- 

Expenditnre.  fants,  and  inducing  extraordinary  expetMlitures,  or  care,  medical 
or  oUierwise,  should  be  fully  explained,  if  you  wish  for  the  dus 
effect  of  those  circumstances  in  determining  the  Master's 
opinion  in  favour  of  your  own  or  your  client's  ideas,  as  to  the 
amount  of  allowance  for  the  time  past,  or  for  the  time  to  come. 

Plan.  If  any  particular  plan  or  mode  of  education,  or  subsistence,  also 
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has  been  meditated  for  the  infants,  as  suitable  or  necessary,  or    CHAPTKr 
both,  it  should  be  fully  developed  for  the  Master's  consideration,      lxvhi. 

It  is  not  to  be  expected  that  a  reasonable  and  clear  exposition  — ■■ 

of  this  sort  should  fail  of  convincing  the  Master  of  its  propriety, 
and  inducing  his  concurrence,  though  some  cases  are  occasion- 
ally more  or  less  complex.  It  is  obvious,  that  on  the  part  of  the 
infants,  the  solicitor,  or  their  proposed  or  present  guardian,  will 
also  have  made  the  necessary  cadculations  of  annual  expendi- 
ture, containing  the  particular  charges  of  each  head  of  main- 
tenance and  of  education,  so  as  to  produce  one  total  sum  to  be 
proposed  to  the  Master  as  an  annual  allowance  for  the  time  to  come. 
As  to  the  time  fxtst,  that  has  been  just  adverted  to.  In  vol.  ii.  is 
a  form  of  this  kind  of  state  of  facts,  with  the  prnposal,  and  which, 
with  these  remarks,  and  a  general  attention  to  the  nature  of  the 
business  and  the  object  in  view,  may  be  sufficient.  It  is,  how-  Increase, 
ever,  to  be  noticed,  that  this  application  may,  very  likely,  not  be 
final ;  but  that  an  increase  of  maintenance  will  be  at  a  future 
period  to  be  applied  for.  In  such  case  the  same  observations 
apply,  with  the  variations  that  may  be  called  for ;  and  a  petition 
will  be  found  in  vol.  ii.  for  the  purpose,  which,  of  course,  is  to 
be  followed  by  a  corresponding  state  of  facts  and  proceedings 
before  the  Master,  as  on  this  occasion.  In  the  present,  as  well  Affidavit. 
as  in  any  such  future  application,  the  Master  will  expect  all 
material  facts,  not  specifically  verified  by  any  proof  in  the  cause, 
to  be  supported  by  the  affidavit  of  some  competent  person  or 
persons,  and  to  a  certain  extent,  and  as  far  as  neeaful,  such 
affidavit  is  to  be,  substantially  at  least,  in  the  terms  of  the  state 
of  facts,  or  almost  its  echo.*  This  affidavit  is  to  be  sworn  be- 
fore the  Master  himself  at  his  chambers,  and  left  there  with  the 
state  of  facts;  and  not  filed  in  the  Affidavit  Office,  as  affidavits 
for  the  Court  are.     Until  this  be  done  the  business  cannot  be 

Sroceeded  in  ;  but  when  it  is,  and  both  state  of  facts  and  affi- 
avit  left,  yoti  take  out  and  serve  on  all  necessary  parties  war-  Warrants, 
rants  on  leaving,  and  to  proceed  in  the  usual  manner ;  the  ser- 
vice is  on  the  Clerks  in  Couil.     Underurrite  the  warrants,  "  On 
"  leaving  a  state  of  facts  and  proposal  for  the  maintenance  of  the 
"  plaintiffs,  the  infants,  and  affidavit  in  support  thereof;*'  or 
*'  to  proceed  on  the  state  of  facts  and  proposal  for  the  mainte- 
*'  nance  and  education  of  the  infants."  The  proposal  is  subjoined  Proposal, 
to  the  state  of  facts,  and  only  suggests  to  be  adopted  what  has 
been  before  set  forth  as  the  proposed  mode  of  actmg  both  as  to 
guardian  and  madntenance.     As  to  the  proceeding  before  the 
Master,  on  this  occasion,  it  is  like  all  others.     You  must  be  Proof, 
furnished  with  all  necessary  documents  to  prove  your  allega- 
tions, and  if  you  meet  with  obstruction  from  opposite  parties  or 
interests,  you  will  have  to  support  your  own  claims  as  circum- 

*  A  form  of  such  affidavit  will  be  foood  io  vol.  IL 


398 


PROCEEDINGS  FOR  PLAINTIFF. 


CHAPTER 
LXVIII. 

Report. 


Warrants. 


On  prepar- 
ing. 


To  Mttle,  at- 
tendable. 


To  sign,  not 
Mttendabie. 


Confirma- 
tion. 


Opposing 
.separate  re- 
port. 


Stances  enable  you,  and  the  Master  will  decide.  When*  the 
Master  has  so  decided,  he  will,  having  approved  or  modified 
your  proposals,  make  his  stparate  report  thereof.  That  report 
you  will,  of  course,  take  a  copy  of  the  draft  of,  when  prepared ; 
and  peruse  and  examine  it  as  carefully  as  it  may  require,  mak- 
ing such  alterations  or  remarks  for  the  Mastet's  alterations,  as 
appear  to  you  necessary  to  be  proposed  to  the  Master  when  yoa 
attend  him  to  settle  it.  When  you  are  prepared  for  that,  you 
will  take  out  a  warrant  or  warrants,  as  circumstances  may  le- 
Guire  (taking  care,  so  far  as  possible,  to  avoid  more  warrants 
than  will  be  allowed  in  proportion  to  the  length  of  the  report,) 
to  "  settle  the  draft  cf"  &c.  &c.,  which  warrants  must  be  served 
on  all  necessary  parties  as  usual.  The  ^rst  warrant  must  be 
underwritten,  "  The  Master  has  prepared  a  draft  of  his  separate 
report,"  describing  it ;  which  is  notice  to  the  parties  to  take 
copies,  if  sufficiently  interested  to  go  to  that  expense.  After 
allowing  proper  time  for  those  other  parties,  if  any,  to  peruse 
and  consider  the  subject,  you  then  take  out  your  other  warrants, 
underwriting  them,  **  To  settle  the  draft,"  &c.  &c.  These  are 
attendable  warrants,  and  being  served,  are  to  be  acted  upon  like 
all  others  ;  the  Master  will,  if  necessary,  as  in  other  cases,  on 
due  proof  of  service,  proceed  with  you  alone,  and  settle  the 
draft.  The  draft  being  settled,  the  Master's  clerk,  will  tran- 
scribe it,  and  you  will  then  take  out  and  serve  another  warrant, 
underwriting  it,  **  At  which  time  the  Master  will  sign  his  se- 
parate report  of,"  &c.  &c.  This  is  not  an  attendable  womnt; 
on  the  return  of  it  you  merely  go  and  receive  the  report,  and  then 
file  it  in  the  Report  Office,  there  bespeaking,  and  aftervi^utU  call? 
ing  for,  and  takmg  away,  your  oiSce  copy.  This  being  a  report 
on  which  an  order  or  decree  is  to  be  founded,  viz.  aj^provii^  m 
disapproving  the  Master's  proceedings,  it  requires  confimuUsati  ,* 
but  it  cannot  be  excepted  to.  If,  therefore,  any  parties  are  dis- 
satisfied with  it,  they  must  appear  on  the  hearing  of  the  petitioif , 
which  you  will  have  to  present  for  the  confirmation  of  the  re- 
port, and  which  you  will,  of  course,  do  without  delay.  The  pe- 
tition must  state  accurately  all  the  before-mentioned  proceedings 
in  much  the  same  style  as  before,  adding  a  statement  of  the 
Master's  report  at  large,  and  praying  that  such  report  may  be 
confirmed,  olc.  ;  and  which  application  the  dissatisfied  party 
will  then  oppose.  See  form  of  such  petition,  vol.  ii.  [It  may 
be  here  noticed,  that  ail  separate  reports  must  be  confirm^  by 
petition  ;  and  no  opposition  to  a  report  of  maintenance,  however 
objectionable  to  any  party,  can  be  made  in  the  way  of  excepting 
thereto,  but  only  by  opposing  the  petition  for  its  confirmation  j 
nor  can  any  other  separate  report  be  opposed  by  setting  the 
cause  down  for  the  Court's  opinion  upon  further  directions; 
but  such  opposition  can  be  only  by  a  petition  to  be  presented 
and  set  down  for  hearing  at  the  same  time  as  the  petition  for 
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confiAning  the  report.    3  Madd.  430.]    To  the  prayer  of  this    CHAPTER 
petition,  it  may  be  not  amiss  to  add,  if  the  funds  in  Court  and     lxviii. 

other  circumstances  admit  of  it,  a  further  prayer,  that  the  costs  1— 

of,  and  occasioned  by,  that  application,  may  be  taxed  and  paid. 
Sut  various  circumstantial  considerations  are  to  be  attended  to,  Costa. 
as  to  the  propriety  of  applying  for  those  costs  on  that  occasion, 
or  waiting  until  the  end,  or  some  other  period  of  the  suit.    Yet 
it  may  be  useful  to  observe,  that  it  often  occurs  in  a  suit,  espe- 
cially if  an  amicable  one,  that  there  are  funds  in  Court,  (viz. 
momes  paid  into  Court  in  the  cause  as  part  of  the  testatorial 
assets,)  which  are  very  properly  available  for  the  payment  of  the 
costs  of  any  intermediate  or  interlocutory  proceeding  in  the  suit 
previous  to  the  decree  or  the  Master's  geneml  report,  either  of 
which  may  sometimes  be  much  and  unavoidably  protracted.    For  Division  of 
it  is  to  be  observed,  that  the  regular  division  of  the  costs  in  the  costa. 
cause  is,  into  costs  up  to  the  hearing,  and  subsequent  costs,  viz. 
those  which  occur  aj^«r  the  decree,  after  the  Master's  general 
report,  and  after  the  hearing  upon  the  furtJier  directions,  conse- 

auential  upon  such  general  report ;  in  which  further  directions 
le  taxation  and  payment  of  the  subsequent  costs,  (and  indeed 
all  the  costs,  if  th(»e  to  the  hearing  have  not  been  before  paid  for 
want  of  funds  in  Court,)  are  provided  for.  If,  therefore,  the 
application  for  maintenance  be  either  before  the  decree  (which  it 
may  be,  if  requisite,  under  a  special  application)  or  after  that, 
and  of  course  before  further  directions  ;  and  the  regular  taxation 
of  the  costs  in  the  cause  is  still  likely  to  be  long  delayed,  and 
there  are  funds  in  Court  properly  available  ;  you  may  add  to  the 
prayer  of  the  petition  for  confirming  the  report  of  maintenance  a 
further  prayer  to  this  effect,  viz.  and  that  it  may  be  referred  to 

Jtfr. ,  the  Master  to  whom  this  cause  stands  referred,  to 

tax  all  parties  their  costs  of,  and  occasioned  by,  this  application,  and 
[supposing  a  sum  has  been  stated  in  the  petition  to  be  now 
standing  in  the  name  of  the  Accountant-General,  and  if  so,  in 
every  case  you  must  obtain  the  Accountant-General's  certificate 
of  funds  and  cash,  which  you  apply  for  at  the  oiHce]  that  the  said 
Accountant-General  may  be  ordered  by  and  out  of  the  said  sum  of 

£ cash  standing  in  his  name  in  the  books  of  the  Governor  and 

Company  of  the  Bcrn/c  of  England,  to  the  credit  of  the  said  cause,  to 
pay  such  costs,  when  so  taxed,  in  manner  following,  that  is  to  say, 

the  costs  of  the  pbintiffs,  to  Mr.  their  solicitor;  and  the 

costs  of  the  defendants  to  Mr. their  solicitor.     [Should  you 

be  concerned  for  all  sides,  in  all  cases  you  must  name  some 
friend,  a  solicitor,  for  receiving  the  costs  of  one  of  the  parties  ; 
and  if,  instead  of  cash  standing  in  the  Accountant-Generars 
name,  the  property  conlists  of  money  in  the  funds,  then  instead 
of  what  is  applicable  to  cash  as  above,  say]  and  that  the  said 
Accountant'Generul  may  be  ordered  to  sell  so  much  tfthe  said  £ 
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Bank  3/*  per  cent,  annuitia  landing  in  his  fuane,  &c.  (aB  above,) 
as  vnil  be  sufficient  to  raise  and  pay  suck  costSy  token  so  taxed,  and 
that  token  so  raised,  he  pay  the  same  in  manner  foUowing  ;  so  muA 
thereof  as  shall  be  sufficient  to  pay  the  plaintiff  th^r  costs  unto 

Mr, ,  their  solicitar  ;  and  so  much  thereof  4ts  shall  be  suffideat 

to  pay  the  defendants  ^leir  costs  tmto  Mr,  ,  their  solicitor. 

As  to  the  mode  of  recnving  the  costs  from  the  Accountant- 
General,  see  faenafter  at  the  dose  of  the  helping  on  fiirther  diree- 
tions,  p.  408.  When  yoar  petition  is  answered,  you  wiE  seroe  it 
on  the  Cleik  in  Court  of  eveiy  party  entitled  to  service,  and  pie- 

Sare  your  briefs  for  counsel  on  the  day  of  hearing  ;  and  when 
eanC  draw  up  your  order  in  the  manner  described  in  PetUkms, 
under  that  head,  which  see.  See  also  some  observations  as  to 
naintenance  under  that  head. 

Duri^  these  proceedings,  some  crediters  may  possibly  teife 
carried  in  their  clakos  before  the  Master  in  consequence  of  Ae 
advertisemenls.  To  do  that,  the  creditor's  solicitor  prepares  a 
charge  ot  claim,  and  affiidiwit,  to  he  sworn  by  their  elicit  in  sap- 
port  of  it,  for  each  of  which  documents  see  Precedents,  in  vol.  ii. 
in  case  of  a  toMon  cnditer,  the  affidavit  is  to  be  sworn  before  the 
Master  in  the  canse  ;  if  a  cowntiy  creditor,  residing  more  than 
twenty  miles  from  town,  then  before  a  Master  Extraoidinaay. 
The  charge  is  to  be  fair  copied,  either  oci  draft  or  brief  paper, 
^ther  bfiefwise  or  bookwise,  as  most  convem^it  in  regard  to  the 
length  of  the  document,  or  as  tfae  solicitor  may  prefer  ;  and  with 
the  affidavit  is  left  in  the  Master's  Office,  and  warrants  taken 
out  thereupon,  served  on  all  parties,  i.  e.  their  Clerks  in  Court, 
and  proceeded  in  as  in  other  cases  before  de^ed  ;  the  solicitor 
for  the  creditor  taking  care  to  obtain,  throagh  the  medium  of  the 
Master's  Office  or  o&erwise^  sufficient  information  as  to  all  in- 
terested parties  necessaiy  to  be  served.  These  warrants  may  be 
underwritten, 

A,  B.  a  (bond  or  specidty,  or,  as  the  case  may  be,  simple  ami- 
tract)  creditor  of  C.  D.  the  testator,  has  left  a  charge  of  debt, 
and  an  affidavit  in  support  thereof. 

Of  these  documents  you,  as  the  solicitor  in  the  cause,  and 
having  the  conduct  of  it,  will  of  course  take  copies,  as  may  also 
the  solicitors  of  any  other,  parties  sufficiently  interested  in  the 
distribution  of  the  assets.  Following  these  must  be  the  wai^ 
rants  *'  tp  proceed  im  the  chai^  of,  &c.,  and  served  and  r%u- 
larly  attended  in  the  usual  manner ;  upon  which  occasion 
the  creditors'  claims  would  of  course  be  examined  into,  as 
may  appear  to  be  required  ;  and  all  necessary  documents,  such 
as  probate  of  will,  or  letters  of  administration,  in  case  of  re- 
presentations ;  and  securities,  such  as  notes,  bonds,  mortgage^ 
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judgments,  produced  for  inspection,  and  the  satisfaction  of  the 
Masttc  and  solicitors.     Sometimes  these  claims  are  open  to 
ipuch  disGussioo  or  dispute,  and  take  time,  and  many  warrants 
to  settle  finsdly  ;  but  when  finally  settled  and  disposed  of,  the 
Master  writes  at  the  foot  of  the  charge  "  allowed,"  or  ''  dis- 
allowed," as  the  case  may  be--^in  the  former  case  the  credi- 
tor's solicitor  in  particular  will   be  careful  that  the  Master 
marks  the  charge,  and  will  subsequently  attend  to  its  inser- 
tion in  the  report  or  schedule:    of  which,  if  the  claim  will 
bear  the  expensct  it  may  nca  be  amiss  for  him  to  obtain  a  copy, 
or  partial  extract.    In  some  cases  of  clear  and  undisputed  debts, 
the  creditor's  bill  or  account  of  the  particulars  of  his  demand, 
accompanying  his  affidavit,  may  be  dispensed  with,  especially  if 
yolummous.  and  the  solicitor  for  the  estate  be  satisfied  without 
il ;  otherwise  the  Master  will  require  it,  and  perhaps  it  should 
not  regularly  be  waived  by  the  solicitor  as  a  matter  of  business, 
though  creating  somewhat  more  expense  in  office  copies.    In 
case  of  several  creditors  for  small  sums,  (perhaps  20L  or  under.  Small  claims, 
or  even  25Z.,)  uniting  in  one  charge  to  save  expense,  there  must, 
nevertheless,  be  a  separate  affidavit  for  eaoh  distinct  claim.    See 
Charges  and  Claims,  vol.  ii.     It  may  very  possibly  occur  that  the  Contested 
solicitor  in  the  cause  may  have  ground  for  doubting  the  legality  claims, 
of  a  debt,  though  verified  by  an  affidavit  in  support  of  the  claim 
in  the  Master's  Office  ;  where,  although  such  affidavit  is  received, 
as  prima  facie  evidence,  and  sufficient  proof,  when  not  contested, 
yet  it  is  not  conclusive.    For  a  contested  claim  is  to  be  inves- 
tigated by  the  medium  of  interrogatories  for  the  examination  of  Interrogato. 
the  parties,  as  in  other  cases  where  interrogatories  are  applied.  "^^ 
But  if  affidavits  be  not  objected  to  at  the  time  the  Master 
f^ceives  them,  the  Master's  report  cannot  be  afterwards  ob- 
jected to  on  that   ground,  or  that  the   witness  should  have 
been  examined  upon  interrogatories.     Newl.  Cha.  333.    But 
see  Ch.  LIV.  (p.  261,)  the  LXXIId  Order,  which  authorizes 
the  Master  to  examine  vivd  voce  also.    When  interrogatories  are 
resorted  to  for  the  examination  of  a  creditor,  and  to  investigate 
his  debt,  it  is  either  by  a  general  set  of  interrogatories  for  the 
examination  of  all  creditors  as  they  bring  in  their  respective 
claims,  or  by  a  separate  set.  of  interrogatories  prepared  and 
framed  to  meet  the  case  of  some  particular  creditors.     Which  of 
these  modes  you  resort  to  will  be  governed  by  circumstances.    It 
^ppean»  to  be  generally  received,  that  a  creditor  coming  in  under 
a  decree  is  considered  a  parti/  to  the  cause,  so  far,  that  inteiToga- 
tories  for  his  examination  in  that  capacity  are  to  be  settled  by 
the  Master,  as  in  case  of  a  party  regularly  ;  and  that,  therefore, 
m  case  of  a  separate  set  of  interrogatories  for  the  examination  of 
one  creditor,  the.  Master  (and  not  counsel,  as  in  case  of  a  witness 
^  be  examined  before  the  Examiner)  settles  such  interrogatories. 
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In  such  case,  therefore,  the  creditor's  solicitor  will  be  entitled  to, 
a  copy  of  the  interrogatories,  and  to  attend  the  Master  to  settle 
them,  and  to  prepare  and  put  in  the  examination.  See  i  Newl. 
333.  16  Ves.  239.  If  witnestet  for  or  against  a  creditor's  claim 
are  to  be  examined,  it  must  be  on  interrogatories  filed  with  the 
Examiner,  or  by  commission,  if  required.  See  Examination  <f 
Witne$te$,  and  Commission  to  Eiamine  Witnesses,  Ch.  XXXIX. 
The  Master's  report  may  be  excepted  to  by  a  creditor  in  relation 
to  his  claim.  But  after  a  decree,  a  creditor  may  be  restrained 
by  injunction,  from  suing  executors  at  law  without  leave  of  the 
Court.  Some  observations  relating  to  creditors  coming  in  under 
a  decree  will  be  found  in  Ch.  LIV.,  p.  262. 

With  respect  to  legatees  and  next  of  kin,  who  choose  to  come 
in  under  the  decree,  their  claims  are  preferred  in  a  similar  way 
to  those  of  creditors,  with  the  necessary  variations,  and  the  pre- 
cedents of  charges  and  claims  for  those  purposes  will  be  found  in 
vol.  ii.  See  some  general  remarks  on  the  subject  of  legatees  in 
Ch.  LIV.  p.  262. 

It  is  possible,  that  in  the  proceedings  before  the  Master  after 
a  decree,  as  well  as  in  bringing  the  cause  to  a  bearing,  it  may 
be  necessary  to  examine  witnesses,  and  obtain  evidence,  for  the 
purpose  of  satisfying  some  of  the  inquiries  directed  by  the  decree 
to  be  made,  and  which  cannot  be  obtained  from  any  of  the  par- 
ties to  the  suit,  or  evidence  taken  in  the  cause.  For  this  purpose, 
interrogatories  are  to  be  prepared  by  the  solicitor,  and  settled  by 
counsel,  as  in  other  cases,  (or,  perhaps,  as  in  most  cases,  more 
advisably  prepared  by  counsel  in  the  first  instance,)  and  the  eia- 
minatian  of  the  witnesses  proceeded  in  before  the  Examiner,  or  by 
commission,  precisely  in  the  same  manner  as  laid  down  for  Exa- 
minations in  Court,  and  Interrogatories,  in  Chap.  XXIX.  and 
XLI.,  and  the  New  Order  LXIX.,  noticed  in  p.  257,  ante. 
If  these  examinations  should  be  so  prolonged,  as  to  exceed 
the  time,  when  ptMication  would  regularly  pass,  it  must  be 
enlarged.  To  do  that  in  this  period  of  the  suit  you  will  take 
out  warrants,  underwriting  them,  "  To  enlarge  publication,"  and 
serve  them  upon  the  adverse  Clerk  in  Court,  and  the  Examiner 
also.  The  Master,  on  being  attended,  will  exercise  his  discre- 
tion as  to  the  time  to  be  allowed.  After  all  the  examinations 
have  been  completed,  and  the  commission,  if  any,  returned,  you 
will  take  out  another  warrant,  and  act  upon  it  similarly  to  the 
last,  underwriting  it  *'  To  pass  publication  of  the  depositions  of 
the  witnesses  taken  by  the  Examiner,"  (or  by  commission,  as  the 
case  may  be)  and  then,  upon  being  attended  at  the  return  of 
the  warrant,  the  Master  will  appoint  a  day  for  passing  publica- 
tion ;  after  which  day  ofiice  copies  of  the  depositions  will  be 
delivered  out  to  the  respective  parties  by  the  Examiner,  or  Clerk 
in  Court.  Some  inquiries  may  be  of  such  a  nature  as  to  require 
to  be  grounded  upon  a  state  of  facts  to  be  carried  in  before  the 
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Master,  and  which  the  circumstances  of  the  suit  will  lead  to  the 
adoption  of.  In  such  case,  under  such  state  of  facts,  though  the 
adverse  party  may  not  (strictly)  examine  in  chief ^  he  may  crotS' 
examine ;  yet  if  the  party  bringing  in  the  state  of  facts  lie  by, 
and  there  be  no  state  of  facts  by  the  adverse  party,  who  is  suf- 
fered to  go  on  and  examine,  his  evidence  cannot  then  be  objected 
to.  Depositions  on  points  not  in  issue  are  nothing  ;  and  it  may 
be  prudent  to  put  the  Examiner  upon  his  guard  against  any 
application  to  see  the  depositions  before  publication  passing  by 
the  warrant.  Witnesses,  after  being  examined  in  the  Master's 
Office,  cannot  be  re-examined  to  the  same  points  without  a 
special  order  under  the  particular  circumstances,  or  upon  surprise 
clearly  established.  19  Ves.  590.  593.  600.  1  Cox,  314.  1 
Bro.  C.  C.  388.  When  the  evidence  has  been  thus  obtained,  it 
may  be  read  before  the  Master  in  support  of  any  charge  or  state 
of  facts  to  which  it  may  be  applicable,  besides  that  for  which  it 
was  immediately  obtained.  Whatever  inquiries  are  directed  by 
the  decree,  the  mode  of  meeting  them  is,  generally  speaking,  \>y 
a  state  (f  facts  so  ccmstructed,  and  comprising  all  necessary  facts 
and  circumstances,  as  to  inform  the  Master  of  the  points  inquired 
after,  and  which  must  always  be  proved  ;  but  such  proof  is  more 
or  less  rigid,  in  proportion  to  the  nature  of  the  matter  and  the 
character  of  the  cause ;  for  much  trouble  may  sometimes  be 
given  by  hostile  parties  and  clashing  interests,  which  otherwise 
would  not  be  requisite  for  the  Master's  satisfaction  ;  as(  in  re^ 
quiiing  interrogatories,  instead  of  being  content  with  affidavit*, 
and  the  like,  which,  nevertheless,  is  not  to  be  indiscriminately 
condemned. 

The  subject  of  the  costs  of  a  particukr  igjppUeaHffn  (viz.  for 
maintenance)  has  been  recently  adverted  to.  It  may  now  bfe 
seasonable  to  remark,  that  when,  as  is  generally  the  case,  the 
decree  directs  the  taxation  and  payment  of  the  costs  of  all  parties 
up  to  the  hearing,  (or  at  least  the  taxation,  for  the  payment  does 
not  always  then  follow,  unless  there  is  a  fund  in  Court  out  of 
which  th^  may  be  paid,)  a  proper  time  should  be  selected  for 
the  purpose.  Whenever,  therefore,  you  conceive  a  fit  period  to 
be  arrived,  (viz.  as  much  of  the  business  of  the  suit  completed  as 
may  be,  and  the  proceedings  in  a  convenient  state,)  and  having 
of  course  previously  attended  to  the  preparation  of  your  own 
costs,  you  will,  in  the  first  place,  take  out  a  warrant,  to  be  under- 
written, '*  At  which  time  all  parties  are  to  bring  in  and  leave 
their  bills  of  costs  to  the  hearing  of  the  cause."  This  may  be 
before  or  after  your  having  left  your  own  costs.  But  when  you 
have  done  so,  you  will  then  take  out  a  warrant  and  underwrite 
it,  "  The  plaintiffs  have  left  their  bill  of  costs  to  the  hearing." 
Your  next  warrant  will  be,  "To  tax  the  plaintiff's  costs,"  and 
so  underwritten.  In  case  of  dilatoriness,  even  in  this  part  of  the 
suit,  you  will  have,  as  in  other  cases,  to  repeat  your  warrants  on 
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the  deiendants,  **  to  bring  in  and  leave  their  costs ;"  unless  under 
the  New  Order  LXIX.  p.  256,  the  first  warrant  be  peremptorily 
proceeded  upon ;  and  in  case  of  default  the  Master  will  certify 
the  default,  and  make  his  report  of  it,  excluding  the  defaul- 
ters of  their  costs.  But  if  costs  are  brought  in,  and  not  at- 
tended to  afterwards,  you  may  take  out  warrants,  and  proceed 
exparte  to  take  them,  if  still  neglected.  The  costs  must  be  dis- 
posed of  in  aome  way  before  the  Master  can  make  his  general 
report ;  and  it  may  be  here  stated,  that  if  the  costs  are  cUrected 
generaUy  to  be  paid  oat  of  the  estate,  the  costs  of  a  pauper  de- 
fendant will  be  taxed  as  dwet  costs.  2  Cox,  409.  See  Paupers, 
Ch.  LXV. 

This  may,  perhaps,  be  a  fit  |>lace  for  a  few  observations  upon 
the  present  subject.  And  first,  it  may  be  very  convenient  if  the 
decree  be  so  worded  as  to  extend  its  direction  not  merely  to  costs 
of  suit,  but  more  largely  (in  whatever  instance  you  think  the 
case,  either  your  own  or  that  of  any  other  party,  requires  the  ex- 
tension) to  costs,  charga  and  eipenseSf  incidented  or  in  anytpix 
relating  to  the  suitx  In  many  cases  this  is  both  desirable  and  just ; 
and  (whereproperly  resorted  to)  would,  perhaps,  enable  the  Master, 
in  the  first  instance,  to  tax  the  costs  vnth  more  regard  to  extra, 
and  unavoidable,  and  proper  expenditures,  as  well  as  fees,  than 
otherwise  he  could  do.  To  what  parties  in  the  cause  this  enlarge- 
ment should  be  applied,  must  always  be  matter  of  consideration 
at  the  time.  As  to  the  process  of  taxation :  for  your  own  costs, 
to  well  as  those  of  others,  especially  in  suits  of  hostile  com- 
plexion, all  papers  must  be  ready  for  production,  to  prove  the 
charges,  ana  all  necessary  vouchers  for  payments.  On  the 
attendance  too  upon  the  Master,  on  the  day  or  days  appointed  by 
the  warrants,  all  the  solicitors,  more  or  less  punctually,  usually 
assemble  with  their  respective  Clerks  in  Court,  who  are  the  finsd 
arbiters,  on  these  occasions,  of  what  is  fit  or  unfit  to  be  allowed. 
And  they  sometimes  difier  too.  You  are  not  to  omit  to  give 
them  notice  of  the  times  appointed  for  the  taxation,  that  uiey 
may  arrange  their  other  appointments  accordingly.  As  to  mak' 
ing  out  your  bill  of  costs,  tlie  specimens  given  in  Ch.  LXXIII. 
will  afford  the  general  idea ;  but  they  are  not  to  be  taken  as  au- 
thfrity ;  for  there  is  no  bock  which  the  Clerks  in  Court  vrill  ac- 
knowledge to  be  any  authority  at  all,  much  less  as  equal  to  their 
own :  it  is  very  preponderative  in  all  cases,  if  not  absolutely  con- 
clusive ;  only  subject,  of  course,  to  the  Master's  or  the  Court's 
sanction.  In  making  out  the  costs,  it  seems  advisable  to  follow 
the  natural  order  and  actual  course  of  the  suit  as  closely  as  pos- 
sible ;  though,  in  adverse  and  strict  costs,  you  are  not  to  expect 
always  to  be  allowed  for  all  the  trouble  you  may  actually  have 
had  ; — things  are  generally,  by  the  rules  of  the  Court  in  taxation, 
considered  as  being  done,  or  at  least  practicable,  veith  much  less 
circuity  than  is  often  the  case.  It  may  be  well  to  consider  your 
bill  of  costs  as  a  kind  of  history  of  the  cause,  exhibiting,  as  intel- 
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ligibly  as  may  be,  the  connexion  of  one  thing  with  another ;  in    CHAPTER 
attendances,  showing  briefly,  but  plidnly,  their  neceaity.    But  it     lxviii. 

should  also  be  mentioned,  in  regard  to  the  terms  of  the  decree, 

that  the  mode  of  taxation  should  be  directed  by  it,  at  least  where 
either  you,  as  the  conducting  solicitor  for  the  plaintiffs,  or  any 
other,  deem  yourselves  entitled  to  have  the  taxation  directed  to 
be  between  solicitor  and  client ;  and  not  as  between  party  and  Solicitor  and 
party  ;  which  latter  will  be  the  case,  if  the  other  mode  be  not  ^  **"** 
expressed.  This  taxation,  as  between  solicitor  and  client,  (and 
which  admits  of  charges  which,  however  just  and  necessary,  the 
other  more  strict  taxation  does  not,)  is  alvmyst  adopted  and  fol- 
lowed in  case  of  executcrSf  whatever  may  be  done  as  to  other  par- 
ties, and  the  difierence  of  the  two  modes  is  material  in  point  of 
allowing  or  disallowing  various  items.  As  the  costs  in  the  cause, 
though  during  the  proceedings  in  the  Master's  Office  taxed  up  to 
the  hearing,  are  yet  (unless  there  be  an  applicable  fund  in  Court) 
not  often  paid  until  after  the  cause  has  been  heard  on  further  di- 
rections and  costs ;  the  mode  of  receiving  them  from  the  Account- 
ant-General is  noticed  hereafter,  p.  408,  at  that  stage  of  the  suit. 

We  proceed,  therefore,  to  another  stage  or  probable  proceeding  Sale  before 
in  the  cause,  namely,  the  sale  before  the  Master,  of  the  real        Master. 
estate,  as  directed  by  the  decree ;  for  the  mode  of  proceeding 
wherein,  see  Ch.  LVII. 

When  the  sale  of  the  estates  and  all  other  matters  referred  by  General 
the  decree  have,  in  the  judgment  of  the  solicitor  most  interested,  ^^^^' 
(or  perhaps  under  the  "  New  Orders,"  of  the  Master  also,)  been 
sufficiently  attend^  to,  and  the  results  effected,  the  Master's 
general  report  is  the  next  great  object  in  the  suit.  Which  report, 
being  the  ground-work  of  the.  final  decree  to  be  made,  when  the 
cause  is  i^ain  to  be  heard  on  further  directions^  every  solicitor  for 
every  party  materially  interested  in  it,  should  be  well  satisfied 
that  everything  needful  has  been  brought  before  the  Master,  and 
the  directions  of  the  decree,  generally,  carried  into  effect ;  this 
particularly  concerns  the  solicitor  who  has  the  principal  conduct 
of  the  suit. 

Any  par^  in  the  cause  may  now  therefore  call  upon  the  Master 
to  make  his  general  report,  and  fbr  that  purpose  may  bespeak  the 
draft  of  it  from  the  Master's  clerk.  But  as  it  is  only  in  case  of 
dekiy  or  neglect  on  the  part  of  the  plaintiff's  solicitor,  whose 
office  regularly  it  is,  that  any  other  party  ever  deems  it  proper  to 
interfere  on  this  occasion, the  plaintiff's  solicitor  will, tnerefore, 
as  matter  of  course,  do  this.  The  proceedings  upon  the  general 
report  are  quite  similar  to  others  in  the  Master's  Office,  Ch.  LI  V. 
Therefore,  when  die  draft  of  the  report  has  been  bespoken  and  is 
prepared,  warrants  are  to  be  taken  out  to  seitle  the  report,  served, 
attended,  and  proceeded  upon  precisely  in  the  same  way,  with 
usual  variations,  as  on  all  other  warrants,  e.  g.  the  warrants  on 
the  report  of  maintenance,  ante,  p.  398- ;  also  see  Proceedings  in 
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CHAPTER 
LXYIII* 


Alterations. 


Transcript, 


Fonr-day 
warrant. 


Not  attend' 
able. 


Issue  at  law. 


Ma^er*t  Gffiot,  Ch.  LIV.»  tod  should  any  or  all  the  parties  twt 
one  neglect  their  attendaiu:e,  the  Master  will  then  also  settle  his 
report  tx  parte.  Or,  should  those  whose  proper  business  it  is  to 
prosecute  the  report  be  culpably  remiss,  any  creditor  or  legatee 
coming  in  under  the  decree,  and  proving  their  debt  or  legai^, 
may  obtain  an  order  to  enable  them  to  prosecute  the  decree  ror 
an  account,  2  Yes.  J»  165,  particularly  under  the  *'  New  Order^ 
LVI.  p.  256* 

The  main  purpose  of  the  Master's  general  report  is,  that  it  so 
state  the  proceedings  which  have  been  had  before  him,  upon  the 
inquiries  directed  by  the  decree,  that  the  Court  may  have  a  dear 
and  distinct  view  of  the  interests  of  all  the  parties  in  the  cause, 
so  as  to  be  guided  in  its  determinations  upon  the  hearing  for  fnt' 
ther  directions.  Whatever  alterations,  therefore,  may  strike  the 
solicitors  for  any  of  the  parties,  as  necessary  or  proper  to  be 
made  in  the  draft  of  the  report,  «uch  alterations  or  corrections 
must  be  submitted  to  the  Master,  on  attending  him  to  settle  the 
report;  on  which  occasion,  conflicting  opinions  will  be  ultimately 
dteided  upon  by  the  Master.  And  it  should  be  borne  in  mind 
that  it  has  been  determined,  (7  Yes.  d87,)  that  the  Master,  cfier 
he  has  settled  his  report,  can  receive  no  further  evidence,  should 
any  have  been  omitted.  With  respect  to  any  o6;ecitons  taken  and 
carried  in  preparatory  to  excqtting  to  the  report,  such  proceedings 
will  be  found  under  those  respective  heads.  Ch.  LY.  LVI. 
But  should  the  report  be  ultimately  agreed  in  and  settled,  the 
Master  may  either  sign  the  draft  or  not,  from  which  the  Muter't 
clerk  then  makes  the  fair  trameript  or  engrossment,  which  the 
party  taking  the  report  should  carefully  examine  with  the  draft 
settled  and  signed,  (if  signed,)  and  then  take  out  the  four-day 
warrant  fur  the  Master  to  sign  the  report  itself,  such  warrant 
being  underwritten,  "  at  which  time  the  Master  will  sign  his 
report  ;'*  but  which  warrant  is  not  an  **  attendable"  warrant 
(that  is,  if  the  party  choose  to  attend  it  he  will  be  allowed  nothing 
for  his  trouble,  as  being  unnecessary,)  but  only  to  allow  parties 
time  to  bring  in  objections.  This  warrant  being  served  in  the 
usual  tnatmer,  you  will  at  the  daj,  no  objections  l^ing  left,  attend 
yoursejif,  for  the  purpose  of  receiving  the  report  sifrnetL  Time; 
indeed,  is  sometimes  given  by  the  Master  to  bring  in  objections 
beyond  the  four  days,  but  it  must  be  on  some  sptcial  ground; 
otherwise,  if  such  indulgence  be  thought  wrong  by  the  party  pro* 
secutin^  the  report,  or  in  case  of  any  undue  delay,  an  order  may 
be  obtained  for  the  Master  to  dgn  his  report  fotthwith,  Dick. 
103.  .The  filing  of  the  report,  and  the  confirmation  of  it,  firsi 
niii,  and  then  abooluiely,  you  find  explained  under  the  hes^,  vil. 
^oru,  Ch.  LIY.  and  Orders,  Ch.  XXXYII.  And  in  case 
of  objections  and  exceptions,  see  Objeeticns,  and  EAciptimg  ts 
Master*s  Report,. 9&  above,  Ch.  LYI. 

l^e  hearing  upon  further  directions,  or  on  the  equi^  remvei 
by  the  decree,  Ch.  LX.  and  consequently  the  final  proceediogs 
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in  winding  up  the  suit,  may  be  retarded  not  only  by  exceptions 
taken  to  me  Master's  generau  report,  but  also  (amongst  lesser 
causes)  by  the  veiy  mateiial  proceedings  of  an  iuiie  at  law,  or  a 
special  case ;  the  former,  where  the  Court  requires  the  assistance 
of  a  jury  upon  a  question  of  fact ;  the  latter,  where  the  Court 
desires  me  opinion  of  the  Judges  on  a  question  or  point  of  law. 
Should  either  or  both  of  these  processes  have  been  directed  on 
the  hearing  of  the  cause,  and  form  part  of  the  directions  of  the 
decree,  you  will  refer  to  the  head  oT  luue.  Action  at  Law,  and 
Special  Case,  Ch.  XLIX. 

But,  supposing  neither  these  proceedings  nor  that  of  exception 
to  the  report  to  occur,  we  then  go  on  to  k£  down  the  cause  for  fur- 
ther directionSt  (see  Ch.  LX.)  This  is  done  by  petition  to  the 
XiOrd  Chancellor,  or  at  the  Rolls,  in  which  ever  of  those  Courts 
you  wish  the  cause  to  be  now  heard,  and  of  which  you  have  the 
option ;  but  this  roav  be  done  by  any  party  in  the  cause,  in  de- 
fault of  the  plaintiff.  And  (as  is  seen  under  Exceptions  to  the 
Matures  "Report,  Ch.  LVL)  when  exceptions  are  taken,  it  is 
most  usual  for  a  party,  desirous  of  expedition,  to  procure  the 
cause  to  be  set  down  for  further  directions,  to  come  on  to  be 
heard  with  the  exceptions  taken  to  the  report.  For  the  direc- 
tions of  the  Court  will  then  be  given  on  the  whole  view  of  the 
matter,  and  from  the  facts  and  circumstances  appearing  from  the 
report,  the  exceptions,  apd  the  evidence  in  the  cause.  This  com- 
monly saves  considerable  time,  since,  in  case  of  the  exceptions 
being  overruled,  the  further  directions  will  immediately  follow. 
It  may  often  also  be  equally  convenient  in  cases  of  exceptions 
allowed.  See  the/orm  of  this  petition,  voL  ii. ;  and  for  present- 
ing it  and  drawing  up  the  order,,  see  Petitions,  Ch.  XXXVI.  The 
.order  is  to  be  served  on  the  respective  Clerks  in  Court ;  see  Orders, 
Ch.  XXXyil.  On  taking  awny  your  order  from  the  Register 
.Office,  ascertain  from  the  Registrar's  clerk  that  your  cause  is  set 
down  in  the  proper  course  of  hearing,  the  fee  for  which  will  be 
one  shilling,  if  for  further  directi(ms  only,  and  two  shillings  if  for 
further  directions  and  costs.  An  affidavit  of  the  service  of  the 
order  must  not  be  foigotten  to  be  made  and  filed,  and  an  office 
copy  taken,  (see  Affidavits,  Ch.  XXXIV.)  to  be  read  in  Court  on 
the  hearing,  in  case  of  the  non-appeaiance  of  the  adverse  party. 

Having  seen  that  your  cause  is  duly  entered  in  the  Registrar's 
book  of  causes,  you  prepare  your  briefs  for  the  hearing.  Your 
number  of  counsel,  and  whether  one  or  ijiore  King's  counsel 
.among  them,  will,  in  this  as  in  all  other  cases,  depend  upon  the 
magnitude^or  importance,  and  circumstances  of  the  case.  The 
brief  Sihould  state  sufficiently  for  infonuation,  the  ordering  part 
of  the  decree ;  the  Master's  report ;  fully  accompanied,  of 
course,  by  such  "  observations"  of  your  own  as  you  perceive  the 
case  to  require,  for  the  purpose  of  drawing  your  counsers  atten- 
tion to  all  the  necessary  f»ints,  either  agitated  throughout  the 
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c%iiae» or.now.to  be  {innrided  for;  adding,  j>grl>jif^ » tfcftifc <iC 
directions  to  be  prayed^  according  to  your  owa  idew,  ai^fitl^yqai 
have  thought  it  prudent  previously  to  submit  such  sketob  to  jipor 
junior  counsel,  which  in  many  instances  is  useful,  tboi^^^pi 
allowed  in  adverse  costs.  Their  former  brief*  on  ^ie-.b^fiiigt 
must  accompany  each  counsel's  brief  now.  .      ,.  *     . 

The  proposea  directions  are  very  important  to  i>»att«Q4^l«»|. 
10  as  to  avoid  the  delay  and  expense  of  subsequ^al  -aqp^liitaU^of- 
to  the  Court  to  supply  anj  omissions.  •  <    e* )  > 

When  the  cause  gets  into  the  Registrar's  paper  of  cavits  l^c 
the  day,  (having  before  watched  it  carefully,  as  yon  did  istr  tjia 
original  hearing,)  you  must  attend  the  Court,  as  ftn.th«  dwiee, 
with  all  your  papers,  to  see  that  the  cause  do  not  cDm#  4IP  tti^ 
awares  to  you.  You  will,  of  course,  have  delivered  your.]M>efii 
in  due  time,  and  had  a  consultation,  if  deemed  oecesaary,-  a»  #d 
the  original  hearing ;  the  appointments  for,  and  otheir,  ^ifpiHtf* 
stances  relating  to  which,  see  ante.  If  it  be  a  cause  in  lyhi^^lliiye 
are  funds  in  Court,  you  will  be  provided  with  a  c^ftyifsa^^iom 
the  Accountant-General  of  the  money  and  fund^,  a^i  wj^ujigh,  yon 
have  always  to  bespeak  in  the  Accountanp-General's  OAt0t.  UM 
days  before  you  receive  it.  ,.       .-iff       i 

On  the  hearing  upon  this  occasion,  as  well  as  upon  aJtt  .piri»QWw 
it  is  desirable  to  have  your  papers  so  arranged,  and -the  <^tf^^ 
proceedings  and  facts,  where  necessary,  so  stated  M.  to  btt  «Ub 
to  refer  to  any  readily,  if  applied  to  by  your  eaoimehof  .the 
Court.  When  the  cause  has  oeen  heard,  you  will  aitjier  iWn  ke 
applied  to,  or  afterwards  called  upon,  for  the  Court  €as8,  hf  .tfaa 
oMcer  who  collects  them.  The  same  application  is  UMiaUyadl 
on  petitions,  but  no  such  Court  fees  are  paid  on  molioiuk-  .    t 

The  draimtig  up  of  the  decree  or  order,  upon  this  heaiiffg  os 
further  directions,  the  attending  the  Registrar  tberepm  the  .Tail- 
ing of  the  minutes  by  application  to  the  Court,  and  other  pointi 
connected  with  those  proceedings,  are  detailed  Qoder  (Man, 
Ch.  XXXVII.  p.  158.  and  Decrwes,  Ch.  XLVm.p^213.  la 
addition  to  which,  it  may  be  observed  that,  as  an  order  made 
upon  further  directions  is  a  decretal  order,  it  can  ia  no  oue  be 
discharged  on  motion,  i  Vea»  J.  93  ;  ajid  for  other  pouts. 
Further  Direetie$iM,  Ch.  LX. 

To  enable  you  to  proceed  in  the  Master's  office,  upon  the 
ters  again  referred  to  him  under  this  further  decretal  oideri  yea 
will  at  once,  having  completed,  and  passed,  and  eetesed  it,  leave 
in  the  Master's  office,  as  you  did  of  the  decree*  a  couf  of  the 
title  and  ordering  part  of  this  also.  And  you  will,  in  like  neii- 
ner,  as  on  the  former  occasion,  cany  these  subsequent  direftiens 
into  effect. 

Perhaps  the  first  object  to  be  now  attended  to  may  be- the  pay- 
ment  of  the  costs  of  the  suit  to  all  parties,  up  to  the  hearing,  as 
already  taxed,  see  p.  404.    This,  it  is  presumed,  wiAbepiovided 
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for  out  of  the  funda  standing  in  the  Accoantant*6enef»l's  name,    CHAPTER 
hv  sale  of  snflkient  part  of  any  stock  or  fand  in  the  cause,  or  oaf      lxviii. 

of  any  unfunded  monies  that  may  be  immerly  applicable  to  the  — 1. 

purpose,  which  is  often  the  case,  and  wnich,  perha^,  sometimes 
bave  been  providently  reserved  from  investment  with  that  view. 
If  it  be  by  sale,  yon  take  the  present  order  and  report  to  the  Re-  Sale  of  stodc. 
gittrar  who  drew  up  the  order,  and  obtain  his  certificate  addressed 
to  the  Accountant-General,  and  authorizing  the  sale ;  which  cei-  Certiicate  of 
tificate,  with  die  order  and  report,  you  then  leave  at  Uie  Account*  *^* 
ant-Generai's  Office,  with  corresponding  instructions.  This  sale 
will  be  made  by  the  Accountant-General  as  early  as  may  be, 
(within  a  week,)  and  yourself,  and  all  other  solicitors  interested, 
vnll  then,  from  the  Accountant-General's  clerk  (in  whatever 
ifyfition  of  the  office  it  may  be,  according  to  the  name  of  the 
cause,)  ascertain  when  the  ehechs  for  the  costs  will  be  ready.  Checks. 
Whcm  you  call  and  receive  your  check,  you  sign  the  office- book, 
and  then  taking  it  widi  the  certificate  of  payment  (which  the  Ac- 
countant-General always  gives,)  to  the  Eeport  Office,  (the  account  Report  Office. 
side,)  you  file  it  there,  paying  is.  6d,  for  die  filing  the  certificate. 
The  check  (being  marked  "  entered"  by  the  clerk,)  you  then 
take  with  your  order  and  report,  to  either  of  the  Registrars  Regfstrar. 
you  can  find  most  at  liberty  to  attend  to  you.  He,  looking  over 
that  part  of  the  report  which  will  have  ascertained  the  amount  of 
the  costs  taxed  to  each  party,  and  also  perusing  the  directum  for 
their  payment  in  the  order,  will  countersign  your  check,  which  is 
then  complete,  and  may  either  be  negotiated,  or  sent  in  to  your 
bankers,  like  any  other,  or  taken  to  &e  Bank  for  payment.  In  Bank, 
the  latter  case,  you  present  it  in  the  Chancery  department  at  the 
Bank,  opposite  to  me  Secretary's  Office,  for  examination  with 
the  bijoks,  and  to  be  marked  with  the  folio  of  the  account ;  it  is 
then  to  be  taken  to  the  Chancery  Office,  near  the  Discount  Office 
there,  where  you  receive  tickets  and  directions  to  the  cashiers 
and  Tellers  in  the  great  hall,  to  pay  you  in  notes  or  cash,  or 
both,  at  your  option.  This,  however,  need  not  be  personally 
done  by  the  solicitor.  The  check,  being  indorsed  by  him,  will 
be  paid  to  the  bearer.  The  check  must  be  presented  within  a 
month  from  the  date,  as  the  check  itself  expresses.  And  the 
proceeding  is  the  same  in  the  case  of  payments  made  to  any 
party  in  the  cause,  in  which  it  is  often,  •  if  not  generally,  conve- 
nient for  the  solicitor  or  his  clerk  thus  to  pass  the  check  through 
the  offices  for  the  client,  and  then,  not  forgetting  the  client's  in- 
dersing  the  check,  to  pay  it  either  into  his  own  or  his  client's 
bankers.  In  case  of  costs  to  be  paid  out  of  money  or  cash,  when 
no  sale  is  necessary,  you  take  your  order  and  report  to  the  Ac- 
countant-General, in  the  first  instance,  (without  any  Certificate 
from  the  Registrar,)  and  bespeak  the  check.  But  as  to  the  re- 
ceipt of  money  or  funds  by  parties,  see  Ch.  L.  p.  233,  in  con* 
nexion  with  this  subject. 

VOL.  I.  T 
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cHAPVBa       V  a  Mk  of  tlbotk,  or  tnuisfer  of  fiands,  to  any  pvty  be  divected, 
LXVIII.     ^'^  Rtctioing  Monty  wt  cf  Court,  Cb.  L.  p.  233,  a»  above. 

1.       It  is  also  probable,  that  stock  may  be  directed  to  be  transferred 

Deeds  to  be    to  a  pai^,  upon  executing  a  release  or  conveyance,  upon  the 
executed.        ^^^^  ^  which  the  parties  differ.    In  such  case,  the  draft  being 
piepared*  is  to  be  leifi  in  the  Master's  Office,  and  a  similar  oonne 
pureued,  so  far  as  applicable,  to  that  described  in  reference  to  a 
purchaser,  mtU,  p*  289, 290,  so  far  as  regards  the  taking  out  and 
serving  warrants,  and  reference  to  a  counsel,  if  required  by  the 
M»Btei :  and  ultimately  the  Master's  clerk  will  engross  the  con- 
AUowance.      ^''oyvice,  get  the  Master's  aUocutur  upon  it }  apd  the  Master's 
Certificate.'      report  or  eertificaU  thereof,  when  obtained,  is  to  be  filed  in  the 
usual  way,  and  an  office  copy  taken,    Afler  the  execution  of  the 
deeds  by  aJl  necessary  parties,  and  ap  affidavit  of  the  due  execa* 
tion  (see  form  in  vol.  ii.)  made  and  left  in  the  Master's  Office, 
and  an  office  copy  taken,  and  warrants,  on  leaving  it,  taken  oat 
and  served :  the  Master  will  make  his  report,  cerufying  the  due 
execution ;  which  is  to  be  filed  in  the  Report  Officse,  and  an 
office  copy  taken ;  upon  which,  and  leaving  the  order  or  decree 
directing  the  transfer,  the  office  copy  of  the  Master's  r^ort  of  his 
alUnoance  of  the  deeds,  and  the  office  copy  of  the  report  of  the 
Register  cer-    due  execution  of  then^,  with  the  Registrar,  be  will  give  you  his 
tificate.  certificate  to  the  Accountant-General  for  the  transfer,  (or  sale, 

as  the  case  may  be ;)  all  which  being  then  left  with  the  Account- 
aot»Geoeral,  he  will,  after  examination,  and  finding  .no  error, 
make  the  transfer  or  sale  as  directed  ;  if  it  be  a  <a/e,  and  conse- 
quent ftaymowt  cfmone^,  Vy  his  check  and  the  Registrar's  certifi- 
cate, the  mode  has  been  lately  described ;  if  a  transfer,  a  certifi- 
cate of  that  will,  in  like  manner,  be  given  you  bj[  the  Acooontr 
ant-General  as  a  voucher,  but  not  to  be  filed  in  the  Report 
Office.  And  although,  in  case  of  payment  of  a  sum  jiot  raised 
by  sale,  but  paid  out  of  an  aggregate  or  specific  sum,  standing 
to  any  particular  accoimt  in,  or  to  the  credit  of,  the  cause,  a  oer> 
tificate  from  the  Registrar  to  the  Accountant  Geoetal  is  not  ne- 
cessary ;  yet  the  Accountant-General's  check  is  to  be  proceeded 
in  as  before,  with  his  certificate  of  payment,  to  be  filed  in  the 
Report  Office,  and  the  order  and  report  produced  to  the  Regis- 
trar, who  sigi»  his  initials  in  that  part  of  each  where  the  re^ec- 
tive  sums  are  mentioned,  when  he  signs  the  check. 
Nou-pay-  Should  the  defendants,  the  executors,  not  pay  any  balances  re- 

ment  by  eze-  maioing  in  their  bands,  within  a  reasonable  time  after  the  order 
coton.  /or  such  payment  has  be^  obtained,  similar  proceedings  to  those 

detailed  under  the  head  of  Pmjfmeint  of  Money  into  Court,  Ch.  L^ 
in  case  of  their  non-payment  of  monies  admitted  by  their  aneieor, 
ante  p.  232,  must  be  xikeu ;  viz.  first,  an  application  to  the  Court 
by  motion,  on  notice  served  their  Clerics  in  Court,  and  an  affida- 
vit  of  service  made  and  filed,  and  an  office  copy  taken,  to  be  used 
in  Court  on  the  motion,  in  case  of  the  defendants  not  appearing ; 
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also  a  certificate,  from  die  Acoonntaot-Geneial  of  the  non-paj* 
ment.  If  the  defendants  appear,  and  pray  time,  it  will  probably 
be  granted  them ;  if  they  do  not  appear,  the  Cooit  will  exercise 
its  own  discretion  in  giving  them  time  or  not,  or  so  much  as  the 
circumstaDces  may  induce.  The  order  must  be  drawn  up  and 
•served  on  the  Clerks  in  Court,  and  if  you  suspect  the  money  will 
not  be  paid,  it  will  be  advisable  to  procure,  immediately,  from 
your  Clerk  in  Court,  a  writ  of  ezeeuttoa  rf  the  order,  which,  as 
stated  in  the  case  just  adverted  to,  must  be  served  per$onafiy  on 
the  parties,  in  order  to  bring  them  into  "  contempt,"  before  the 
expiration  of  the  time  limited  by  the  order  for  the  payment.  An 
attachment  follows  the  non-complianoe  with  this  writ,  and  will 
be  made  out  by  your  Clerk  in  Court,  as  in  the  other  cases,  upon 
production  of  an  afiidavit  of  service  of  the  writ  of  execution,  and 
the  Accountant* General's  certificate;  upon  which  attachment 
they  will  be  arrested,  and  kept  in  the  county  prison  until  the 
ordier  ia  complied  with,  and  the  contempt  cleared,  which  is  not 
without  payment  of  the  costs  also ;  and  then,  either  the  Court,  on 
ap^cation,  will  make  an  order  for  their  discbarge,  or  it  may  be 
given  to  the  Sheriff  by  your  Clerk  in  Court. 

It  may  be  added  here,  that  in  the  course  of  taking  the  accounts 
in  the  Master's  Ofiice,  it  may  happen,  that  one  or  some  of  the 
creditors  are  mortgagees  in  possession.    In  that  case  the  Master 
cannot  examine  them  upon  interrogatories,  if  they  choose  to  stand 
Upon  their  security,  and  not  to  cotM  m  under  ike  deeree*    They, 
tiierefbre,  have  their  option,  and  will  consider  what,  under  the 
OTOumstances,  may  be  most  advisable  for  them  to  do.    If  they 
do  come  in,  which  is  by  canying  in  a  cUam,  they  may  then  be  so 
examined,  for  the  purpose  of  eliciting  all  their  receipts  and  pay- 
ments, and  thence  enabling  the  solicitor  conducting  the  suit  to 
proceed  as  in  case  of  executore,  founded  upon  the  examination, 
so  as  to  come  at  the  actual  balance  due  on  the  mortgage,  or  to 
see  if  the  mortgagee  has  been  over-paid,  and  if  the  annual  rents 
haye  exceeded  the  annual  intareA  ot  ^e  3ecurity..    And  with  re- 
spect to  taking  their  accounts  with  annmi  rssti,  see  Ch.  LIV. 
p.  263.    AnoUier  important  feature  in  an  executorial  or  other 
account  in  the  Master  s  Office  (every  variation  of  the  circumstan- 
ces of  which  it  is  scarcely  possible  to  exemplify,)  is  the  probable 
occanence  of  a  deficiency  ofasutt ;  in  which  case  the  process  of 
abatement  must  take  place  in  the  Master's  Office.    Legatees  are 
the  first  objects  of  this  abatement.    And  if,  excluding  legatees 
altogether,  the  estate  be  still  deficient  for  payment  of  simple  con- 
tract creditors  in  full,  the  requisite  calculations  must  be  made, 
and  statements  carried  in  to  the  Master,  to  enable  him  to  report 
the  fibct,  and  to  state  the  reducied  payment  to  be  made  (after  such 
abatement)  to  each  creditor.    See  also  vol.  ii.  for  a  form  of  State 
of  Facts  and  apportionment. 

Claims  in  their  nature  bearing  interest,  proved  before  and  al- 
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lowed  by  die  Master,  and  included  in  his  report,  are  vntitied  to 
a  computation  of  tubtmiuent  intereU,  which  the  ord^  on  further 
directions  will,  most  probably,  have  directed  to  be  made  fay  the 
Master,  and  that  he  may  be  at  liberty  to  make  a  separate  r^MXt 
thereof.  A  dutrge  of  subsequent  interest  is,  theEefore,  to  be  car* 
ried  in  before  the  Master  by  the  claimant,  computing- such  in- 
terest from  the  period  to  which  the  former  report  roeatiiHis  it  t» 
have  been  calculated,  to  such  future  period  as  it  is  expected  tfa^ 
debt  may  be  paid,  agreeably  with  that  part  of  the  order  on  fat* 
ther  directions  which  directs  the  payment.  See  such  Olmsrget 
vol.  Li.    And  as  to  claims  canying  interest,  see  Ch.  I«iy. 

When  the  rights  and  interests  of  parties  have  been  asocvtained 
and  declared  by  the  decree  and  order  on  further  directions, 
(as  to  applications  for  which,  see,  in  connexion  with  this, 
Fetitum,  Ch.  XXXVI.  and  Ch.  L.  ]>.  237,  Repnseniative,)  some 
of  these  may  be  infants,  and  not  entitled  until  thc^  come  of  age 
to  the  funds  or  money,  either  standing  to  the  credit  of  the  caoae 
^nerally,  or  carried  over  to  theii  particular  account,  such  par- 
ties, to  obtain  payment  or  transfer  of  such  money  or  funds,  must 
petition  the  Court  to  have  the  same  transferred  or  paid.  Money 
is  never  paid  out  of  Court  on  motion,  but  on  petition  only,  excq>t 
in  cases  where  tntereit  only  is  applied  for.  13  Ves.'  394.  4 
Madd.  228.  The  petition  may  be  either  to  the  Lord  Chancellor 
or  at  the  Rolls.  And  in  either  case,  the  usual  modes  of  proceed- 
ing in  point  of  notice  in  the  one  way,  or  service  of  the  petition 
in  the  other,  and  drawing  vl^  the  order  in  both,  will  be  attended 
to.  In  case  of  infants  attaimng  their  age  of  twenty-one,  not  only 
their  titU  must,  as  in  all  other  cases,  he  fully  set  forth  lirom  the 
pleadings  and  proceedings  in  the  cause,  but  sufficient  parochial  ex- 
tracts of  the  registry  of  their  baptism,  verified  by  a£Bdavit,  obtained. 
See  thefonm  of  Petition  and  Affidavit,  vol.  ii.  and  alsoCb.  L.p.236. 
As  this  petition  is  most  likely  to  be  unopposed,  it  may,  if  so,  be  set 
down  amongst  the  consent  petitions,  on  the  day  appointed  by  his 
Honour,  if  at  the  Rolls,  which,  generally,  is  the  more  convenient 
course.  Notice  of  these  consent  days  is  always  given  by  a  paper 
in  the  Register  Office,  affixed  to  the  side  of  the  Report  Office,  on 
the  Uft  hand.  The  usual  briefs  for  counsel,  or  perhaps,  ooe  only, 
will  be  prepared,  including  the  affidavit,  which,  when  procured, 
must  be  fifed,  and  an  office  copy  taken,  and  the  Accountant- 
General's  certificate  of  funds  must  be  also  bespoken  and  had 
ready  for  the  hearing  of  the  petition,  or  at  any  rate  to  be  pio- 
duced  to  the  Registrar  afterwards,  when  applied  to  to  dnw  up 
the  order.  This  document,  indeed,  will  be  wanted  even  in 
drawing  up  the  petition,  as  it  forms  one  of  its  statements.  The 
Court  must  be  attended  in  the  usual  way.  And  it  will  be  easily 
understood,  that  a  petition  of  this  description  is  applicable  to  any 
description  of  person  having  to  apply  to  tne  Court  for  funds.  See 
FetitUnu,  Ch.  XXXVI.  and  Ch.  L.  p.  237,  as  above. 
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The  order  being  made  and  perfected,  is  to  be  proceeded  on    CHAPTER 
like  others  in  the  Accountant-Generars  Office ;  where,  if  it  be      lxviii. 

money  to  be  paid,  you  obtain  it  as  in  the  other  cases  before  no-  '—. 

ticed  :  if  a  transfer,  you  then  leave  an  exact  description  of  the  Payment, 
party  into  whose  name  the  transfer  is  to  be  made  ;  and  if  the  Transfer, 
party  have  already  an  account  in  the  Bank  books  and  desires  this 
to  be  transferred  to  the  same  account,  it  will  be  done,  on  instruc- 
tions being  left  at  the  Accountant-GeDeraFs  OfHce  to  that 
efiect.  See  Paying  and  Rtceiving  Mimey  in  Court,  Ch.  L.  And 
generally  it  may  1^  uaefal  for  the  s<riicitDr  for  a  plaintiff  to  refer 
to  the  Pr$c9edhigs  fur  DefendaTitt,  and  vice  vend,  as  they  go  on, 
to  sec  the  corresponding  mevementSk 
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CHAPTER  CHAPTER  LXIX. 

L_  Gerieral  Proceedings  for  Defendants. 

A  DEFENDANT  having  been  served  with  process,  the  first  step  for 
him,  if  thought  fit,  may  be  to  search  in  the  Six  Clerics'  Office  by 
your  Clerk  in  Court,  to  ascertain  whether  any  bill  be  filed ;  so  as, 
if  deemed  proper,  to  proceed  as  pointed  out  on  that  subject  in 
Ch.  XVI.  That  matter  being  aisposed  of,  and  subject  to  the 
course  you  take  in  it,  the  next  thing  is  to  secure  your  client  from 
inconvenience  by  entering  an  appearance  to  the  bill,  as  to  which 
see  Ch.  XXVII.,  and  observe  the  corresponding  proceedings  for 
the  plaintiff,  ante,  throughout,  at  each  stage.  The  appearance 
being  entered,  the  character  of  the  plaintiff,  in  point  of  aecurity 
for  costs,  may,  if  thought  requisite,  be  then  considered  of, 
as  to  which  see  Ch.  LXVII.,  p.  360.  Should  the  plaintiff  be 
proceeding  against  your  client,  both  at  law  and  in  equity,  see 
as  to  plaintiff  put  to  his  election,  Ch.  XLVII.,  p.  208.  Should 
the  bill  be  an  Ii^iuiction  bill  of  any  kind,  see  Ch.  X.  and  Ch. 
'XXI.  If  the  bill  be  one  in  which  a  ne  exeat  r^no  is  prayed,  see 
Ch.  LXII.  If  it  be  a  Certiorari  bill,  or  bill  of  Interpleader,  see 
Ch.  X.  If  a  bill  of  discovery  or  to  perpetuate  testimony,  see  Ch.  XI. 
And  generally,  it  is  advisable  to  have  the  collateral  proceedingsfar 
the  plaintiff  in  view,  Ch.  LXVIII.,  in  attending  to  those  of  the 
defendant.  The  appearance  being  entered,  (or  before,  on  pa3fing 
6«.  8c2.)  you  may,  if  desirous  of  knowing  as  early  as  possible  the 
purport  of  the  bill,  peruse  it  on  the  file  immediately,  and  of  course 
before  your  office  copy  can  have  been  made,  by  applying  to  your 
Clerk  in  Court,  who  will  get  the  bill  from  the  Six  Clerks'  study, 
and  give  you  the  inspection  and  perusal  of  it.  You  vnll  then,  if 
you  have  not  done  it  before,  bespeak  of  him  the  office  copy,  re- 
membering, in  an  Ir^tmction  cause,  (Ch.  LXI.)  ;  or,  if  you  have 
an  idea  oi demurring,  (Ch.  XXXI.,)  the  importance  oiexpe^tion; 
in  the  first  case,  that  you  may  put  in  your  client's  answer  in  time 
to  prevent  the  injunction  issuing ;  in  the  other,  that  you  may  be 
enabled  to  demur  within  the  eight  days.  If  the  office  copy  be 
not  signed,  it  had  better  be  done  as  soon  as  may  be,  and  if  it  ap- 
pear to  be  materially  incorrect,  it  should  be  compared  with  the 
original  and  rectified.  And  if  it  should  appear  necessary  to  rrfer 
the  bill  for  scandal  or  impertinence,  (Ch.  LIII.)  that  also  re- 
quires early  attention.  For  all  these  purposes,  however,  the  soli- 
citor, after  perusing  the  bill  himself,  lays  it  (viz.  the  office  coput 
if  there  be  not  time  to  make  a  copy  from  it  on  brief  paper)  before 
counsel,  to  advise  on  the  coune  to  be  pursued  by  his  client,  viz. 
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whether  to  demur,  pUad  to,  or  antwer,  the  bill,  not  forgetting  the    CHAPTER 
possible  importance  of  informing  himself  immediately,  so  far  as  he       lxix. 

IS  inclined  to  rely  on  his  own  judgment,  whether  there  be  any  

ground,  in  particular,  for  demurring  alone ;  it  being  recollected 
that  only  eight  days  after  appearance  are  in  strictness  allowed 
for  that  purpose,  unless  on  some  ven/  special  ground,  without  the 
right  to  obtain  further  time  as  in  other  cases  of  plea  or  answer. 
See  Ch.  XXXI.  Plea,  Ch.  XXXII.  Or  if  dieclaimer  should 
be  thought  right,  see  Ch.  XXXIII.  But  if  the  solicitor  is  him- 
self quite  tatisfied  that  an  answer  must  be  put  in,  then,  though  he 
may  still  deem  it  right  to  have  the  sanction  of  counsel's  opinion, 
not  being  so  pressed  for  time,  a  copy  may  be  made  on  brief  paper, 
and  that  laid  before  counsel  for  the  purpose  now  spoken  of;  and 
should  counsel  advise  the  bill  to  be  referred  for  scandal  or  im- 
pertinence, see  Ch.  LIII.  It  may  here,  however,  be  remarked, 
that  if  the  bill  be  in  fact  demurred  to,  or  referred,  the  defendant 
is  not  compellable  to  put  in  his  answer,  nor  take  out  his  first 
order  for  time,  until  the  demurrer  or  reference  is  disposed  of, 
-  which  sometimes  delays  the  plaintiff,  unless  he  is  active,  and 
does  what  properly  belongs  to  the  defendant  to  do  in  such  case, 
viz.  take  the  necessaiy  steps  for  getting  the  demurrer  argued,  or 
the  reference  proceeded  in,  before  the  Master. 

With  respect  to  retaining  counsd,  that  is  sometimes  done  very 
early,  for  obvious  reasons,  meaning  (generally)  your  leading 
counsel.  Sometimes,  in  the  apprehension  of  an  impending  suit, 
a  general  retainer  .is  given,  which  extends  to  all  suits  in  which 
the  client  is  or  may  be  implicated,  whether  as  plaintiff  or  de- 
fendant, the  fee  on  which  is  five  guineas.  But  a  special  retainer 
is  more  limited,  being  confined  to  the  particular  cause,  whether 
existing  or  expected ;  the  usual  fee  on  which  is  a  guinea.  The 
matter  is  transacted  with  the  counsers  clerk,  leaving  the  retainer 
in  writing. 

If  any  of  the  above-mentioned  proceedings  (demurrer,  plea, 
reference,  &c.)  be  resorted  to,  their  result  will  be  waited  for,  and, 
unless  the  defendant  himself  be  desirous  of  despatch,  he  will  not 
put  in  his  answer  before  the  rales  and  practice  of  the  Court  re- 
quire him  so  to  do,  which,  however,  he  had,  generally  speaking, 
better  perhaps  not  exceed,  so  as  thereby  to  expose  himself  to  an 
attachment ;  though,  by  the  practice  of  the  Six  Clerks'  Ofiice,  it 
is  considered  as  settled,  that  an  attachment  is  never  to  be  issued 
without  notice  (by  a  short  note)  given  by  the  plaintiff's  Clerk  in 
Court  to  the  defendant's  Clerk  in  Court,  and  which  the  latter 
forwards  to  his  client,  the  defendant's  solicitor,  so  that,  frequently, 
a  defendant's  solicitor  does  not  put  in  the  answer  until  pressed 
for  it  by  the  other  side,  by  the  note  just  mentioned,  if  not  two  or 
three  such  notes.  But  when  the  answer  has  been  thus  caUedfar, 
defendant's  solicitor  generally  should  lose  no  time  in  preventing 
the  issuing  of  an  attachment,  and  should  therefore  foithwith  ap- 
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fply  to  tke  Court  for  his  first  outer  for  time,  (as  to  wliat  time  he  is 
entitled  to,  seeCh.  XXIX.  p.  117,)  aodniiMtniMitfaiidEs  it  right  U> 
inform  the  opposHe  Cleik  in  Court  penoaallj,  or  by  a  note  to  the 
effect*  dmt  he  hat  appiiedfar  ^h9'an^er  which  JthmU  be  served  as  som 
at  drawn  mp,  and  that  his  time  shall  run  from  the  present  nument. 
As  to  the  nuaunr  of  obtaining  the  orders,  see  Ch.  XXXVIl. 
If  the  £rBt  apfdication  be  by  motion,  the  motion  paper  to  counsel 
will  (in  a  town  cause)  be  indorsed,  ^  to  move  that  tne  defendant, 
A.  B.  may  have  a  month's  time  to  plead,  answer,  or  demnr, 
not  demurring  alone— ^rst  appiicationy  and  not  in  contemnL" 
See  Motions,  Ch.  XXXV.  £kit  in  a  anxtry  cause  it  ¥r0ula  be 
''  for  a  commission  to  take  the  answer,  plea,  or  demurrer,  of  the 
defendant  A.  B.  not  demurring  alone,  and  six  wedm  to  setam 
the  same."  The  order  until  served  will  not  prevent  an  attach- 
ment.  If  (^  answer  cannot  be  got  ready  and  filed  befose  the 
expiration  of  the  first  order ;  t&n,  (although  an  attachnrnt 
would  sdil  not  be  issued  without  notice,)  it  may  be  right,  in  dee 
time,  to  apply  for  the  second  order,  peibaps  by  petition,  (see 
forms  in  vol.  ii.) ;  if  by  motion,  the  suggestion  on  the  motion  papa 
must  be  *'  second  apfdication  and  not  in  contempt."  No  ew 
tempt  (although  in  d^nUt)  is  incurred  until  an  attachment  is 
issued.  If  still  unable  to  put  in  the  answer  by  or  before  the  ex- 
piration of  this  order,  then,  either  you  must  let  an  attaehsment  go 
aeainst  your  client,  and  for  which  sefi  that  head,  Ch.  XVIL.  and 
also  prepare  your  client  for  it ;  or  else  it  may  be  matter  of 
arrangement  with  the  opposite  solicitor,  so  as  to  give  the  benefit 
of  the  attachment  to  the  plainttf  ,  without  the  disagreeableoess  or 
trouble  of  its  actual  execution  upon  your  client  by  tiie  sheriff's 
officer.  Either  this  must  be  done  or  you  must,  under  the  third 
Older  for  time,  incur  die  danger  of  a  messenger,  of  which  enough 
has  been  said,  Ch.  XX.  p.  89,  and  Ch.  XXIX.  p.  117,  and 
which  most  solicitors  avoid ;  but  if  you  are  morally  sore  of 
putting  in  the  answer  within  the  fortni^,  there  seems  to  be  no 
absolute  or  rational  objection  to  this  thiid  and  c(mditional  (how- 
ever to  sawefearfiU)  order.  But  if  yon  think  you  have  ground 
for  a  special  application  to  the  Court  ror  more  time  dian  by  either 
of  these  modes  you  could  obtain,  then  the  brief,  on  motion,  or 
the  petition,  must  state  the  circumstances  fully,  accompanied  by 
an  aiffidavit  verifying  them.  But  if  the  defendant,  for  any  reason, 
or  you  for  him,  prefer  to  hazard  a  third  order  for  time,  on  the 
temis  already  stated,  the  mode  is,  when  the  order  has  been  ob- 
tained, and  computed,  and  served,  (see  Orders,  Ch.  XXXVII.) 
for  the  solicitor  to  deliver  it  to  his  Clerk  in  Court,  who  will  then 
apply  to  the  entering  Registrar,  by  whom,  on  production  of  the 
onier,  an  entry  will  be  made  of  defendant's  appearance ;  and  the 
Clerk  in  Court  subscribes,  at  the  same  time,  the  consent  sub- 
joined thereto,  for  the  Serjeant-at-Arms  to  so  against  defendant, 
as  directed  by  the  order.    A  certificate  of  appearance  is  then 
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entered,  dated,  and  signed  by  the  Registrar,  and  a  copy  of  tlie   CHAPTER 
certificate  with  the  order  served  On  the  plaintiff's  Clerk  in       lxix. 

Conrty  in  the  usual  course,  that  is,  not  personally,  but  on  his  -^ — ' 

writing  clerk  or  agent,  at  his  seat,  showing  him  the  original  ^^^^^  served. 
order,  passed  and  entered,  at  the  time  of  delivering  him  the 
<^Bce  copy  and  certificate.* 

Defendants,  when  exceedingly  pressed  for  more  time  to  put  in  Insafficient 
their  answer  Uian  the  rules  of  the  Court  in  regular  course  allow,  »*»»^^'"- 
sometimes  file  an  answer  not  replying  at  all  to  some  charges  or 
tntenoegations  they  deem  unessential  to  justice,  and  the  answer 
thereiwce  is  not  (technically)  a  fvU  one,  though  true  so  far  as  it 
goes  ;  and  which,  under  particular  circumstances,  they  may 
&ink  justifiable  in  conscience,  (their  oath  not  being  thereby  vio- 
lated), with  a  view  to  impede  the  progress  of  an  iniquitous  suit, 
by  inducing  the  plaintiff  to  except  to  the  answer  as  insufficient 
for  patting  the  cause  at  issue*  But,  in  14  Ves.  415,  an  answer, 
not  full,  was  ordered  to  be  taken  off  the  file  as  no  answer ^  but 
merely  delusive  \  with  an  immediate  order  of  reference  to  see  if  it 
were  subftantiaUy  an  answer  or  not.  More  recently,  however,  it 
was  decided  that  such  an  answer  can  only  be  disposed  of  in  the 
regular  way,  by  exception^  until  a  general  order  of  Court  be  made 
to  the  contrary,  3  Madd.  437.  And  as  to  Exceptions,  see  Ch.  L  VI. 

The  defendant's  solicitor  being,  of  course,  attentive  to  get  his  Preparing  an- 
client's  answer  put  in,  and  his  client  thereby  out  of  immediate  "^^''* 
jeopardy,  as  eaiuy  as  may  be,  he  will  either  himself  have  drawn, 
or  laid  before  counsel  imhwxtioM  to  draw,  the  answer :  the 
latter  most  probably,  as  the  more  usual  and  convenient  course, 
on  account  (as  in  hilU)  of  the  necessity  of  the  answer  being 
perused  and  signed  by  counsel,  who,  therefore,  with  most  advan- 
tage draws  it.  The  instructians  to  counsel  you  will  have  derived  Instrnctions. 
from  your  own  careful  perusal  of  the  bill ;  and  either  your  own 
personal  knowledge,  or  knowledge  obtained  from  your  client,  by 
going  through  the  substance  of  the  bill  minutely  with  him,  of  such 
facts  and  circumstances  as,  being  stated,  will  amount  to  such  an 
answer  as,  if  possible,  to  put  a  stop  at  once  to  all  further  pro* 
ceedings  of  the  plaintiff,  if  the  subject-matter  be  of  a  nature  to 
admit  of  so  summary  an  extinguishment  of  the  suit :  otherwise, 
and  if  the  suit,  and  consequently  the  bill,  implicate  various  and 
multifarious  matters,  and  especially  matters  of  account,  (in 
which  case  the  assistance  of  an  accountant  may  be  necessary,) 
or  receipts  and  payments ;  then  your  attention  and  care  are  pro- 
portionably  called  upon,  especially  recollecting  the  seriousness  of 
the  oatA  by  which  your  client's  allegations,  denials,  or  statements, 

*  There  certainly  map  be  circnmetances  under  -which  it  would  be 
highly  expedient  to  obtain  the  third  and  conditional  order ;  but  those 
fircumstances  cannot  so  properly  be  explained  here,  as  they  can  be 
adverted  to  by  the  solicitor's  attention  to  the  sitttation  of  his  client, 
&c.  &c.  when  the  urgency  occurs  In  practice. 
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CHAPTEE  Utt  to  be  sanctionecU  Your  object  must  be  supposed  to  be,  to 
comply  with  the  law,  and  the  requirement  of  the  Court,  by  your 
client's  fully  answering  the  bill,  at  least  substantially  and  to  a 
common  intent,  which  means,  such  an  answer  as,  without  merely 
captious  objections  taken,  must  be  understood,  in  the  common 
acceptation  of  langus^,  to  amount  to  a  substantial,  and  reason- 
ably satisfiictory  answer  to  the  bill.  This  is  the  least  you  can  re- 
gularly do ;  though,  in  some  cases,  it  is  not  easy,  if  practicable, 
to  do  mortf  and  certainly  then  not  necessary :  in  such  instances,  it 
may  be  useful  to  bear  these  distinctions  in  mind  when  before  the 
Master,  should  the  answer  be  excepted  to  for  insufficiency,  and 
submit  to  him  that  the  parts  excepted  to  (if  the  circumstances 
will  bear  you  out)  are  sufficient  to  a  conwum  intent;  and  that  may 
prevail  over  the  exception,  and  be  allowed  by  the  Master;  for 
if  a  plaintiff  is  determined  to  except,  right  or  wrong,  how  can  he 

Information.    ^  hindered  1    To  obtain,  however,  complete  and  satisfactory 
iitformation  for  the  answer  from  your  client,  you  may  find  it 
very  useful  to  sit  down  with  him  (the  length,  intricacy,  or  im- 
portance of  the  bill,  being  supposed  to  require  it,)  and  go  deli- 
oerately  through  the  bill,  especially  the  charging  and  inteno- 
gating  part ;  but  interrogatories  to  facts  not  charged  need  not 
be  answered.     1  Ves.  638.    You  will  thus  obtain  from  your 
client  in  writing,  separately,  or  perhaps  in  the  wide  margin 
of  a  brief  copy  of  the  bill,  such  answers,  explanations,  con- 
tradictions, &c.,  as  will  enable  your  counsel,  by  embodying 
them,  to  draw  the  answer,  if  you  do  not  do  it  yourself :  nor  be 
so  desirous  of  rapidity  or  despatch,  as  thereby,  and  by  con- 
sequent possible  omissions,  and  especially  errors,  for  want  of 
due  attention,  to  subject  your  client  to  the  hazard,  or  rather  t;er- 
tainty,  expense,  and  trouble,  of  having  to  put  in  9l further  answer, 
unless  (what  is  not  to  be  imagined)  you  purpose  putting  in  an  in- 
sufficient answer  for  the  sake  of  eaining  time ;  a  practice  which, 
however  it  may,  (if  ever  resorted  to,)  m  some  extreme  caws  of 
persecution  or  oppression,  or  peculiar  hardship,  be  thought  con- 
sistent with  good  conscience,  as  a  mode  of  self-defence,  (taking 
care  that  the  oath,  upon  being  sworn  to  the  trtuh  of  the  answer, 
be  not  violated,)  yet  is  altogether  discountenanced  by  the  Court, 
and  to  be  well  looked  to  by  the  solicitor,  both  on  account  of  the 
peril  generally,  and  the  possible  danger  of  thereby  causing  hb 
client,  though  unintentionally,  to  violate  his  oath.    On  the  other 
hand,  some  cases  are  of  such  a  nature  as  to  make  it  scarcely 
practicable  for  a  defendant  to  put  in  an  answer  which,  though 
legally  sufficient,  is,  at  the  same  time,  satisfactorily  so  to  a  plain- 
tiff, especially  if  litigiously  disposed.    In  all  this,  however,  you 
have  ample  ground  for  your  counseFs  advice  and  assistance.  6nt 
it  is  perhaps  allowable,  in  every  point  of  view,  to  make  your 
client  8  answer  as  short  as  possible,  consistently  with  giving  a 
proper  answer.    See  Ch.  XXVIII. 
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In  case  of  plea  being  deemed  the  proper  mode  of  meeting  the    chapter 
^Inntiff's  bill,  see  Ch.  XXXn.  l.xix. 

Should  a  di$elaimer  to  plaintiff's  bill  be  advised,  see  Ch.    

XXXIII.  ^***' 

If  a  d^rrer,  Ch.  XXXI.  or  pUa  be  advised,  they  are  each  SimnSirr 
engrossed  like  an  answer,  and  filed  with  jour  Clerk  in  Court,  as  EngroMing, 
stated  under  those  respective  heads.  swearing. 

But  supposing  an  answer  (in  a  town  cause,  or  in  a  country  JJ,^,"* 
cause,  if  toe  defendant  choose  to  come  to  town  to  swear  the  _ 
answer,  instead  of  having  a  commission,)  to  be  put  in ;  when     ^^"  cause, 
drawn,  signed  by  counsel,  and  carefully  perused  by  yourself, 
(and  in  many,  if  not  most  cases,  the  draft  read  over  to  or 
with  your  client,  or  a  copy  given  him  for  his  perusal,  remarks, 
and  approbation,)  it  is  then  like  a  bill,  to  be  engrossed  in  words 
at  length  on  parchment,  using  no  figures,  except  in  the  schedules 
of  accounts,  or  where  quotations  are  introducea  or  exact  copies  of 
documents.    The  counsel's  name  is  not  to  be  omitted.    The 
engrossment  being  carefully  examined  and  approved  by  yout 
client,  is  to  be  signed  by  him  at  the  foot  of  the  skin,  or  of  each 
skin,  as  well  as  the  scheoules,  if  any.    The  usual  mode  of  sign- 
ing the  name  is  sufficient.    It  appears  there  is  a  standing  order 
of  Court,  though  at  present  not  attended  to,  which  requires  an- 
swers, in  a  town  cause,  to  be  signed  in  the  presence  of  the  Master 
before  whom  it  is  sworn.    Bea.  Ord.  452.    You  may;  tiiere- 
fbre,  either  let  your  client  sign  the  answer  at  your  office  or  else- 
where, before  you  attend  him  to  the  Public  Office  to  be  sworn,  or 
let  him  sign  it  when  he  is  there ;  though  not  in  the  presence  of 
the  Master.    When  you  enter  the  Public  Office,  you  present  the 
answer  to  the  derk,  showing  him  the  defendant  to  be  sworn :  he 
then  takes  defendant  to  the  Master  in  the  inner  room.    Yon 
may  accompany  him  or  not,  as  you  please :  the  fee  is  a  shilling.    . 
Should  you  be  so  pressed  as  not  to  be  able  to  do  thisvnthin  office 
hours,  the  Master  may,  on  such  emergency,  be  attended  at  his 
residence.    The  jurat  you  may  either  write  yourself  (on  the  top  Jurat. 
of  the  first  skin  left  hand  corner)  or  leave  it  for  the  clerk  of  the 
Public  Office  to  do.    The  words  are: — "Sworn  (or  if  two  or  Pablic  office. 
more  defendants,  hcth  or  all  sworn)  at  the  Public  Office,  in 

Southampton-bu'ddings,  Chancery-lane,  the  —  day  of ,  (the 

day  at  length,  the  year  hi  figures,)  before " 

It  is  then  signed  by  the  Master  when  the  defendant  has  been 
sworn. 

The  Jurat  varies,  of  course,  if  answer  sworn  elsewhere  than  at  Elsewhere. 
the  Public  Office ;  in  which  case  it  most  be  left  with  the  Master; 
or  if  at  the  office,  vrith  the  clerk,  until  called  for  by  your  Clerk  in  clerk  in 
Court  to  file,  which  he  will  do  immediately  on  your  information,  Coort.         * 
though  he  is  frequently  looking  in,  to  ascertain  what  answers  are 
lying  for  him.    The  substance  of  the  oath  administered  by  the  Oath. 
Malster  is,  "  that  what  the  answer  contains  concerning  |he  par«^ 
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tias'  own  acts  and  deeds,  is  line  to  ihelr  own  koowled^^  jifod 
tiiat  what  relates  to  the  acts  aod  deeds  of  others  they  l^efsev^^ 
be  true."  .  ^, 

In  somey  or  most  cases  of  amicable  suits,  and  where  ther^  b 
every  reason  to  be  satisfied  of  the  truth,  of  t)ie  answexft*  thie.wti^ 
is  waived,  which  is  permitted  by  the  Court  on  an  order  ob^w^ 
bv  defendant,  as  of  ctmrse,  for  that  purpose,  in  case  the  pls^ntilni 
Clerk  in  Court  consents ;  though  often  the  plaintiff^s  poiicw 
obtains  the  order  as  the  least  expensive  and  ready  wa^«  Fb^ 
the  plaintiff  is  chiefly  or  equally  concerned  in  this  facility:,^  j^ 
the  retition,  vol.  ii.  Sometimes  the  signature  too  is  ijji  l^jg^^ 
ner  dispensed  with,  where  known  to  oe  not  material^  ai^q  'aoi 
easily  obtained,— especially  in  absence  abroad  or  the  ;^il^*  i  ^ 
these  instances  the  motion  paper  (if  by  motion)  on  whiob  p^in* 
tiff's  counsel  applies  to  the  Court  (if  the  application  be  by  |il^in» 
tiff)  isy  **  That  tbe  defendant  may  be  at  liberty  to  put  in  b|B  u- 
awer  without  oath,"  or, ''  without  oath  and  signature,"  sjji^tiif 
case  may  be.    The  same  if  by  petition,  see  Ch.  'SULXYtf.^^l , 

A  defendant  residing  within  twenty  miles  of  L^ondon,.  (a^  so 
not  entitled  to  a  commission,)  but  unable  from  illness  to  qQjjs^to 
town  to  be  sworn,  a  Master  will  usually  attend  him,  a£coii|p]^iei 
by  the  clerk  from  the  Public  Office.  The  fee,  to  ,my.  {MvI  V 
llondou  or  Westminster,  Pavement  of  the  Borough,  Hors^jgapi 
l^e,  or  King's  Bench  prison,  is  two  guineas ;  or  t|i  ' 
or  five,  in  proportion  to  a  larger  distaifice ;  never  exc^ 
latter  sum.  But  a  commiBsioxi,  as  in  ordinary  cay«a,  ,| 
stead  of  the  Master's  attendance,  be  obtaine4  on  s|^cial,|^ 
When  the  defendant  is  an  ir^mt,  or  an  infirm  per^n,  oj:  j^^ 
lunatic,  see  Ch.  LXIII,  as  to  his  answer  by  ^Wrijics^.' 
Viarried  woman  be  defendant,  see  Ch.  LXIV.  .  /i  ...  u..  • 

Where  a  defendant  resides  in  the  country,  in  z^a^ntm  oopW^ 
above  twenty  miles  from  London,  and  is  therefore,  VnUtj^  Jo  a 
4edimu$  for  that  purpose^  see  Ch.  JCXIX.  p>  llQ,  I2i),« 
client's  answer  being  Jiled,  you  are  then  to  attei()4rto  .t] 
Orders  noticed  in  Ch,  XXX.  and  XLVIL  enforqng  ex 
In  plaintiff's  proceedings.    Or  if  your  answer  pe  reiq 
scandal,  &c.  see  Ch.  Llll,    Xf.  for  insuMciemcy,  see  Ch. 
and  if  a  better  answer  is  to. be  put  in,  the  piocee<&ngs  in 
be  similar  to  those  on  the  original  aoswer.  A  nd  .see  (Jh.  Xj^ 
as  to  supplemental  answers.  •  ^        'u' 

As  to  payment  rf  money  into  Court,  or  transfer  of  funds,  ^.ihiQ 
Biijt  require  it,  and  th^  defendants  are.  calle4  upon  i^r  (either^  -am 
Ch.  LXyill.  p.  372,  and  Ch.  U  p*.232. 

In  case  of  biU  cfremvor  filed,  and  subpoena  sery^,  aix  appear- 
aiice  is  to  be  enteied  in  the  usual  coui^  :  if  to  revjive  omj^mn 
answer  may  not  be,  neq^sary,  as.t^e  pl^intifls  will  rpvlve  hj  coder 
^r  want  of  it,  if  no  time  to  ^J^vper  l^pbtained.  But  dewodant 
js  entitled  to  the  s^onc^or^Qf  forltioaji^.fus  j^  tb^  joriginal  bilt    V  it 
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be  for  feviTor  and  supplement,  and  &e  new  matter  reqnite  an  an^   CHAFtER 
sWtt,  t^  answer  must  be  put  in.    See  BUI  cf  Bevtvor,  Clt*       lxix. 

xn. 

*  ftia  equally  proper  for  a  defendant,  as  for  a  plaintiff;  to  lay  the  Svideiice. 
pleadings  before  counsel  to  advise  on  the  eindenee  required  to  sup^ 
pttt'iitis  case,  when,  after  all  answers  are  filed,  and  the  phintilft 
hSvi  i^lied,  the  cause  is  at  tMsue  by  the  service  of  tubpasnai  t6  r«* 
Jiini  ^his  is  on  supposition  that  no  eircepfion  to  your  client's  an- 
swer'has  been  taken,  nor  the  answer  referred  for  scandal  or  im* 
lence ;  as  to  either  of  which,  see  Ch.  LVI.  and  Llil.  If  a 
answer  has  been  required,  it  vnllof  course  be  complied  with, 
atld  ^t  in  in  a  simihir  way,  mutatis  mutandis,  to  the  fiist  answer, 
i^id  as  to  consulting  your  counsel  on  the  evidence,  as  well  in  refers 
e!W!B,'to  filing  of  interrogatories,  the  essmtfurtion  if  witnesses,  either 
httbWi^  or  by  commission,  and  other  concurrent  matters,  see  Pro* 
eei$dfngsfor  the  Plainiiff;  to  which  the  proceedings  for  defend* 
antsine  similar,  mutatis  mutandis,  as  to  acting  in  each  stage  of 
the  cause  under  counsel's  direction,  where  requisite. 
-t^^  supplemental  Inll  should  be  filed,  the  mode  of  putting  in 
9tk  -Answer  u  similar  to  tiiat  to  the  original  bill. 
'  *  Sk&  Commission  to  Examine  Witnessa,  and  Examinatian  of  Wit* 
itesM;  in  reference  to  that  part  of  the  proceedings  for  defendants 
mfkeli  the  cause  is  arrived  at  that  stage,  Ch.  XXXIX. 

-ISee  Cross  BiU,  if  that  proceeding  should  be  deemed  necessary 
tiybe  resorted  to,  Ch.  XIIl. 

^-Pni^ieatibn  (see  Ch.  XLII.)  having  passed  by  rule  or  order, 
offieietopies  of  dl  depositions  may  then  be  obtained  from  the 
Boij^miner  in  a  town  cause,  or  from  the  Clerk  in  Court  whete 
&e  depositions  were  taken  by  commission.  Attention  should  be 
given  to  the  correctness  of  the  copies  with  the  recotd,  and  their 
blfittg.anthenticated  by  the  proper  officer.  Defendant's  solicitor 
fluRr.tiow  also  peruse  the  adverse  interrogatories,  if  any,  and 
dunpd  they  appear  leading,  or  scandalous,  or  impertinent,  may 
gnppnstir  the  depositions,  a^d  expunge  the  offensive  matter.  Irre- 
gtda)fHjr  in  the  examination  of  the  witnesses  may  now  also  be 
adV0^tSed  to.  The  Court  will,  on  application,  allow  time  for  this 
pnf]^Me,  if  required,  where  the  interval  between  publication  and 
neg£h%  is  short.    1  Swanst.  171.    See  Ch.  XLI. 

'^fVben  the  subpcena  to  hear  judgment,  Ch.  XLV.  has  been 
seivfd,  you  vrill  be  attentive  in  vour  searches  at  the  liegister 
Office,  t6  ascertain  the  situation  of  the  cause  in  the  Registrar's 
books,  [viz.  how  far  off  it  stands,  or,  in  other  words,  how  many  State  of  cause. 
cases  not  marked  off  diere  are  before  it,  from  which  you  may 
judge  'When  yours  is  likely  to  get  into  the  paper  of  the  day, 
reckoning  the  numi)er  of  days  there  may  be  for  hearing  causes, 
aM  the  average  number  beard  in  each*  day,  which  can  scarcely  T_^--i^-itv 
*  tj&titt  at  more  than  five,  or  six,  or  seven,]  as  well  as,  if  thought  j^  g^ng  \ 
ngt^,  to  avadl  yourself  of  im^  ^eguktrny  you  may  discover  in  down  came. 


SapplcaieQial 
Witneaies. 


Cron  biU. 

Pablieation. 
Depoaitioos. 


Snppreuiog. 


Snbpcena  to 
hear  Jndg« 
ment. 
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Briefs. 


Fees. 


tetHng  thg  cau$9  dawn  (Ch,  XLIV.) ;  principaUy,  if  set  down, 
amd  subpcEoa  to  hear  jaogment  served,  bifor^  pvbtieaUim  passed  ] 
in  whish  case  the  subpoena  has  been  quashed,  and  the  cause 
strack  out  of  the  paper  at  the  costs  of  the  ofiending  party. 
4  Madd.  126.  By  spinal  order  only  a  cause  can  be  regulariy  set 
down  befon  pubUeatim;  find  that  may  be  done  by  defendant » 
as  not  to  kinder  plaintiff'  from  tettisig  doum  the  cause.  White  no 
witnesses  on  either  side  hare  been  examined,  pubtication  is 
enfairged  on  order  of  course.    See  Publication,  Ch.  XLiII» 

Refrething  fees  should  be  avoided,  if  possible,  by  deliveriiig 
your  briefii  to  your  opening  and  leading  couns^,  as  dosdy  as 
may  be  to  the  day  tiie  canise  is  reasonably  expected  to  be  in  the 
paper  of  the  day ;  reasonaHy  expected — for  many  circomstanco 
may  occasion  its  not  coming  on  as  expected,  wbiqfa  no  one  can 
guard  against  or  prevent.*  You  will,  however,  pay  diligent 
attention  to  the  mailing  off  of  the  causes  in  the  book  in  the 
Register  Office,  lyiag  on  the  ledge,  outside  the  d^k,tn  vfiiMi' 
ever  Court  the  cause  is  set  down.  In  this,  and  in  every  other  in- 
stance, reference  is  to  be  made  to  the  corresponding  directions  in 
the  proceedings  for  plaintiff j  Ch.  LXVIII. ;  as  what  is  fit  for  one 
side  to  do,  in  the  attendance  at  the  offices,  &c.  applies  of  coarse, 
often,  to  the  other. 

With  respect  to  a  oonsaltation  between  your  counsel,  perhaps 
the  cases  are  not  many  wherein  it  is  net  more  or  less  desiraUe  or 
necessary.  The  mode  of  obtaining  the  consultation  baa  been 
mentioned  in  the  proceedings  for  plaintiils.  It  is  often  veiy  re- 
quisite for  the  counsel  to  be  pointel  to  some  particular  objects  in 
the  suit,  and  to  interchange  their  ideas,  and  settle  the  course  to 
be  pursued.  The  bnefs  also,  like  the  briefs  for  the  plaiatiflk,  are 
to  connst  of  the  pleadings  and  depositions,  and  such  el>sarva- 
tions,  either  appended  to  them,  or  separate,  as  your  intimate 
knowledge  of  the  suit,  and  of  your  client's  case  andintetests,  and 
your  own  apprehensioa  of  the  relief  or  directions  to  which  they 
fire  entitled,  and  the  course  of  proceeding  necessary  for  ita  more 
complete  attainment,  may  suggeist  to  you.  The  nunrber  and  laok 
of  your  counsel  must  dqiend  on  the  importance  of  the  caase,  and 
the  support  your  client's  case  may  require.  To  those  cooradeia- 
tions  also,  besides  the  quantity  or  length  of  nuitter  to  be  read  ajid 
considereil,  must  be  referred  the  quantum  of  the  fee  to  be  given 
with  each  brief.  The  chancery  brief  sheet  consisting  of  eight 
or  ten  chancery  folios,  a  guinea  for  every  three  such  brief  ^eels 
may,  perhaps,  as  a  general  mode  of  computing,  bedeiemed  abovt 
the  correct  propirtion,  though  subject  to  numerous  gfoimds  of 
variation.   This  being  supposed  for  your  leading  or  senior  oounsel, 


*  At  least,  thiit  iajbrmer  timeB  UBcd  to  be  an  evfl  of  great  magaitwie, 
viz.  canses,  by  some  means  or  other,  getting  lower  fiown  in  the  RegiaCrar'a 

p.  232. 


book  or  pap^r,  and  others  getting  higher  up,  and  so  first  beard. 
P«rtce's  Hirt.  C.  C.  -  ««*  - 


See 
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then,  generally  speaking,  about  a  fourth  part  less  may  be  sup-    CHAPTER 
posed  for  the  junior  counsel,  though  still  occasionally  varied.  lxix 

Should  there  be  the  remotest  idea  that  the  plaintiff,  after  set-  '— 

ting  dawn  the  cause,  will  not  appear  on  thiB  hearing,  and  you  are,  Non-appear- 
neveitheless,  desirous  the  cause  should  be  disposed  of,  you  ■^«ofp*»*n" 
will  let  an  affidavit  of  the  service  of  the  subpoena  to  hear  judg- 
ment be  made  and  filed,  and  have,  the  office  copy  to  read  m 
Court,  if  necessary;  and  upon  reading  it,  should  the  plaintiff  in 
fact  not  appear,  the  bill  wUl  be  dismissed  with  costs ;  otherwise 
without  such  affidavit  the  cause  would  only  be  struck  out  of  the 
paper  with  the  costs  of  the  day,  and  the  cause  then  restored. 
The  same,  mutatis  miitaudis,  where  a  defendant  set  down  the  Defendant 
cause,  and  plaintiff's  solicitor  undertook  to  appear  without  a  »ot  appearing 
subpoena  to  hear  judgment,  and  did  not  appear ;  6  Mad.  Rep.  JaW^^.     '^ 
21 .   But,  querv,  if  in  that  case  the  Court  will  not  visit  the  cul- 
prit solicitor  with  all  the  costs  1    See  Ch.  XLV.  and  XLVI. 

A  general  remark,  as  to  the  mimber  of  counsel  and  of  briefs,  Number  of 
may  be  made ;  viz.  if  you  are  concerned  for  more  than  one  briefs, 
defendant,  then  for  all  who  stand  in  the  same  relation,  and  are 
in  the  same  interest,  one  counsel  only  is  to  be  retained  for  all 
so  circumstanced ;  but  for  such  as  stand  in  different  relations, 
though  similar,  or  at  least  not  clashing  interests,  then  each  are 
to  appear  by  distinct  counsel.  It  is  obvious,  that  those  whose 
interests  are  distinct  or  opposite  should  always  be  represented 
by  their  respective  counsel. 

Defendant's  solicitor  failing  to  appear  by  counsel  at  the  hear-  Decree  nisi. 
ing,  and  the  affidavit  of  service  of  subpoena  to  hear  judgment 
being  read,  decree  nisi  will  be  made  for  plaintiff;  for  which,  see 
Ch.  XLVIII.  and  Ch.  XLV. 

So  long  as  the  cause  is  in  the  paper  of  the  day,  the  Court  AttendJni: 
must  be  attended  with  all  your  papers  in  expectation  of  its  Conrt. 
coming  on. 

But  the  cause  being  heard,  and  decree  pronounced,  [to  which  Canse  heard. 
you  will  have  carefully  attended,  and  whetner  employing  a  short- 
hand-writer or  not,  perhaps  made  some  notes  of  your  own ;  and 
the  Court  fees  (see  Bill  of  Costs)  for  defendants,  on  hearing, 
being  at  this  time  demanded  and  paid  to  the  officer  of  the  Court, 
or  you  called  upon  afterwards  for  them,]  you  will  then  be  go- 
verned by  the  plaintiff's  conduct  as  to  the  decree.  If  he  do  not 
by  delay  oblige  you  to  draw  up  the  decree,  but  does  it  himself 
in  due  course,  you  will,  as  mentioned  under  Decrees,  Ch. 
XLVIII.,  obtain  a  copy  of  the  minutes,  and  attend  to  the  settling 
of  them ;  and  afterwards  bespeak  a  copy  of  the  decree,  and  attend 
to  the  passing  of  it,  as  there  oescribed ;  with  the  ulterior  proceed- 
ings, relating  to  the  order  or  decree  in  the  Accountant-GmeraVs 
Office.    For  which  see  the  Proceedings  for  the  Plaintiff,  and  also 

Ch.  XLVIII.  Proceedinrs 

The  plaintiff's  solicitor  must  be  supposed  to  take  the  lead  in  ^ft^r  decr««. 


424 


PROCEEDINGS  FOR  DEFENDANTS. 


Master's 
Office. 


Acconnts. 


CHAPTEB    proiecutiog  the  enit  in  ths  Mattei'i  Office*    In  such  case  the 
LXIX        defiBiidaiit't  solicitor  will  follow  the  requintions  made  upon  him 

L-  hy  the  service  of  the  wanrants  for  the  various  purposes  of  the  suit, 

as  noticed  in  the  procetdingt  for  tibe  flaktHff;  but  will  also  not 
omit  to  mark  the  instances  in  which,  in  case  of  dilatortness  on 
the  plaintiff's  part,  the  defendant  may  urge  him  on  by  warrants, 
or  application  to  the  Court.  There  is  perhaps  no  proceeding  in 
which  a  defisndant  is  interested,  in  which  he  may  not  avail  him- 
self  of  that  sometimes  very  important  privilege.  But  the  "  New 
Orders,"  as  before  noticed,  (and  see  them,  Cb.  LI  V.  p.253, 256,) 
will  now  be  attended  to  in  this  respect,  amd  as  also  making  every 
wanant  peremptory.  The  aeeowUi,  in  an  executorial  auit,  are 
usually  one  of  the  earliest  proceedings  in  the  Master's  Office,  as 
has  been  stated  in  p.  384;  the  warrants  for  which,  if  served,  are 
to  be  attended  to.  See  Preemdings  f&r  Plaintiff,  ante,  p.  384. 
The  defendant's  solicitor,  however,  will  (perhaps  without  wait- 
ing long  for  the  plaintiff's  warranty  should  he  be  dilatory)  cany 
in  the  accounts  lequiied  under  the  New  Orders,  having  prepared 
them  in  the  us\ial  form  of  an  account  current  Dr.  and  Cr.,  for 
which  see  Vol.  II.  These  accounts  are  to  be  framed  in  T^gard  to 
the  personal  estate  in  one  account,  and  to  the  rents  and  profits  of 
the  real  estate  (if  any)  in  another  account.  When  carried  in,  with 
an  affidavit  sworn  by  the  defendants  to  verify  the  payments,  si- 
milar to  that  in  passmg  Reemvar*i  accounts,  copies  will  be  taken 
by  the  plaintiff,  who  will  investigate,  and  compare  them  with  his 
documents,  to  ascertain  what  has  been  received  by  the  defendants 
or  come  to  their  hands,  or  which  but  for  their  wilful  default  they 
might  have  received ;  therefore  the  Cr.  side  must  comprise  every 
sum  paid,  laid  out,  or  expended  by  the  defendants  in  their  effidal 
character,  with  the  dates  and  times  of  payment,  persons  to  whom, 
and  purposes  for  which,  made,  paid,  or  applied ;  and  should  aba 
embrace  any  other  executorial  claims.  But  should  the  accounts 
flrst  carried  in  not  be  deemed  sufficient  by  the  plaintiff,  he  will 
then,  under  Order  LXI.,  exhibit  interrogatories  for  the  <felen- 
dant's  examination  in  respect  of  such  supposed  insufficiency. 
'Whenever,  either  in  the  first  instance,  or  under  interrogatories, 
the  accounts  get  before  the  Master,  and  are  to  be  proceeded  upon, 
the  mode  is  similar  to  that  of  Rtenoer'g  accounts,  ante,  p.  306. 
But  should  inteiTOgatories  be  exhibited,  they  are  frequently,  bat 
not  always,  requir^  to  be  prepared  apfreeably  to  the  Master's  own 
approved  form ;  and  plaintifr  s  solicitor  may  ask  the  clerk  if  the 
office  have  a  form  to  be  conformed  to,  and  fiame  his  own  from  it 
Otherwise  the  forms  given  in  vol.  ii.  maybe  considei^  as  gene- 
rally appropriate,  and  it  is  not  frequently  that  such  are  objected  to : 

Objections,  but  should  any  objection  appear  to  you  needfal  to  be  made,  the 
course  is  to  take  exceptions  to  the  Master's  certifieote  of  seuUi^ 
the  interrogatories ;  6  Ves.  459.  This  is  in  case  of  exaeuUm; 
but  in  case  of  interrogatories  for  the  examination  ^  a  credUm 
coming  in  under  a  decree,  the  course  is  not  to  except  to  tke 


Form. 
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Master's  oertificaAe  of  settling  tbbse  interrogatories,  but  to  put    CHAPTER 
interrogatories  to  the  parW  ;  upon  wbose  answer  the  Master  rer-        lxix 

tifies  whether  the  examination  thereto  is  sufficient  or  not.    To  . 1 — 

sttcA  cert^icttte  excepticMi  may  be  taken ;  16  Ves.  243.     The 
iateiTogatories  for  examination  of  executors  being  allowed,  the  Examination. 
examunatian  to  be  put  in  by  the  defendants  is  the  next  step  on 
their  part. 

To  prepare  an  examination  for  executors,  defendants,  to  inter-  Preparing. 
TO^tories  in  the  Master's  Office,  similar  atteiftion  is  requisite  as 
in  preparing  an  answer,  they  being  both  pretty  much  alike  in 
their  general  nature.  The  interrogatories  to  be  answered  in  each 
case  must  govern  you  in  taking  instructions  from  your  client ; 
and  for  answering  them,  being  upon  oalh,  equal  care  is  required. 
In  difficult  cases  the  assistance  of  an  Accountant  may  be  ad- 
visable. But  it  is  to  be  remembered,  in  all  cases,  that  supposing 
the  defendant  has,  by  the  schedules  to  his  answer,  carried  his 
leceipts  and  paymoits  down  to  the  latest  period  he  could,  pre- 
viously to  the  filing  of  his  answer,  his  examination  begins  only 
with  his  receipts  wad.  payments  subsequent  thereto ;  thus  canying 
on  has  accounts  from  thefost  of  &u  otinoer  to  the  time  of  putting 
in  his  examination.    The  intern^tories  are  genera/,  compre-  Imperti- 
hending  the  wfco^  of  the  time  since  the  testator's  death ;  but  nence. 
still  a  repetition  of  the  receipts  and  pajrments,  comprised  in  the 
schedule  to  the  answer,  would  subject  the  examination  to  a  refer- 
ence iix  imperttneiice,  as  unnecessarily  loading  the  examination, 
and  increasing  expenses  in  office  copies  and  proceedings ;  and  if 
finmd  so  by  the  Master,   that  impertinence  would  be  by  the 
Court,  on  motion,  ordered  to  be  expunged,  the  costs  of  which 
proceedings  would  fall  upon  the  defendants.      And  the  same 
would  be  the  case  in  9.  further  examination ;  in  which,  if  called 
for,  care  must  also  there  be  taken  to  begin  the  subsequent  sche- 
dules from  the  foot  of  the  former  examinatkm ;  and  the  litte  of 
such  further  examination  should  state  it  to  consist  of  receipts  and 
payments  since  the  putting  in  the  former ;  or  if  there  should  be 
no  further  receipts  or  payments  to  be  added,  then  state  the  fact 
to  be  so.    A  counsel's  signature  is  not  necessaiy  to  such  exami- 
nations, and  therefore  no  tee  for  his  perusing  or  settling  is  allowed 
in  adverse  costs ;  but  in  many  cases  his  advice,  on  the  ^neral 
tenor  and  purport,  or  other  particular  points  in  an  examination 
of  nioe^,  may  be  very  allowable.   For  the/arm«  of  such  exami- 
nation, see  vol.  ii. 

Having  therefore  prepared,  and,  with  your  client  if  necessary.  Sworn. 
or  his  papers,  carefully  settled  the  drafts  and  compared  it  with 
.the  unaehers  fa6  has  furnished  you  with,  for  production  to  the 
Master  when  proceeding  before  him  on  it ;  you  then  engross  it 
on  parchment,  in  the  same  way  as  an  answer  in  all  respects ;  it 
must  then,  in  like  manner,  be  signed  and  sworn  before  the 
Master  in  the  cause,  instead  of  at  Uie  Public  Office.    This  is  in  Town. 
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case  of  a  toion  examination,  which,  when  so  sworn,  is  left  in  the 
Master's  Office ;  and  the  usual  warrant  on  leaving  taken  out  and 
served,  underwritten,  '*  The  defendants,  the  executors,  have  left 
Committion.    ^^ir  examination."  But  if  a  ooMmisnon  he  necessary  for  a  party 
resident  at  the  required  distance  from  London,  you  obtun  the 
Master's  certificate  of  such  necessity,  upon  which  certificate  you 
move  by  counsel,  as  cf  course,  for  such  commission  ;  and  upon 
the  order  being  made,  your  CleriL  in  Court,  on  production  of  the 
.  order,  will  make  out  the  commission ;  upon  which  occasion,  yon 
proceed  in  precisely  a  similar  mode  to  that  of  a  commiasum  for 
taking  an  answer,  which  see,  Ch.  XXIX.      The  commissioa 
itself  also  is  similarly  execut»l,  mutatis  mutandis.     The  exami- 
nation, therefore,  if  a  town  one,  is  left,  as  before  said,  in  the 
Master's  Office,  and  then  you  at  once  take  out  and  serve  a  war- 
rant on  leaving,  as  above  noticed ;  or  in  case  of  a  cammimm, 
you  get  from  your  Clerk  in  Court,  on  the  return  of  the  c<mimis- 
sion  to  him,  an  office  copy  of  the  examination  as  taken,  of  which 
also  the  plaintiff  is  to  take  a  copy,  when  your  Clerk  in  Court  has 
informed  plaintiff's  Clerk  in  Court  of  the  commission  beisg 
returned.    It  may  sometimes  happen  that  a  commission  is  re- 
quired in  a  perfectly  amicable  suit,  or  even  where  one  solicitor  is 
concerned  on  all  sides  ;  then  of  course  formalities  may  be  dis- 
pensed with,  where  admissible.    But  the  examinations  of  co- 
executors  ma.y  be  either  joint  or  several.    And  one  sometimes  is 
a  town  examination,  and  the  other  or  others  taken  by  commis- 
sion, as  circumstances  require.    The  Clerk  in  Court  of  a  co- 
defendant  is  entitled,  for  his  client's  benefit,  to  make  office  copies 
of  another  defendant's    examination ;    3  Ves.  and  Bea.  176. 
Should  the  plaintiff  press  the  examination  beyond  your  power  of 
compliance,  (which,  perhaps,  it  may  be  his  duty  to  (to,)  yoa 
vein  then,  on  one  of  the  warrants,  state  the  circumstances  to  the 
Master,  and  request  such  time  as  you  appnehend  you  want ;  and 
the  Master  will  allow  so  much  as  appears  to  him  to  meet  the 
real  exigencies  of  the  case.    Or  you  may  obtain  one  order,  as  ^ 
course,  by  motion  or  by  petition  at  the  Rolls,  for  a  month's  fur- 
ther time.     See  the  order,  vol.  ii.    This  order,  when  drawn  up, 
must  be  served.     Should  you  exceed  all  your  time  allowed,  the 
defendant's  liability  to  process  of  contempt,  viz.  a  Seijeant-at- 
Amu,  is  explained  m  the  Proceedings  for  Plaintiffs,  p.  386,  and 
Ch.  XX.    And  in  case  of  plaintiff's  being  dissatisfied  with  the 
examination  as  defective  or  insufficient,  he  will  obtain  the  usual 
order  of  reference  for  the  Master  to  look  into  and  report  thereon. 
See  the  Proceedings  for  Plaintiffs,  p.  388. 

It  may  have  been  deemed  necessary  by  the  plaintiff 's  solicitor, 
in  order  the  more  accurately  to  judge  of  the  sufficiency  of  the  ex- 
amination, as  well  as  for  other  purposes,  to  have  required  the  pro- 
duction of  books  and  papers,  and  the  depositing  of  them  in  the 
Master's  Office.  In  sucn  case,  when  served  with  the  usual  war- 
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rant,  you  will  sdiedule  all  such  as  you  mean  to  deposit,  and  pro-    CHAPTER 
vide  a  box  with  lock  and  key ;  on  which  box  should  be  labelled/      lxix. 

(written  or  printed,)  the  name  of  the  cause,  and  the  contents  of 

the  box,  as  '*  A.  t>.  W.  the  defendant's  box ;"  or  "  defendant's  "^^^'"^i- 
books  and  {>apers,  or  title-deeds,"  &c.    Of  this  schedule,  an  affi-  Affidavit, 
davit  verifying  it  must  be  made  by  the  defendant,  as  being  all  the 
documents  he  has..   See  the  form  of  such  affidavit,  vol.  ii.    If 
this  take  place  in  town,  the  affidavit  will  be  sworn  at  the  Master's 
chambers,  when  the  box  is  left  there  [and  then,  too,  the  Master's 
clerk  will  compare  the  schedule  with  the  contents,  and  take  his 
usual  fee  of  68.  Qd."] ;  if  in  the  country,  the  affidavit  must  be 
sworn  before  a  Master  Extraordinaiy,  and  transmitted  to  you  with 
the  box,  which  you  will  then  leave  in  the  Master's  Office  with  the     ^^ 
affidavit.    Upon  this  being  done,  you  will  inform  the  adverse  Warrant. 
party,  by  service  of  the  usual  warrant,  "  on  leaving  the  defend- 
ants," or  **  the  defendant  has  left  his  books  and  papers,  or  deeds 
and  writings,"  as  the  case  may  be.     As  the  plaintiff  cannot  in-  Inspection, 
spect  them  without  a  warrant  to  be  served  on  you,  you  will  at- 
tend such  warrant,  as  well  to  take  due  care  of  the  papers,  as  to 
give  any  necessary  information.    For  more  on  this  subject,  and 
the  defendant's  liabilities  to  process  for  non-compliance,  see 
Proceeding$for  the  Plaintijfs,  p.  390,  and  Order  LX.  of  the  New 
Orders,  in  Chap.  LIV.  p.  260. 

In  case  of  a  mortgagee  defendant,  his  claim  for  principal  and  Mortgagee. 
interest,  or  his  security,  must  be  carried  in  before  the  Master, 
and  prosecuted  by  warrants  on  leaving,  and  to  proceed  in  the 
usual  manner,  supposing  he  has  not  been  advised  to  decline 
coming  in  under  the  decree,  and  to  stand  upon  his  security.  See 
form  of  such  claim,  vol.  ii.  For  supporting  such  claim  before 
the  Master,  the  mortgage  deeds,  and  evidence  taken  in  the  cause, 
will  be  sufficient.  Being  a  defendant^  he  will  be  entitled  to  all 
his  costs,  as  in  the  cause.  Should  any  dispute  occur,  or  objec- 
tion be  taken,  it  must  most  probably  be  brought  to  the  Master's 
notice  regularly,  by  a  ttate  offactt  on  either  side,  to  be  prepared 
and  carried  in  and  proceeded  upon.  This  may  be  entitled  (after 
the  usual  style  of  the  cause)  thus : — 

Stftte  of  Facts,  and  objection  on  the  behalf  of  the  plaintiffs  to  the 

claim  of {detcnbing  the  creditor)  as  a  creditor  upon  the 

estate  and  efiects  of  A.  B.,  the  intestate,  in  the  decree  in  this 
cause  named,  for  and  in  respect  of,  (a  bond  ddft,  or  othenoise,  as 
the  case  may  be,  and  namhig  the  amountf")  and  interest  under 
the  said  decree. 

Such  a  state  of  facts  must  obviously  be  grounded  upon  the 
objectors'  apprehension  of  the  validity  of  the  objection  to  the 
debt.  It  will,  therefore,  set  forth  the  security,  together  with 
whatever  allegations  can  be  made,  as  to  want  of  proper  consider- 
ations, or  any  improper  conduct  in  any  of  the  parties,  or  the  il- 
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legality  of  their  procentings*    After  stating  whidi,  it  will  con- 
clude by.  Bubmittiiig,  "  that  the  said  claim  of  the  said for 

and  in  cespeot  of  such  bond,  (or  mortgage,  ^<c.)  and  interest, 
as  aforesaid,  ought  not  to  be  proved  and  allowed  in  this  cause." 
In  support  of  his  claim  the  mortgagee  may  also  carry  in  a  state 
of  facts  in  opposition  to  the  other,  and  examine  wltnea8eB»  as  ia 
any  other  case*  either  in  town  or  by  eommisuon ;  and  the  ob- 
jecting party  may  oross^^examine  his  witn^ses,  but  not  exanune  in 
ohieff  to  disprove  his  state  of  facts.  It  is  most  probaUe  that 
matters  of  this  description,  if  of  magnitude  especially,  will  requxre 
the  advice  of  counsel. 

The  subject  of  onnuoi  rcfts,  to  which  amortgo^^ee  in  poaaessioa, 
as  well  as  executocs,  are  exposed,  in  taking  their  aocouBts,  hss 
been  adverted  to  in  the  proceedings  for  plaintifis,  antej  Ch.  LIV. 
p.  263. 

If  the  distinction  of  what  part  of  testator's  personal  estate  is 
principal,  and  what  has  accrued  for  interest  (supposing  the  de* 
cree  to  direct  the  Master  to  distinguish  it  in  taking  the  acooonls), 
can  be  shown  without  inconvenient  length,  it  may  be  so  done ; 
otherwise  it  may  be  better  done  by  a  state  of  facts,  setting  out  the 
account  as  required  in  this  respect.  Either  party  may  Imng  this 
in,  and  proceed  upon  it,  should  the  proper  party  neglect  it. 

In  case  of  real  estates,  the  account  of  rents  and  profiti  most 
be  prepared  and  proceeded  in,  in  the  same  way,  so  far  as  appii- 
qaUe,  as  in  the  case  of  personal  estatss.  In  both,  care  must  be 
taken  to  be  jfiirnished  with  the  necessary  voucliers  for  eveiy  pa^ • 
ment  for  taxes,  repairs,  and  out-goings,  above  forty  shilUngB. 
$ums  less  than  that  amount  are  usually  allowed  under  the  genaal 
oath,  taken  by  the  defendant  on  putting  in  the  examination,  as  to 
the  truth  thereof* 

After  the  sale  of  the^  estates,  (if  such  proceeding  hape  taken 
place  in  the  cause),  a  similar  account  to  the  above  will  be  to  be 
carried  in  of  rents  and  profits,  down  to  the  time  of  the  pnrehsaen 
being  let  into  possession  and  receipt  of  rents.  This  is  to  be  pur- 
sued in  the  same  mode,  by  leaving  in  the  Master's  Office ;  ma- 
tually  taking  copies  on  either  side ;  taking  out  and  Berving  war- 
rants on  all  necessary  and  active  parties  in  the  suit ;  and  attend- 
ing the  Master  on  each  occasion ;  as  with  regard  to  the  former 
accounts* 

.  It  is  not  generally  necessary  for  the  defendants  to  attmd  tbe 
sale  of  the  estates,  unless,  imder  particular  circumstances,  they 
hold  themselves  interested  in  not  suflering  it  to  be  under-soU. 
Neither  are  they  concerned  in  attending  the  Master  on  disputes 
with  the  purchaser  respecting  the  conveyances,  unless  they  them- 
selves are  parties  ;  in  such  case  they  should  attend,  and  take  co- 
pies, and  attend  the  warrants  to  settle  the  draft,  and  for  the  other 
purposes,  on  their  own  account,  as  may  appear  necessary. 

Upon  the  completion  of  all  matters  in  the  Master's  Office  under 
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the  decree,  jkua  will,  when  served  with  the  warrant  upon  prepat*    CHAPTER 
ingthe  general  report,  take  an  office-copy.    Whether  other  par-       lxix. 
ties  materiaUy  interested  in  taking  the  accounts  do  or  do  not  do  — ^-^.— . 
80  will  depend  upon  circumstances,  inducing  them  to  incur  that 
ezpnse  or  not,  though  perhaps  entitled  to  do  it.     This  also 
i&  on  the  snpposition,  that  neither  you,  or  any  other  party,  or  cre- 
ditor, or  legatee,  have  had  occasion  to  exercise  the  right  of  he- 
leaking  the  report,  and  proceeding  in  the  cause,  on  account  of 
thte  plaintiff's  default  or  delay.   The  attendance  upon  the  Master, 
atnd  jDode  o(  fettling ,  and  carrying  ip  obfeetums,  and  taking  exeep- 
tions  to  the  report,  are  considered  under  the  respective  heads,  and 
as  befine  referred  to.    If  there  be  sufficient  amity  in  the  suit  to  Confinning 
admit  of  the  saving  the  confirmation  of  the  report  nisi,  and  of  con-  ^'* 
firming  it  abt&tute  in  the  first  instance  by  content  of  all  parties,  it 
will  expedite  the  further  directions,  see  Ch.  LX.    Whenever  the 
report  is  confirmed  and  filed,  you  will,  for  your  clients,  the  de- 
fendants, take  an  office  copy  from  the  Report  Office,  and  then 
(having  been  served  with  the  order  obtained  byplaintifffor  setting  Farther  di- 
dawn  the  eaute  on  further  directions)  you  will  have  to  search  the  rections. 
hodk  of  causes  in  the  Register  Office,  with  sufficient  diligence,  to 
watch  the  cause  in  its  progress  to  the  paper  of  the  day. 

The  brief  on  further  directions  will,  like  that  for  the  plaintifis.  Brief, 
crasist  of  the  decree  and  Master' t  report,  both  abbreviated  ;  the 
latter  more  fhlly ;  and  such  observations  or  instructions  to  coun- 
sel as  your  case  may  appear  to  require.  The  counsel  retained  on 
the  former  hearing  have  usually  the  briefs  on  further  directions 
also  ;  and  with  them  you  deliver  the  former  briefs  on  the  hearing, 
8*  that  counsel  may  have  the  whole  course  and  state  of  th^ 
cause  before  them. 

Your  clients  will  be  more  or  less  interested  in  the  order  to  be  Heating, 
now  made  and  the  directions  given.  You  will,  therefore,  attend 
the  Court,  as  on  the  first  occasion  of  the  hearing,  with  all  such 
papers  as  may  be  wanted  at  your  hands ;  and  will,  as  before, 
wateh  the  decree  or  decretal  oraer  of  the  Court,  and  satisfy  your- 
self that  your  client's  interests  are  duly  attended  to.  After  the 
hearing,  the  same  course  is  to  be  pursued  as  before  noticed  re- 
specting copies  of  the  ndnutet  to  be  obtained  from  the  Registrar  by 
yoo  and  all  other  parties ;  the  settling  them ;  bespeaking  copies  of 
the  order,  and  attending  the  Registrar  to  pass  it  -,  or,  if  requisite, 
first  to  vary  the  minutes ;  not  forgetting,  at  the  proper  period  of 
examining  your  office  copy  with  the  original  order  passed  and  en- 
tered, to  take  care  that  your  copy  is  correct,  and  more  especially 
in  the  more  important  parts ;  and  not  least,  as  to  names,  dates, 
and  sums.  The  spelling  of  names  is  material.  As  to  the  pay- 
ment of  your  client's  balances  into  the  bank,  and  particularly  on 
their  tiabiUties  in  case  of  delay,  see  Ch.  L.  p.  232. 

Should  you  have  occasion  to  apply  to  the  Court  for  payment  of  Applkatton 
any  funds  or  interest  money  in  a  cause,  on  behalf  of  any  persop,  ^^^  ^^^*' 
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either  a  party  to  or  otherwise  taking  beiie6t  under  the  decree  or 
order  on  further  directions,  the  application  is  to  be  made  at  the 
Accountant-General's  Office,  in  that  division  corresponding  with 
the  first  letter  of  the  plaintiff's  name.  On  this  occasion  you  are 
to  produce  the  Master's  report  and  the  order,  (which,  if  not  al- 
ready in  the  office  for  similar  purposes,  you  must  find  out  and  bor- 
row as  you  can,)  and  the  party  applying  must  be  identified. 
Usually  the  solicitor's,  or  his  Clerk  in  Court's  evidence,  is  suffi- 
ciently satisfactory  to  the  Accountant-General's  cleik  for  this 
purpose.  But  brides  that  identification,  you  must,  in  case  of  t 
married  umnan,  have  proof  of  her  marriage,  and  of  her  identity : 
a  minister's  certificate  periiaps  for  the  one,  and  an  affidavit  for 
the  other.  Evidence  also  will  be  required,  (perhaps  an  appn»- 
priate  affidavit  will  suffice,)  that  there  is  no  settlement  of,  or 
agreement  to  settle,  the  money  or  funds  applied  for.  See  10  Va. 
290.    And  see  feme  coverte,  Ch.  LXIV.  and  Ch.  L.  p.  287. 

In  a  ereditor*$  suit  it  is  considered,  that  where  the  order  directs 
a  sum  to  be  paid  to  the  creditor  himself,  the  solicitor  in  the 
cause  is  obliged  to  facilitate  his  receipt  of  the  money  by  attend- 
ing, on  a  fee  of  6i.  8cf.,  at  the  Accountant  General's,  with  the 
report  and  order.     5  Madd.  447. 

An  infant,  in  all  cases,  when  entitled  to  funds  in  Court  oo 
coming  of  age,  must  apply  to  the  Court  by  petition,  see  ante,  p. 
412,  and  a  form  of  petition  in  vol.  ii.  And  in  case  of  any  other 
creditor,  whose  representative  applies  for  the  debt,  if  the  debt  ex- 
ceed 30^  a  prerogative  administration  must  be  taken  out,  and 
then  the  probate  is  sufficient  proof  of  the  party's  death.  The  in- 
stances are  indefinite  in  whicn  the  Accountant-General  may  en- 
tertain scruples  on  the  title  of  persons  applying  for  paymeaL 
As  to  proof  required  in  his  office,  and  the  reason  for  ereat  accu- 
racy in  names  and  sums,  also  as  to  small  debts  remaining  ume- 
ceived,  see  p.  238. 
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Of  the  Statutory  Jurisdiction  of  Chancery,      Court  of 
Delegates,     Commission  of  Review, 

By  the  25  H.  8.  c.  19,  an  appeal  is  given  from  the  courts  of  the  Conrt  of 
archbishops  to  the  king  in  his  Chancery,  whereupon  a  committion  ^^^^^S^tes. 
b  to  be  directed  to  such  persoos  as  the  king  shall  name. 

By  the  24  H.  8,  c«  12,  an  appeal  within  fifteen  days  may  be 
made  to  the  upper  house  of  convocation,  in  suits  in  ecclesiastical 
matters  afiectine  the  king  ;  but  this  statute  has  become  useless 
since  the  crown  has  ceased  to  summon  the  houses  of  convocation* 
And  persons  affected  by  a  sentence  in  the  Ecclesiastical  Court, 
though  not  parties  to  the  original  suit,  may  petition  for  a  com- 
mission of  delegates.  A  full  commusimi  of  delegates,  t.  e,  to 
judges  of  the  common  law,  civilkmt,  and  lords  spiritual  and  tern- 
poralf  is  sometimes  granted ;  but  generally  the  commission  con- 
sists only  of  judges  and  civilians :  the  former,  where  the  jurisdic- 
tion of  bishops,  or  any  question  concerning  the  canon  and  eccle- 
siastical law,  is  in  controversy ;  the  latter,  where  the  question  is 
one  of  law  merely* 

When  the  archbishop  himself  is  interested,  a  special  commis- 
sion of  delegates  issues  to  begin  the  suit  and  proceed  originally 
in  the  cause ;  otherwise  the  Court  of  Delegates  only  reviews, 
reverses  or  affirms,  the  sentence  appealed  from.    It  cannot  fine 
or  imprison,  but  sometimes  exercises  the  power  of  excommuni- 
cation ;  and  it  is  subject  to  a  prohibition.    The  Chancellor,  be- 
fore he  issues  the  commission,  always  determineswhether  the 
case  be  one  in  which  an  appeal  will  lie  ;  but  in  some  cases  he 
refers  the  question  to  the  judges.     But  though  a  commission 
issue,  the  commissioners  may  entertain  the  question  whether  an 
appeal  will  lie,  as  well  as  whether  the  appeal  to  the  delegates 
themselves  is  in  time.    No  appeal  lies  to  the  House  of  Lords  Commisnon 
from  a  sentence  by  the  delegates,  but  such  sentence  may  be  re-  of  review. 
vktoed,  on  a  commimon  of  review,  unless  the  sentence  have  been 
acquiesced  in  for  several  (suppose  five)  years.    This  Court  of 
Keview  is  also  subject  to  a  prohibition.    1  Mad.  Fr.  587-9. 

Charitahle  Uses, 

Act  for  remedying  Breaches  of  Trusts  of  Charities. 

The  statute  43  Euz.  c.  4,  gives  authority  to  the  Chancellor  or 
Ix>rd  Keeper,  and  to  the  Chancellor  of  the  Duchy  of  Lancaster, 
respectively,  to  enquire  into  and  rectify  abuses  of  charitable  do- 
nations ;  but  this  statute  is  probably  superseded  by  the  facilities 


432  STATUTOflY  JURISDICTION. 

CHAPTER   given  by  the  statute  52  G.  3,  c  lOl,  in  lespect  of  bieftcte  of 
U^^       trusts  created  for  charitable  purposes.    1  Mad.  707. 

City  of  London  TUhes. 

By  the  Act  of  22  and  23  Car.  2,  it  is  provided,  that  if  the 
mayor  or  court  of  aldermen  shall  refuse  to  execute  any  of  the 
powers  to  Uiem  bv  this  Act  granted,  &c.,  it  shall  be  lawful  for 
the  Lord  Chancellor  to  do  what  they  may  or  ought  to  have  done. 
No  bill  of  review  ties  after  a  determination  by  the  ChanoeUor 
under  this  Act.    1  Mad.  710. 

Habeas  Corpus  Act* 

The  Lord  Chancellor,  under  this  Act,  (31  Cha.  2,  c.  32,)  has 
a  concurrent  right  with  the  other  courts  to  issue  this  writ  to  hiiog 
up  persons  committed  to  prison ;  and  if  bailable,  is  enabled  to 
discharge  the  party  npon  giving  security  to  appear  and  answer  to 
the  accusation  in  the  proper  court. 

Arbitration, 

The  Court  of  Chancery,  in  its  equitabie  junsdictioii,  is  not  t 
court  of  record  ;  but  as  it  is  so  in  regard  of  its  common  law  juris- 
diction, it  is  therefore  considered  that  an  applieation  may  be  made 
to  the  Lord  Chancellor  to  make  a  submission  a  rule  of  Cooit; 
otherwise  the  language  of  the  Act  of  9  and  10  W.  3,  c.  15,  §% 
would  be  unintelligible.  I  Mad*  Pr..712.  But  awards  made 
on  references  in  causes  depending,  are  not  awards  to  which  die 
statute  relates.  And  under  an  order  b^r  consent,  referrii^  all 
matters  in  difference  in  a  cause  to  arbitration,  with  liberty  to  any 
parties  to  apply  to  the  Court  as  they  should  be  advised,  the 
Court  will  not  order  the  arbitrators  to  proceed  in  the  arbitration, 
although  they  accept  the  reference.  1  WiLs.  C.C.  31.  1  Mad. 
713.  The  grounds  for  setting  aside  an  award  are,  1.  that  the 
arbitrators  have  awarded  what  was  out  of  their  power;  e.  g, 
something  contrary  to  law.  2.  Corruption ;  or,  3.  if  no  corrup- 
tion, yet  that  they  have  acted  contrary  to  the  principles  of  natnnl 
justice,  e,  g,  as  if  they  will  not  hear  a  witness.  4.  That  th^ 
have  acted  upon  mere  mistake,  as  admitted  by  ikemselvos;  nr 
without  such  admission,  thou^^h  the  mistake  be  palpable,  it  is 
conceived  the  Court  cannot  relieve ;  yet  the  Court,  in  such  case, 
would  possibly  not  enforce  an  award  by  attachment,  any  more 
than  in  case  of  illegality  apparent  on  the  face  tf  the  award,  Yid. 
Mad.  Sup.  An  award  was  set  aside  where  an  arbitrator  received 
evidence  after  notice  to  the  parties  that  he  would  receive  no  more, 
in  which  they  acquiesced ;  6  Yes.  70,  and  9  Yes.  68.  ArbitrS' 
tors  are  deemed  to  act  corruptly  when  they  act  as  agents ;  or 
where  they  take  instructions  from,  or  talk  with,  one  party  in  the 
absence  of  another.    9  Yes.  69.    But  an  award  will  not  be  set 
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asiio  gjiactount  fiC  the  aibftntor  htfiiig  vied  the  jndgmnit  of  chafvsr 
another  person«    5  Yes.  848*  ixx. 

PapisU  and  Jews,  ' 

The  ji;grisdiction  of  the  Court  on  these  sahjects  ia  derived  Stool 
tbe  statutes  11  5c  1*2  W.  3,  c.  4,  and  1  Ann.  stat.  1,  c.  30,  both 
of  them  made  for  the  provision  of  children  deprived  of  mainte- 
nance by  their  parents  on  account  of  religion. 

•'■■        '  Tenanti 'far  Life, 

The  statute  6th  Ann.  c.  18,  enacts,  that  claimants  of  estates 
in  remainder,  after  the  death  of  minors,  married  women,  or  others, 
may,  once  in  a  year,  move  the  Lord  Chancellor  (upon  affidavit 
ilk  Cn^aiiceiy  as  to  title,  and  cause  for  believing  such  minor,  6cc» 
$o  be  ^end,  and  of  the  concealment  of  such  death,)  for  the  pro- 
ductioift  of  such  persons,  not  exceeding  two;  upon  the  non-pio- 
duutioii  of  n^om  accordingly,  they  shall  be  tuen  to  be  dead, 
and  the  claimant  may  enter,  &c.  As  to  who  are  held  to  come 
within  the  provision  of  this  statute,  see  6  Yes.  512.  And  by 
19th  Cha.  2,  c.  6,  s.  2,  if  persons,  for  whose  lives  estates  are 
graatad  go  abroad,  and  no  sufficient  proof  be  made  that  they 
aie  alive  in  any  action  commenced  for  the  reooveiy  of  the  lands 
by  the  lessors,  or  reversioneis ;  the  judge  in  such  case  shall  direct 
the  juiy  to  give  their  verdict,  as  if  the  persons  so  abroad  were 
deed«   A  remainder  man  has  been  held  to  be  within  this  statute. 

Marrk^e  Act, 

The  jurisdiction  of  the  Court  in  this  case  was  given  by  statute 
26  Qeo:  %,  c.  33.  But  the  recent  marriage  acts  probably  con- 
troul  or  abrogate  it. 

Friendly  Society  Act* 

By  38  Q.  3,  c.  54,  a  jurisdiction  is  given  to  the  Court  to  pro- 
ceed in  a  summaiT  way,  in  regard  to  these  societies.  The  pre- 
ference given  to  these  societies  over  other  creditors  is  confined  to 
the  debts  of  their  j^icen,  in  respect  of  monies  received  by  them 
Im  virtue  of  their  qfices,  independently  of  contract;  these  societies^ 
uerefore,  are  not  within  the  protection  of  the  Act,  in  cases  where 
they  lend  fnoney  to  one  of  ihnr  officen,  or  to  any  other  person,  on 
a  speciaj  contrajct,  such  as  a  promissory  note.  But.  with- respect 
to  the  treasurer  of  a  friendly  society,  if  duly  elected  and  accepting 
the  office,  it  is  conceived  that  where  money  is  in  such  treasurer's 
hands,  and  apprehensions  are  entertained  of  its  safety,  and  it 
cannot  when  aemanded  be  obtained,  but  only  a  security  can  be 
had ;  such  an  inwhinkay  proceeding  would  not  take  away  the 
tieasurer'a  liability  within  the  Act.  1  Mad.  718.  After  one 
order  upon  petition  under  this  Act,  subsequent  orders  may  be  ob- 
tained on  motion*    10  Yes,  287.    3  Meriv.  707. 

VOL.  I.  U 
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CHAPTER  Private  Acts. 

LXX.  Whenever  under  private  acts,  a  juriadiction  is  given  to  the 

^—^—"^  Chancellor,  he  strictly  and  literally  follows  the  au&ori^  given 
him.  A  few  examples  of  the  Court's  manner  of  acting  in  these 
cases  may  he  useful. — If  money  be  directed  to  be  laid  out  in 
lands,  copyhold  lands  are  generally  excluded  ;  but  where  the 
purchaser  was  lady  of  the  manor,  it  was  permitted,  because  on 
the  surrender  to  her,  the  land  would  be  enfranchised  and  go  to 
the  eldest  son :  whereas  in  some  instances,  by  the  custom  of  a 
manor,  a  yeun^  son  might  have  a  preference.  I  Mad.  719. 
Nor,  under  a  pnvate  act  for  the  sale  of  estates,  directing  the  con- 
veyance to  be  such  as  the  Court  should  think  proper,  will  the 
Court,  upon  the  opinion  of  a  conveyancer  merely,  decide  upon 
the  proper  conveyance,  without  referring  it  to  the  Master.  6 
Ves.  454.  And,  where  money  was  directed  to  be  paid  to  parties 
specified  in  the  Act,  and  persons  deriving  title  from  those  parties 
petitioned  the  Court  for  payment,  the  Chancellor  refused  it,  aod 
ordered  them  to  file  a  bill.  2  Bro.  C.  C.  158.  When  under  a 
private  Act,  some  interference  of  the  Chancellor  is  required 
Deyond  the  extent  of  the  jurisdiction  given  him,  the  appUcatioo 
must  be  to  parliament.    2  Bro.  C.  C.  662. 

JuOices  of  the  Peace, 

The  power  of  the  Court,  in  respect  of  justices  of  the  peace, 
extends  only  to  the  putting  them  in  commission ;  after  which,  in 
case  of  any  malbehaviour,  &e  only  redress  is  to  move  the  Court 
of  King's  Bench  for  an  information,  and  afterwards  the  com- 
plainants may  apply  to  this  Court  to  turn  them  out  of  the  com- 
mission.   2  Atk.  2. 

Traverses, 

Where  the  Kin?  has  a  direct  title  of  freehold  or  inheritance 
appearing  for  him  oy  matter  of  record,  the  subject,  under  several 
statutes,  (beginning  with  34  Ed.  3,  and  ending  vrith  2  and  3 
£d.  6,  c,  8,)  may  traverse  the  right  of  the  Crown,  on  leave  being 
given  for  that  purpose,  by  application  on  petition  to  the  great 
seal.    1  Mad.  722. 

Bankruptcy, 

This  is  so  extensive  a  branch  of  the  jurisdiction  of  the  Lord 
Chancellor,  as  of  itself  to  require  a  distinct  work.  The  nume* 
rpus  treatises  on  the  subject  are  therefore  referred  to :  it  is  only 
mentioned  here^  as  matter  of  arrangement. 
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CHAPTER  LXXI.  chapter 

The  spECiALiT  DELEGATED  jurisdiction  of  Chancery. 

Idiots  and  Lunatics, 

The  origin  of  the  Crown's  authority  over  idiots  and  lunatics, 
is  not  distinctly  known,  but  is  very  antient.  The  administra- 
tion of  their  estates,  and  the  care  of  their  persons,  is  vested  in 
the  Lord  Chancellor,  by  delegation  to  him  personally,  in  virtue 
of  a  warrant  under  the  King  s  sign  manual,  not  directed  to  the 
Court  of  Chancery,  but  to  a  certain  great  officer  of  Uie  Crown, 
no  t  of  necessity  the  person  who  has  the  custody  of  the  Great 
3  eal,  though  it  generally  attends  him  by  a  warrant  from  the 
Crown,  in  which  it  is  stated  to  be  given  to  him  in  consideration 
of  its  being  his  duty,  as  Chancellor,  to  issue  the  commissions 
on  which  the  enquiry  as  to  the  facts  of  idiotcy  or  lunacy  is  to 
be  obtained.  The  warrant  gives  a  special  authority  to  make  a 
grant  of  the  custody  of  idiots  and  lunatics,  and  grants  of  their 
estates,  and  to  provide  for  their  maintenance,  and  for  the  care 
of  their  persons  and  estates,  but  extends  no  farther ;  and  the 
grant  being  made,  the  Chancellor  then  acts,  not  under  the  war- 
rant, but  as  keeper  of  the  king's  conscience,  in  the  exercise  of 
this  branch  of  the  prerogative.  For  lunatics,  the  Crown  is  but 
a  trustee,  but  in  the  case  of  an  idiot,  is  absolutely  entiUed  to 
the  profits,  subject  to  the  maintenance  of  the  idiot.  If  the 
power  is  abused,  or  any  thine  done  wrong,  the  appeal  is  imme- 
diately to  the  king  in  council.  The  authority  of  the  Chancellor 
bein^  personal,  the  Master  of  the  Rolls  has  no  authority  to  sit 
for  hun  in  lunacy.    2  Mad.  Cha.  723. 

Idiots  and  lunatics  can  only  sue  by  the  committees  of  their 
estates.  Prac.  Reg.  272.  But  as  being  under  the  peculiar 
protection  of  tiie  Crown,  and  particularly  where  the  interests  of 
the  committee  have  clashed  with  those  of  the  lunatic,  informa- 
tions have  sometimes  been  exhibited  by  the  Attorney-General. 
Dick.  748.  In  such  cases,  a  relator  ought  to  be  named,  (as  to 
Relators,  see  Ch.  XV.  ;)  and  where  a  party  found  a  lunatic  has 
had  no  committee,  such  an  information  has  been  filed,  and  the 
Court  has  given  directions  for  the  care  of  the  property  of  the  lu- 
natic, and  for  the  appointment  of  a  committee.  Redesd.  30.  In 
some  instances  also,  persons  incapable  of  acting  for  themselves, 
though  not  lunatics  or  idiots,  or  infants,  have  been  permitted  to  sue 
by  their  next  friend,  and  without  the  Attorney-General.    1  Jac. 
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CHAPTER    R.  377.    Persons  are  seldom  found  idiots,  bat  only  non  compos 
LXXI.       metitis,  (of  unsound  mind,)  and  when  found  idiots  it  is  very 

rarely  that  the  Crown  has  claimed  that  interest  in  their  property 

Non  compos,  ^  which  it  is  legally  entitled.  Ibid.  726.  Non  compos  mentis 
has  been  defined  by  Lord  Chief  Justice  Coke  to  be  a  person 
**  who  was  of  good  and  sound  memory,  and  by  the  visitation  of 
God  has  lost  it '"  and  two  sorts  of  persons  are  considered  by  him 
to  be  non  compos  mentis,  viz.  1.  Idiota,  which,  from  his  nativity 
by  a  perpetual  infirmity  is  non  compos  mentis;  2.  He  that  by  sick- 
ness, gnef,  or  other  accident,  wholly  loseth  his  memoiy  and  un- 
derstanding. Ibid.  "  Lunatic"  according  to  Lord  Hardwicke, 
(3  Atk.  174)  "  is  a  technical  word  coined  in  more  ignorant 
times."  It  is  now  (1  Mad.  Cha.  728),  generally  considered 
that  the  disease  is  entirely  owing  to  a  defect  of  the  organs  of  the 
body.  In  the  view  of  the  law,  a  lunatic  is  never  looked  upon  to 
be  incurable,  but  always  at  least  in  a  possibility  of  recovering. 
2  P.  W.  265.  Non  compos,  of  unsound  mind,  are  certain  terms 
in  law  and  import  a  total  deprivation  of  sense.  There  may  be  a 
weakness  of  mind  that  may  render  a  man  incapable  of  governing 
himself,  as  violence  and  passion,  vice  and  extravagancies,  and 
yet  not  sufficient  under  the  rule  of  law,  and  the  constitution  of 
this  country,  to  authorize  a  commission.  3  Atk.  173.  Pro- 
perty in  this,  as  in  all  other  cases,  seems  to  be  the  sole  ground 
on  which  Chancery  interposes  its  authority.  Therefore,  mental 
incapacity  to  take  care  oi  his  property  and  manage  his  affaiis, 
constitutes  the  leading  feature  of  an  individual's  liability  to  a 
commission  of  lunacy.  And  the  granting  of  a  commission  of 
luna(^  is  matter  of  discretion  in  the  person  granting  it,  and  is  not 
in  all  cases  granted  merely  because  the  fact  of  lunacy  is  esta- 
blished. "  "niere  may  be  cases,"  (said  by  Lord  Eldon,  18  Ves. 
58,)  "  where  the  granting  the  commission  might  for  ever  prevent 
a  cure."  Non  compotes  mentis  comprehend  not  only  idiots  and 
lunatics,  but  all  other  persons,  who  from  natural  imbecility,  dis- 
ease, old  age,  or  any  such  causes,  are  incapable  of  managing 
their  own  affiurs,  but  to  whom  the  Courts  nave  in  later  time& 
been  induced,  upon  mature  reflection,  and  after  considerable 
hesitation,  to  extend  the  same  relief  as  to  lunatics.  1  Coll.  58, 
59.  On  one  occasion,  (3  Atk.  167.  2  £<][.  Cas.  Ab.  580,) 
where  the  application  was  to  quash  an  in(|uisition  finding  the  pe- 
titioner, from  the  weakness  of  his  mind,  mcapable  of  govermog 
himself,  his  lands  and  tenements,  the  petitioner's  ccmnsel  olh 
served,  that  there  were  but  two  distinctions  in  law,  viz.  idiocy 
and  lunacv,  and  although  the  fatter  had  been  since  described  by 
cither  words,  i.  e.  non  compos  mentis,  insame  memori^,  of  unsoond 
mind  and  memoiy,  yet  that  the  words  only  were  changed,  and 
not  the  law.  Upon  which  Lord  Hardwicke  observed  mt  it  was 
80,  and  that  nothmg  could  change  the  law  therein  but  an  act  of 
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iMirHainent.    Non  compos  mentis,  or,  since  the  proceedings  have    CHAPTER 
Deen  in  English,  **  of  unsound  mind,"  which  means  the  same       LXXI. 

thing,  are  legal  tenns  of  a  detenninate  signification,  understood 

foy  Courts  of  law,  importing  not  weakness  of  understanding,  but 
a  total  deprivation  of  sense.    In  the  notion  of  the  old  writs  a  per- 
son must  be  found  either  idiot  or  lunatic ;  and  the  Courts  en- 
larged  the  manner  of  finding,  to  avoid  the  difiiculty  of  obliging 
the  jury  to  find  express  lunacy,  when  they  might  think  the  case 
rather  that  of  idiocy.    If  a  man  is  so  weak  as  to  be  imposed 
upon  in  the  execution  of  a  deed  by  the  artifice  of  another,  ne  is 
relievable  in  the  Court  of  Chanceij,  but  commissions  of  lunacy 
are  not  intended  for  such  men.    His  lordship  seems  to  have  con- 
sidered lunacy  and    nan  compos  mentis  as   almost  synonymous 
terras.     1  Coll.  61.  63.     A  commission,  not  of  lunacy  but  in  the 
fkUure  of  a  writ  de  lunatico  inquirendp,  may  be  issued,  where  the 
party  is,  from  any  cause,  age,  disease,  affliciion,  or  intempertmee, 
inenqfoble  of  moTuiging  his  own  ajfairs.    But  this  extent  of  inter* 
ference  has  been  thought  to  require  some  legislative  provisions 
with  regard  to  the  liberty  of  the  subject.    8  Ves.  66.    12  Ves, 
445.    The  proceedings  on  the  commission,  to  enquire  whether 
or  no  the  party  be  non  compos,  are  on  the  law  side  of  the  Court 
of  Chancery,  and  can  only  be  redressed,  if  erroneous,  by  writ     ' 
of  error  in  the  regular  course  of  law.    2  Mad.  Ch.  732.    When 
the  fortune  of  a  supposed  lunatic  is  small,  (perhaps  500Z.  or 
10002.)  the  Court,  to  avoid  the  expense  of  a  commission,  which 
may  be  from  one  to  two  hundred  pounds,  ordered,  on  petition,  a 
reference  to  the  Master  in  the  first  instance,  to  see  what  is 
proper  to  be  allowed  for  maintenance :  and  also  upon  afiidavits 
of  the  party's  state  of  mind,  and  the  amount  of  fortune,  also, 
without  reference,  ordered  payment  of  the  dividends  of  the  two 
next  quarters,  and  then  to  apply  again  by  a  short  petition,  so 
that  the  Court  might  know  the  state  of  the  party's  mind,  and 
the  amount  of  her  fortune,  from  time  to  time.    4  Ves.  795. 
And  where  there  was  a  fund  in  Court,  payable  to  the  plaintifiT, 
the  husband,  who  was  of  too  great  imbecility  to  do  legal  acts, 
the  interest  was,  on  petition,  ordered  to  be  paid  to  the  wife  from 
time  to  time.    4  Bro.  Ch.  Ca.  101.    And  if  a  wife,  entitled  to 
separate  property,  but  no  commission  issued,  become  insane,  an 
enquiry  may  be  directed,  on  the  husband's  application  for  an 
allowance,  as  to  his  ability  to  support  her ;  though  it  seems 
that,  either  with  or  without  a  commission,  the  Chancellor  could 
not  order  an  application  of  her  separate  income,  unless  by  way 
of  arrangement.    2  V.  &  B.  36.    A  commission  of  lunacy  vrill 
be  issued  for  a  person  resident  abroad-,  though  it  cannot  be  exe- 
cuted there  ;  therefore  the  lunatic  cannot  be  examined.    So  if 
a  lunatic  in  this  country  conceals  himself,  he  may  be  adjudged 
a  lunatic,  though  not  personally  examined.    2  Mad.  Ch.  730. 
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CHAPTER       Generally,  all  commisfiioos  of  lunacy  must  be  executed  ia 
LXXl,      ^®  county  where  the  mansion-house  lies,  and  the  order  that 

.  the  juiT  shall  be  of  the  neighbourhood  is  usual,  and  is  conse^ 

quentiai  upon  the  direction,  that  the  commission  shall  be  exe- 
cuted at  the  place  of  abode,  (7  Ves.  264,)  and  that  is  the 
mansion-house  of  the  lunatic  ;  or  if  he  have  none,  then  Whoe 
he  last  lived,  not  where  he  has  been  conveyed  since  his  lunacy. 
1  Swanst.  4.  A  commission  will  issue  not  only  on  the  petitioD 
of  a  relation,  or  friend,  but  also  of  a  creditor,  or  even  of  a 
stranger,  without  regard  to  the  motives  of  the  person  implying 
for  the  commission.     15  Ves.  112. 

In  issuing  the  commission,  either  in  nature  of  a  writ  de  idiots 
inqmrendo,  or  de  tunatico  inquirendOt  the  first  p<Mnt  is  to  be  wdl 
satisfied  of  the  fact  of  lunacy  or  idiocy,  or  unsoundness  of  miad, 
from  the  personal  knowledge  of  attendants  and  other  credible 
persons,  one  of  whom  should  be  either  a  physician  or  other 
respectable  medical  practitioner,  who  would  be  able  to  attest  the 
partjr's  state  of  mind.  The  sketches  of  affidavits  which  wiH  be 
found  in  vol.  ii.  will  serve  both  for  preparmg  those  prelimiiuvy 
documents,  and  for  a  guide  as  to  what  general  characteristics  in 
the  supposed  lunatic  ought  to  be  discovered,  in  order  to  affeid 
sufficient  ground  for  the  intended  application.  Generally  speak- 
ing, they  ought  to  set  forth  the  unsound  state  of  mind  of  the 
party,  mentioning  such  instances  of  conduct  and  expressioB  as 

frove  him  unfit  to  continue  in  the  management  of  his  afiaJEs. 
t  does  not  appear  that  occasional  extravagances  akme  oonsti- 
tute  the  disease  in  a  legal  sense,  but  a  settled  and  hahitutd  state 
or  aifection  of  the  mina.  Neither,  against  such  habitual  state, 
vnll  occasional  appearances  of  rationality  be  allowed  to  prevaiL 

These  affidavits  are,  like  others,  to  be  sworn,  if  in  town,  at 
the  Public  Office,  or,  if  in  the  country,  before  a  Master  £xtn^ 
ordinary,  but  not  to  be  filed  in  the  Affidavit  Office  ;  and  bong 
obtained,  the  next  step  is  the  petition  to  the  Lord  Chancellor 
for  a  commission,  which  petition  may  in  the  meantime  have 
been  in  preparation,  and  may  be  to  the  effect  stated  in  th^  hum 
proposea  in  vol.  ii.  for  that  purpose.  The  petition  being 
engrossed  like  other  petiticms,  with  the  affidavits  above  refeinS 
to  annexed,  in  support  of  it,  is  to  be  left  in  the  office  of  the 
Lord  Chancellor's  secretary  of  lunatics ;  and  if  the  afiidavits 
appear  sufficient,  he  will  procure  his  Lordship's  order  or  fiat 
thereon,  written  in  the  margin  of  the  prayer  of  the  petition,  and 
purporting  that  on  filing  the  affidavits  therein  referred  to,  the 
commission  shall  issue ;  also  naming  the  Commissioners  ta 
whom  it  is  to  be  directed,  and  stating  where  it  is  to  be  executed, 
and  ordering  a  juiy  to  be  returned.  The  filing  of  the  affidavits 
consists  in  their  being  left  annexed  to,,  and  with,  the  comrois- 
sion,  as  above  mentioned.    It  may  here  be  right  to  notice  tb« 
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-tobject  of  eaomU,  to  prevent  a  commission  issuing.    When  that   CHAPTER 
is  wished  to  be  done,  the  caveat  must  be  entered  with  the  secie-       lxxi 

taiy  of  lunatics,  (and  which  may  also  be  done  against  any  future '■ — 

proceedings  being  had  without  notice,)  accompanied  by  proper  CJaveau 
allegations ;  upon  which  an  order  will  be  obtained  for  a  per- 
sonal attendance  and  examination ;  and  if  the  conunission  is  to 
be  executed  in  the  country,  the  party  against  whom  the  commis- 
sion is  prayed  will  obtain  leave  to  give  in  a  list  of  Commis- 
sioners, in  addition  to  those  proposed  by  the  applicant  for  the 
conunission.  And  it  is  a  question  if  he  may  not  likewise  pray 
a  special  jury  as  in  common  cases.  2  Coll.  152.  This  exami- 
nation is  not  conclusive  ;  future  applications  may  be  made,  and 
further  examinations  by  physicians  directed,  though  a  jury  had 
found  the  party  not  a  lunatic,  and  though  on  result  of  evidence 
laid  before  the  Lord  Chancellor,  the  case  did  not  appear  to  him 
to  be  one  of  insanity.  8  Ves.  66.  Foims  of  caveats  will  be 
found  in  vol.  ii. 

But  if  the  commission  for  the  lunacy  is  granted,  whether  on 
the  ground  of  the  evidence  accompanying  the  original  applica- 
tion, or  in  the  result  of  the  intermediate  examinations  conse- 
quent upon  a  eavMt ;  and  the  first  petition  is  received  back 
answerea  with  the  Lord  Chancellor's  order  oi^  fiat  thereon,  it  is 
to  be.  left  with  the  Clerk  of  the  Custodies  to  make  out  the  com- 
mission ;  and  it  may  be  sealed  at  a  general  or  private  seal,  as 
occasion  may  require,  or  the  seal  be  opened,  as  in  the  cases  of 
ordinary  writs.  See  Ch.  XVI.  p.  77.  For  the  execution  of  com- 
sions  in  or  near  London,  there  are  fixed  Commissioners,  of  the 
Lord  Chancellor's  nomination.  For  the  execution  of  a  commis- 
sion in  the  country,  the  nomination  of  Commissioners,  by  the 
party  suing  out  the  commission,  will  be  attended  to.  Five  is 
the  usual  number  put  in  the  commission,  of  whom  two  at  least 
must  be  barristers ;  the  rest  attomies,  or  such  persons  as  the 
Chancellor  may  approve.  The  commission  being  obtained, 
(and  when  obtained,  delay  in  the  execution  of  it  is  to  be 
avoided,  that  no  pretence  may  be  afiforded  for  superseding  it, 
from  suspected  indirect  purposes  in  issuing  and  not  acting  upon 
it,)  a  time  and  place  must  be  appointed,  by  arrangement  with 
any  three  of  the  Commissioners,  one  of  them  being  one  of  the 
two  barristers  named  ;  by  which  three  the  commission  may  be 
executed ;  and  the  place  should  be  as  near  as  may  be  to  the 
residence  of  the  lunatic.  The  commission  should  be  executed 
within  a  month  from  its  being  issued.  2  Mad.  Ch.  728.  The 
three  acting  Commissioners'  warrant  or  precept  for  summoning  a 
jury  being  prepared  under  their  hands  and  seals,  is  then  to  be 
delivered  to  the  sheriff  of  the  county  (by  leaving  it  in  the  under- 
sheriff's  office)  in  which  the  commission  is  to  be  executed ;  a 
■  form  for  which  warrant  will  be  found  in  vol.  ii.    Thirteen,  but 

u5 
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CHAPTEIl    Bdt  fewer  than  twelve,  of  the  twenty-four  fireeholden  to  be  sum- 
LXX1.       moned  by  the  sheriff  under  such  pxecept,  Qonstitute  a  su£S^cient 

1—   juiy.    llie  attention  given  to  establish  the  fact  oi  lunacy,  or 

at  least  of  unsoundness  of  mind,  ]>j.su^iQ9t  evidence  on 
applying  for  the  commission,  will,  it  is  .to  be  piesnmedyi  aifbrd 
security  for  the  establishment  of  the  like  evidence  before  the 
Conmussioners  and  jury  by  competent  wi^iiesses.  And  for  the 
purpose  of  securing  the  attendance  of  any  witness  tor  witnesses, 
otherwise  unwilling,  or  suspected  of  being  ap,  summonses  nnder 
the  hands  and  seals  of  the  tnree  acting.  Commission^a  are  to  be 
prepared,  a  form  of  which  will  be  seen  in  vol.  ii.  There  ahoiiM 
be  a  summons  for  each  witness ;  and  on  the  servitte  of  them, 
half-a-crown  each,  in  the  name  of  conduct  money^  should  be 
given,  or  tendered,  to  them,  though  they  should  not  accept  it ; 
but  if  they  come  from  a  distance,  then  a  leasonafaAe  sum  to 
defray  their  expenses  ;  a  ph3rsician,  or  other  pnfusiimal  persoa, 
two  guineas  or  more,  according  to  circumstances,  and  for  their 
less  of  time.  See  the  Cotts  in  Lunacy,  Ch.  LXXIV .  Besides 
vritnesses,  the  Commissioners  and  jury  may  insist  upon  seeing  and 
ezaniining  the  alleged  lunatic,  and  to  require  his  being  brongj^t 
before  them  for  tiiose  purposes,  if  they  are  not  othexwiao  fiiUy 
satisfied  ;  and  if  the  required  production,  on  being  first  datted, 
be  not  complied  witii,  a  warrant  or  warrants  must  be  served  upon 
the  person  or  persons  having  him  in  their  custody,  w^ich,  if  not 
obeyed,  the  Commissioneis  may  adjourn,  or  make  no  retnm,  or 
return  the  fact ;  or,  as  the  more  advisable  course,  an  mder  vaxj 
be  obtained  from  ^e  Lord  Chancellor  upon  the  oontemptoots 
piarties,  to  produce  the  lunatic.  This  order  would  be  made  ef 
course,  upon  petition,  and  if  not  obeyed,  the  contemners  would 
be  committed  to  the  Fleet,  as  in  other  cases  of  contempt  of 
Court.  The  form  of  the  warrant  here  spoken  of  will  be  found 
in  vol.  ii.  And  it  is  also  the  privUege  of  the  alleged  lunatic  to 
be  present  at  the  execution  of  the  commission  if  he  pleases. 
And,  if  necessary,  a  writ  of  habeas  corjna  may  be  issued  to 
bring  him  up,  though  generally  deemed  inexpedient,  and  the 
course  before  pointed  out  considered  to  be  preferable.  Shcvnld 
an^  of  the  iottne»es  also  disobey  the  Commissioners'  summons, 
a  similar  order  may  be  obtained.  6  Yes.  784.  It  will  be  expe- 
dient to  have  prepared  not  only  the  precept  to  the  sheriff,  hat 
also  the  summonses  for  witnesses,  and  warrant  to  produce  the 
lunatic,  (if  there  be  any  suspicion  of  their  being  probaMy 
wanted,)  previously  to  the  day  of  meeting,  as  well  as  to  hate 
been  furnished  with  an  exact  statement  of  the  propertnf  of  the 
lunatic,  along  vrith  which  the  inqumtwn  itself  is  to  be  made  oit 
and  preparea  for  signing  and  sealing  by  the  Commissioners  and 
jury,  the  form  of  which  may  be  taken  mnn  that- in  vol.  ii.  The 
titatement  ef  the  property,  though  regularly  attending  the  execa- 
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tioft  of  llie  commission,  is  not  nsnaHy  inquned  into  by  the    CHAPTER 
Coraniisnoners  or  jniy.  Wh^n  the  execnlion  of  lhe  commission       lxxi 

is  entered  upon,  the  Commissioners  and  jury  assembled,  and  1^ 

flfll  required  summonses  and  warrants  served  m  due  time,  the 
Commissioners' and  jurors*  oaths  administered,  and  proclamation 
made  ^  the  first  named  acting  Commissioner  present  will  read 
to  tbe  jufy  the  commission ;  explaining  the  purpose  of  their 
aaeettng  and  their  duties.  The  solicitor  for  the  lunacy  then 
brings  forward  his  witnesses,  who  are  examined  by  the  Commis- 
sioners and  the  jury,  and  himself  if  he  see  fit,  as  well  as  by 
counsel,  if  attending  for  either  party,  and  by  the  lunatic  also,  if 
present,  and  desiring  so  to  do.  The  evidence  respects  both  the 
Supposed  lunatic  and  his  property ;  the  latter  not  being  gone 
into  unless,  and  tmtil,  the  jury  are  satisfied  upon  the  point  of 
lunacy.  When  the  evidence  is  completed,  the  senior  Commis- 
aoner  sums  up  and  recapitulates  it  to  the  jur^  in  the  way  of 
(Charge,  and  the  jury  then  consider  of  and  deliver  their  verdict 
as  in  ordinary  cases,  after  which,  the  blanks  in  the  paper  ^copy 
of  the  inquiadtion  may  then  be  properly  filled  up  ;  and  when 
completed,  and  if  thought  right,  read  over,  is  to  be  signed  by 
Ae  Commissioners  and  jury.  Tlie  fees  to  each  may  be  paid  as 
ftiey  severally  sign.  See  the  Costs  for  those  and  otner  fees  on 
the  execution  of  the  commission.  The /air  cnpy  of  the  inqui- 
ffition  being  thus  signed,  the  before  mentioned  blank  en?ross-> 
ment  on  parchment  should  also  be  then  prepared.  The  former 
is  retained  by  the  solicitor  on  behalf  of  the  jury.  The  latter, 
having  three  seals  affixed  for  the  Commissioners  on  the  left 
hand  side,  and  on  the  right  hand  side  one  for  each  of  the  jurors, 
H  is  taken,  with  the  commissum  annexed  to  it,  and  the  inqui- 
sition on  paper  that  was  before  signed  by  the  Commissioners 
aiid  jury,  to  the  Commissioners,  who  will  sign  and  seal  the 
engrossed  inquisition,  (but  the  jury  need  not,)  for  which  they 
are  to  be  paid  one  guinea  each.  On  the  commission  there 
must  previously  have  been  indorsed  this  return,  viz.  "  the  exe- 
cution of  this  commission  appears  by  the  inquisition  hereunto 
Annexed,"  which  the  Commissioners  also  sign.  The  commis- 
sion and  engrossed  inquisition  being  thus  perfected,  are  (within 
a  montii)  to  be  filea  in  the  Petty  Bag  Office ;  from  whence 
office  copies  are  taken  when  wanted  for  any  future  purposes  in 
Court  or  otherwise.  2  Mad.  Ch.  729.  The  uniform  return  in 
inquintions  of  lunacy  must  be  dear  and  unequivocal,  and, 
exce|»t  in  a  few  instances,  is  hmatieus ;  non  compos  mentis ;  or, 
since  the  proceedings  have  been  in  English,  of  unsound  mind ; 
a  return  that  A.  B.  is  mcapable  of  governing  himself  and  his 
lands,  &c.  is  a  void  return ;  3  Alk.  168 ;  so  would  be  any 
various  descriptions  of  imbecility,  &c.  19  Ves.  285.  But  the 
retum  to  an  inquisition  cannot  be' objected  to  because  it  merely 
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CHAPTER  States  the  party  ta  be  a  lunatic,  and  the  time  the  lunatic  has 
LXXi.  ^'c^  ^>  ^^^  ^^^  not  state  that  the  lunatic  has  or  has  not  haad 
' —  intervals.  6  Ves.  640.  Yet  a  return  shouhi  not  d^»art  irom 
the  direction  of  the  Commissioners  in  sense  and  SBbttanes,  thmigh 
it  should  in  wordt.  And  it  may  be  better  ta  state  lucid  intap- 
vab,  if  any,  as  well  as  direct  instances  of  insanity.  ^^-^^^ 
misbehaviour  occur  in  the  execution  of  an  inquisitioik,  *  it  inU 
be  examined  into,  and  will  be  quashed,  and  a  new  -eomaisfakm 

M«Uui  inqai-  directed,  if  the  Court  see  cause.    2  Mad.  Cha.  7d4..-  AlaMbis 

rendum.  inquhrendum  is  grantable  only  at  the  instance  of  the  rcfown, 

which  cannot  traverse  as  the  subject  can*  3  Atk.  6*  The 
Chancellor  may  enquire  by  insertion  after  an  ntqnisition  .te- 
tnrned  ;  but  if  upon  such  inspection  he  is  doabtfal,  .he  pats  the 

Trtv   a  party  to  his  traverse,  as  provided  by  the  statute.    The  Act 

34  Ed.  3,  c.  14,  gives  the  lunatic  a  right  to  trayerse,  and  the 
statute  2d  £d.  6,  c.  8,  enacts,  "  that  if  any  shall,  be  untraly 
found  lunatic,  or  idiot,  every  person  or  persons  grieved  bj  aich 
office  or  inquisition  shall  and  may  have  his  or  their,  ivuvine  to 
the  same  ittimediately,  or  after,  at  his  or  their  pleasure,  and 
proceed  to  trial  therein,  and  have  like  remedy  and  advantage,  as 
in  other  cases  of  traverse,  upon  untiue  inquisiticais  or  ofikies 
founded."  The  pleading  a  traverse  is  short.  The  inquisitbD 
is  stated ;  the  common  traverse  taken  upon  it,  and  the  AlteAiey- 
General  joins  issue,  the  records  may  then  be  imi^edtiatBly  sent 
to  the  Court  of  King's  Bench,  the  only  Court  in  which  a  tia- 
verse  can  be  tried.  2  Mad.  Cha.  736.  The  Court  wiUi<not 
allow  the  lunatic  to  traverse  a  second  inquisition,  though  periiips 
an  issue  may  be  directed.  11  Ves.  10.  A  trayeiSe'  camioA  be 
brought  by  another  person  without  producing  the  liiiuitiQ<  in 
Court,  that  it  may  be  ascertained  to  be  his  wish.  Tki  same  as 
to  idiots.  Upon  the  petition  of  the  party  found  a  lunatic,  to 
the  Chancellor,  (or  in  case  of  a  taiarried  woman,  the  petition  of 
the  husband  and  wife,)  for  leave  to  traverse  the  inquisition, 
which  it  is  said  the  Chancellor  cannot  deny,  the  tray^se  is 
allowed  €a  if  right,  and  proceedings  under  the  commissieB,  .and 
the  taking  possession  of  the  properly,  are  suspended.  K  the 
commission  is  traversed  with  success,  no  costs  can  be  gives  to 
the  party  taking  out  the  commission,  however  mentorittua  ^  fyt 
no  property  coming  to  the  possession  of  the  Crown,  tliere  k  no 
fund  out  of  which  to  pay  them  ;  but  they  may  be  givea  out  of 
a  fund  of  the  lunatic,  in  Court,  in  acause.  Ibid.  . The^same 
may  he  applied  to  the  case  of  a  commission  superseded.  I 
Meri.  269.  A  stranger  having  no  intereit  is  not  allowed  to 
traverse.  And  a  party  submitting  to  a  traveree,  and  aflbeiifaids 
refusing  to  be  bound  by  it,  it  is  considered  as  a  contempt.  3 
Atk.  308.    An  improper  attempt  to  traverse  wiU  be  dismissed 

Snpersedtng.    with  costs.     1  Cou.  462.    A  commission  of  lunacy  may  be 
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mtpenededy  if  the  party  is  improperly  or  irregularly  found  nan    CHAPTER 
compat ;  but  if  the  Chancellor  entertain  doubts  as  to  the  sanity       lxxi. 
of  the  party,  he  will,  instead  of  superseding  the  commission,  ' — 

permit  only. a  traverse.  For  obtaining  a  mpenedeas,  a  caveat 
must  first  be  entered  by  the  party  himself  against  whom  the 
inquisition  has  been  found,  or  any  individual  on  his  behalf, 
against  the  appmntment  of  committees,  on  the  ground  that  he 
had  umustly  been  found  a  lunatic ;  and  upon  the  petition  of 
himael^  or  such  other  person,  in  his  name,  to  quash  the  inqui- 
sition finding  him  a  lunatic,  and  to  supersede  the  commission,  a 
time  wall  be  appointed  for  his  personal  appearance  before  the 
Chancellor,  in  order  to  be  inspected  and  examined,  but  without 
very  strong  evid^ice,  and  the  affidavits,  of  eminent  physicians, 
stating  not  only  their  opinion  of  his  sanity  and  capacity,  but 
the  grounds  also  of  sucn  opinion,  the  Chancellor  will  not  set 
aside  the  verdict  of  the  jury.  1  Coll.  324,  &c.  Hair.  383. 
On  Quashing  an  inquisition  as  repugnant  in  its  return.  Lord 
Hantwick  ordered.  &at  commission  to  be  superseded,  and  a 
new  one  to  issue.  Ibid»  154.  As  to  the  form  of  a  petition  for 
a  suptrtedeast  it  must,  like  all  other  petitions,  in  the  stating 
part,  consist  of  the  innumerable  circumstances  that  may  attach 
to  the  case.  A  precedent  df  such  a  petition  will  be  found,  past, 
p.  ^4Sf  • 

.  With  respect  to  the  estate  of  the  lunatic  after  his  death,  when 
there  is  no  dispute  who  is  his  heir,  the  Court,  on  the  applica- 
tion of  the  heir  praying  that  the  ccximiittee  may  be  ordered  to 
deliver  possession  to  faim,  will  order  it  accordingly,  and  not  put 
the  heir  to  his  ejectment,  or  permit  the  committee  to  retain  the 
possessbn  by  disputing  the  tact  of  heirship,  2  Sch.  and  Lefr. 
439.  Th^  direction  in  the  commission  **  to  inquire  who  is  next 
heir,'*  seems  for  the  purpose  of  ascertaining  to  whom  the  pro- 
perty ought  to  be  delivered  after  the  death  of  the  lunatic.  The 
inquisition  is  not  conclusive ;  the  person  so  found  to  be  heir, 
may  not  be  the  heir ;  the  finding  of  the  jury  may  be  wrong  ; 
but  primdfeeie  he  is  to  be  taken  as  heir.    2  Mad.  Ch.  739. 

The  appointment  of  committees,  of  the  person  and  estate  oi  the 
lunatic,  is  the  next  proceeding  when,  upon  the  leturn  of  the  in- 
quisition, the  party  is  found  a  lunatic,  and  such  finding  is  not 
traversed,  or  the  ronmiission  superseded.  This  is  done  on  a  pe- 
tition of  the  person  who  sued  out  the  commission  to  the  Lord 
Chancellor,  and  which  petition  may  also  embrace  an  allowance 
for  the  maintenance  of  the  lunatic.  See  a  form  of  sucb  petitions 
in  vol.  ii.  If  the  estate  be  not  extreme^  small,  the  Chancellor 
usually  refers  it  to  a  Master  to  approve  of  proper  persons  to  act 
as  such  committees,  and  to  report  what  would  be  a  proper  al- 
lowance. Relations  are  generally  appointed  committees  m  pre- 
ference to  strangers,  in  the  absence  of  any  specific  objection  ; 
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CHAPTER  tad  the  oomnuttiee  of  the  ^eraon  is  Mraetamei  ai^iatedcoiiH 
ImXXU      flilttM  of  tihe^siate  also ;  Wt  chiefly,  "vHiere  the  property  is  sonil, 

., 1^  %nd  diat  without  a  reference  to  the  Master,  and  the  balances 

dir0eted  to  be  paid  as  leoeived,  into  Court,  on  affidavit,  -witiioiit 
aecountin^  berore  a  Master.  3  V.  and  B.  127.  A  bndKir  ha 
been  so  appointed,  Ambl.  104,  but  with  a  ie8triGtlo&  not  to  fe« 
Cfkvt  any  monies,  part  of  tiie  estate,  and  it  was  reiferred'to  te 
Master  to  appoint  a  reoeiTer.  In  appointing  the  fomerv  r^gaid 
is  paid  to  the  inclinations  or  aversions  of  the  lunatic  as  wd>«8  to 
Ae  consideration  of  combining  interest  with  duty,  in  the  ap« 
poSntment.  2  P.  Wms.  637.  6  Ves.  427.  The  commiitee  of 
the  ettette  is  genm'ally  the  heir  at  law,  as  being  interestfld  in  the 
care  of  it.  1  C<^1.  255*  The  grant  of  a  lunatic's  estate  can 
Imly  be  made  during  ]deasure  ;  and  the  committee  being  consi- 
dered as  a  baiUff  appointed  by  the  Ciown,  »  undei'  its  controal 
and  liable  to  account,  to  censure,  and  to  punbhaaent;  and  the 
cotttroul  is  not  detennined  by  the  deatli  of  the  Innatic.  2  Mad. 
Ch.  1'40.  Where  no  one  can  be  found  to  act  as  committee  of 
tiie  estate,  a  receiver  may  be  appointed,  with  a  salaryy  upaa 
giving  such  security  to  tli^  Attorney  General  as  ther  coBsmitlee 
iooes.  A  receiver  may  iUso  be  appointed  where  the  commitlBe 
resides  at  a  distance  firom  the  estate  Oris  infirm,  or  wiiere  be  has 
not  been  intrusted  with  the  property.  It  is  no  objectieo  Is-a 
committee  that  he  is  next  of  kbi  «o  the  lunatic,  and  will  oonie  in 
for  a  share  of  his  personal  property,  ihid,  741.  Persons  fa- 
lsing to  deliver  the  lunatic  out  of  their  own  custody  4o  the 
committee  incur  a  contempt  of  Court,  and  may  be'  eommitled. 
And  an  habeae  ecrpui  may  be  had  if  deemed  digible.  19  Ym, 
445.  In  the  management  of  a  lunatic*s  estate,  the  benefit  and 
comfort  of  the  lunatic,  where  no  creditor  comnlaidS,  is  ^ 
great  object  of  the  Court,  widiout  looking  to  the  interests  of 
those  who,  upon  his  death,  may  have  eventual  rights  of  snooss* 
sion.  The  Chancellor  administers  the  lunatic's  estate  taii9iMn 
bomu  pater  famitids,  2  Mad.  Ch.  747.  Part  of  the  lumctie's 
real  estate  may  be  sold  by  the  Lord  Chancellor's  oiderin  a  pe* 
tition  of  lunacy,  for  the  payment  of  his  debts,  to  pfeveota  bm  by 
creditors,  as  well  as  for  other  purposes,  and  money  inaj^  itas 
be  raised  on  mortgage :  but  there  is  no  instance  of  an  oraer  oa 
behalf  of  cieditors,  putting  the  lunatic  in  a  state  of  abaolate 
Want.  The  residue  of  a  lunatic's  property  beyand  his  <dsbls 
will,  on  petition,  be  onlered  to  be  mvested  in  a  govenmoA 
annuity  for  his  maintenance,  upon  the  Master's  repoit  that  it  is 
fbT  his  benefit.  Willi  respect  to  the  committee's  conduct,  he  is 
generally,  in  all  important  matters,  to  act  under  the  immeditle 
authority  of  the  Court,  in  the  way  of  petition,  and  rafemnce  to 
^e  Master.  The  lunatic's  comfort  and  persfinal  accotnmada- 
tions  are  also  consulted  before  other  considei'ations,  in  cansMxiDa 
with  the  amount  of  his  property.    1  Ves.  J.  297«    And  in  re- 
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gttd  of  the  Innatie'g  penoaal  comfort,  «veii  btakniptey,  thoiigh    CHAPTER 
a  general  cause  for  removing  a  committee,  woakl  ziot  occasioa       lXXI. 
nich  removal  against  tkte  lunatic's  inclinations,  if  so  found  by  a   ' 
Mailer  on  the  reference.    3  Ves.  2.    1  Swa.  531.    With  respect 
%9  maintemnee,  consideraticui  being  had  to  die  |»operty,  a  literal 
provision  is  always  made  ;  and  should  an  increase  be  required 
ran  justifiable  circumstances,  (though  a  committee  is  not  «c^ 
prat^  alloiwed  anything  for  his  care  and  trouble,)  it  is  obtained 
on  petition ;  end  such  increased  allowance  operates  as  a  re- 
muneration.   And,  in  some  cases,  provision  will  be  made  out 
of  the  lunatic's  estate,  on  the  ground  of  what  he  himself  would 
do,  liar  his  family  o^  relations  to  a  certain  extent,  including  bro«- 
thers  and  grandchildren.    3  Meriv.  103.    2  Mad.  Ch»  743.  &e. 
The  petUien  for  the  appointment  of  committee  being  presented, 
the  order  of  the  Lord  Chancellor  will  be  written  in  the  margm 
of -the  petition,  corresponding  to  the  prayer*    Petitions  must,  in 
Ul' biases,  be  supported  by  affidavits  veri^^ing  the  material  focta 
of  rriationsh^,  &c.,  and  the  petition  and  affidavit  dealt  with  in 
the  same  way  as  that  on  the  original  petition,  as  to  presenting 
it  to  the  Secretary  of  Lunatics,  and  taking  it  afterwards  to  the 
Clerk  of  the  Custodies  ;  except  that,  whenever  a  imrufer  is  or- 
dered, or  any  other  transaction  to  take  place  with  the  Account- 
ant  General,  the  order  must  be  drawn  up  and  entered  at  the 
Reguter  Officet  with  the  Entering  Stationer  there  ;  in  which  in- 
stances his  Lordship's  order,  or  fiat,  directs  it  to  be  so  done; 
ud  the  Seopetaxy  oi  Lunatics  makes  a  duplicate  of  the  fiat  with 
fvch  daection.    And  in  case  of  a  rrfeirenee  to  the  Master,  the 
prOceodings  before  him  are  generally  similar  to  those  in  common 
cases,  as  to  warrants,  states  of  facts  when  necessary,  and  the 
like.    And  on  obtaining  his  report,  it  is  likewise  to  be  filed  and 
.OMtfiimed  like  anoUier.    The  pHitwn  for  that  purpose  will  pray 
thai  it  may  be  confirmed,  and  that  the  per8<Hi  the  Master  hai| 
^appioved  of  as  committee  may  be  appointed.    In  like  manner 
duplicate  office  copies  of  ^e  Master's  reports,  when  to  be  acted 
upon  in  <iie  Accoantant-Geoeral's  Office,  are  to  be  taken ;  one 
eopyto  be  filed  in  the  Report  Office,  and  anoth^  with  the  Cleik 
of  tiie  Custodies«    With  regard  to  committees  finding  teeutitm, 
the  Chancellor  ezercises  a  discretion.    A  bond  by  the  com- 
viktee  and  two  sureties,  approved  of  by  the  Attorney  General, 
<«b  double  the  annual  amount  of  the  outstanding  estate,  real  and 
peraoaal,  is  what  is  usually  required.    The  sum  is  fixed  by  the 
Attoniey-General ;  for  which  purpose,  and  for  whose  inspec- 
tiotiy^a  statement,  verified  by  affidavit,  must  be  left  with  the 
Cleik  of  the  Custodies,  showiag  the  lunatic's  property  ;  from 
'whieh  the  Attorney-General  will  direct  the  amount  of  security  ; 
And  the  Mcognicance^  the  sureties  beiiog  first -approved  by  tbe 
Attorney-General,  must  then  be  entered  into  before  him.    1 
CoU.  %62y  263.    Should  the  outstaading  estate  be  so  large  as  Redaciag. 
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to  make  it  difficult  to  find  securities,  the  amount  may  be  vedaoed 
by  prevailing  on  debtors  to  pay  their  money  into  Court,  upon  no* 
tioft  to  all  parties  interested.    Stock  also,  if  the  lunatic  is  pos- 
sessed of  axnr,  may  be  transferred  into  the  name  of  the  Acconnt- 
ant-General,  witl)  the  same  view,  on  a  petitioB,  en  which  an  or- 
der will  be  made  without  attendance^    See  Petition  for  Commiftae, 
vol.  ii.  The  Attomey*General,  on  behalf  of  the  Crown,  files  the 
recognizance  with  tlie  Cleik  of  the  Custodies,  and  seldom  ap^ 
jwoves  of  sureties  objected  to  by  parties  interested.    Ibkl.   The 
rules,  as  to  passing  accounts,  and  paying  in  balances,  which  at* 
tach  to  the  tUeeioer  of  an  estate,  apply  to  a  committee  of  a  lunatic. 
Costs  have  been  refused  to  a  committee  not  passing  his  annual 
accounts  regularly,  but  several  together.  1  Ves*  J.  296.  To  ob- 
tain the  grant  of  the  custody  of  the  person  and  estate,  consequent 
upon  the  appointment  of  the  committee,  and  generally  iimne- 
diately  on  the  return  of  the  inquisition  (unless  a  traverse  has  been 
tendered  upon  special  application,  and  seeking  to  traverse.    1 
Coll.  199,)  the  beforementioned  affidavit,  yenfying  the  state* 
ment  of  property,  mA  the  order  appointing  the  committee,  and 
also  the  office  copy  of  the  commission  and  inquisitinn,  will  have 
been  left  in  the  ofiice  of  the  Cleik  of  the  Custodies,  who  files 
them,  and  who  will  have  procured  the  above-mentioned  directioD 
o(  the  Attomey*General,  as  to  the  amount  of  securi^,  and  who 
also  will  have  prepared  the  recognizance  before-mentioned,  and 
the  affidavit  of  the  sureties,  on  having  had  their  names  and  de- 
scriptions left  with  him  for  that  purpose ;  that  affidavit  having 
•been  sworn  before  a  Master  in  Chanceir,  and  the  recognizance 
entered  into,  and  an  affidavit  thereof  filed,  and  the  office  copjr 
left  also  at  his  office,  the  Clerk  of  the  Custodies  then  makes 
out,  and  procures  the  sealing  of  the  grant ;  but  between  the 
return  of  the  inquisition  and  grant,  a  month  is,  by  the  statutes, 
required  to  intervene,  to  give  the  party  an  opportunity  to  cone 
in  and  tender  a  traverse,  at  any  time,  on  giving  securi^.    Coll. 
168,  169.    When  the  grant  of  the  custody  has  been  thus  com- 
pleted, maintenance  for  the  lunatic  may  be  applied  for ;  the 
petition  for  which  will  state  shortly  the  order  for  the  commis- 
sion, and  the  finding  of  the  inquisition ;  the  grant  of  the  cus- 
tody ;  and  if  the  committee  (or  any  other  person  joining  him 
£Dr  this  purpose  in  the  petition)  have  been  put  to  expenses  of 
any  sort,  they  should  be  partici^ly  stated,  and  set  rorth— as 
'for  fees  to  physicians,  joumies,  or  other  occasions;  and  then 
praying  for  a  reference  to  the  Master,  as  to  what  had  been  ex- 
pended in  the  maintenance  of  the  lunatic ;  the  future  allow- 
ance ;  and  to  tax  the  petitioner's  costs,  charges,  and  expenses. 
.This  petition  is  to  be  conducted  like  the  others,  and  when  an- 
swerea,  proceeded  in,  in  the  Master's  Office,  in  a  similar  way 
.to  those  for  an  infant,  embracing  the  necessary  stales  of  facts, 
and  affidavits,  in  support;  scheme  of  support,  and  so  forth. 
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When  tlie  raport  is  made,  it  ic  to  be  filed  with  the  Clerk  of  the    chapter 
Custodies,,  an  office  copy  taken,  and  confinned,  on  the  asual      lxxi. 

petition,  presented  at  tne  office  of  the  Secretary  of  Lunatics,  

which  will  then  get  into  the  L(mi  Chancellor's  paper  of  Peti- 
tions in  Lunacy,  and  be  heard  before  him  in  its  turn.    Whe» 
ther.  eopiesare  to  be  served,  or  consent  briefs  for  the  next  of 
kin  given,  will  depend  upon  the  circumstaacea.    The  same 
stepsi  axe  to  be  taken  as  to  drawing  up  the  order,  (whether  by 
the  Registrar  or  not,  depending  upon  the  property,)  as  before 
stated  upon  the  former  petitions  ;  also,  as  to  filing  a  duplicate 
of  Uie  order,  with  the  Clerk  of  the  Custodies,  and  taking  an 
office  copy  from  his  office,  in  case  of  any  transaction  with  the 
Accountant- General  making  it  necessary  for  the  order  to  be 
^wm  up  by  the  Registrar,  and  not  by  the  Secretary  of  Luna- 
tics.    It  being  necessary  for  the  committee  to  petition  for  an  To  pass  ac* 
Older  to  pass  his  accounts,  such  petition,  (headed  like  the  rest,  coants. 
Mutatis  mutandis,)  will  state  shortly,  as  before,  the  commissien  ; 
the  finding  of  the  lunacy  ;  the  grant  of  the  custody ;  and  that 
the  petitioner  havine  received  and  paid  various  sums  of  money, 
on  accsount  of  lunatic's  estate,  was  desirous  to  pass  his  account 
of  the  same ;  and  therefore  praying,  that  it  may  be  referred  to 
the  Master, .  to  whom  this  matter  is  referred,  to  take  and  pass 
petitioner's  accounts  of  receipts  and  payments  of   lunatic's 
estate,  from  the  time  he  was  appointed  committee  thereof;  and 
therein  to  make  to  petitioner  all  just  allowances,  including  an 
allowance  for  the  costs  of  passing  said  accounts,  and  ail  other 
his  costs  incuned  in  'this  matter.    The  form  of  a  committee's 
account. may  well.be  framed  from  that  of  a  Receiver,  (vol.  ii.) 
if  it  comprise  real  estate ;  or,  if  not,  varied  accordingly.    The 
affidavit,  verifying  the  account,  and  which  is  to  be  sworn  be- 
fore the  Master,  and  left  with  it  in  the  Master's  Office,  (and  the 
manner  of  passing  the  account  is  similar  to  that  of  a  Receiver, 
or  executor,)  is  to  state,  that  the  account  thereunto  annexed, 
marked  with  the  letter  A,  contains,  to  the  best  of  deponent's 
knowledge  and  belief,,  a  just  and  true  account  of  all  such  sum 
and  sums  of  money  as  have  been  received  by  deponent,  or  any 
other  person  or  persons,  by  his  order,  or  for- his  use,  out  of,  or 
on.  account  of,  the  said  lunatic's  estate,  from  — —  to  — — , 
(naming  the  two  periods,  viz.  of  deponent  passing  his  last  ac- 
count to  the  present*)  and  that  to  the  best  of  deponent's  know- 
ledge and  belief,  he  has  not  within  that  time  received  any  other, 
or  further  sum  or  sums  of  money,  out  of,  or  on  account  of,  the 
said  estate,  than  what  are  mentioned  or  set  forth  in  the  said 
account.    And  that  the  several  sums  of  money  therein  men- 
tioned to  be  paid,  or  allowed,  have  been  really,  and  bond  Jide, 
paid,  or  allowed,  by  deponent.    And  that  in  said  account  is 
'  contained  a  tine  rental  of  said  lunatic's  estate,  to  the  best  of 
deponent's  knowledge  and  belief,  from  the  said  (naming  the 
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|MtiodB)  inclvnve ;  nad  aho,  a  true  aceovnt  of  all  loits  doe, 
•ad  in  airaar,  limn  the  said  lunatic's  estate,  at  (naming  Um  last 
period)  ;  and  that  there  is  no  error,  omission,  or  wrong  chaige, 
wlAtever,  in  aaid  account,  to  the  knoiviiedge  or  belief  of  depo* 
it.    Various  occasions  of  vacating  the  Receiver's  lecog- 


niMoee. 


Petition  to 

vacate  recog-  aimice  may  occur ;  in  either  of  which  a  petition  for  die  puipose 
Bi«ai»ec.  is  to  be  presented,  which  must  necessarily  state  whatever  the 
Orcumstances  require  to  be  laid  before  the  Court.  The  most 
ttdinaiy  occasion  may  be  supposed  to  be,  that  of  the  -death  of 
the  lunatic,  in  which  case,  (as  a  specimen,)  the  following  peti- 
tion, in  substance,  is  given,  viz. .  (after  the  usi^al  title,)  set 
forth:— 

That,  by  an  int^uisition,  taken  on  the day  of by  virtue 

of  a  commission,  in  the  nature  of  a  writ  de  lun&Heo  inquuvtulo, 

issued  under  the  great  seal  of  Great  Britain,  die  said was 

lottiid  and  returned  to  be  a  lunatic  ;  and and ,  the 

brothers  of  the  said  lunatic,  and  bodi  long  since  deceased,  woe 
duly  appointed  committees  of  his  person  and  estate.    That 

the  said  '— -  and having  deputed  this  life  many  yens 

ago,  an  order,  bearing  date  the day  of was  made 

in  this  mattor,  whereby  it  was  ordered,  that  the  care  and  ma- 
na^ment  of  the  said  lunatic's  estate  should  be  granted  uato 
petitioner,  he  first  giving  such  security  as  his  Majesty's  Attar- 
ney-General  should  approve  of,  for  answering  the  said  estate, 
and  accounting  for  the  rents,  issues,  and  profits  thereof  once 
in  every  year,  or  oftener,  if  thereunto  reaaired,  before  the 
Master,  to  whom  this  matter  stood  referred ;  and  that  such 

•ecuriqr  should  be  perfected  on  or  before  the day  of 

then  next.  That  m  pursuance  of  the  said  order,  your  peti- 
tioner, together  with and ,  entered  into  a  bona,  or 

lecognizance,  bearing  date  the  day  of ,  wfaer^ 

they  became  jointly  and  separately  held,  and  firmly  bound,  to 

his  Majesty,  in  the  penal  sum  of  £ for  duly  passing  the 

accounts  of  petitioner,  from  year  to  year,  and  paying  the  ba- 
lances, from  time  to  time,  to  be  reported  due  from  him,  as 
ahottid  be  ordered.  That,  thereupon,  in  further  pursuance  of 
the  said  order,  a  grant  of  the  custody  of  the  said  lunatic's 

estate  passed  the  great  seal  to  petitioner,  on  the day  of 

.    That  the  said  lunatic  departed  this  life  on  the div 

of  -*-— ,  having,  before  he  became  a  lunatic,  duly  made  and 
published  his  last  vrill  and  testament,  in  writing,  bearing  date 

the  ^-^  day  of ,  and  thereof  appointed  his  said  brotfaeis, 

the  said and  executors.    Then  state  their  death 

and- administration,  with  will  annexed,  granted  to •   And 

that,  pursuant  to  an  order  made  in  this  matter,  bearing  dale, 
&c.,  petitioner  passed  his  accounts  of  the  receipts  and  pav- 
neata  on  account  of  the  said  lunatic's  estate  from ,  ue 
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foot  of  the  last  aoooimt  of  petitioaer  ptssed  before  the  sud   chapter 

Master,  up  to  the  said aay  of ,  the  day  of  the  death       lxxi. 

of  the  said  lunatic.     And  tbie  said  Master,  by  his  report,  

bearing  date,  &c.,  certified,  that  there  was  due  from  petitioner 
to  the  estate  of  the  said  lunatic,  in  respect  of  his  leceijpts  and 
payments,  as  committee,  as  aforesaid,  on  the  balance  or  all  Ins 

accounts,  up  to  the  said day  of ,  the  sum  of  £— *- . 

Tliat  petitioner  has  paid  over  the  said  balance  of  £—  to  the 
said  — —  the  administrator  of  the  said  lunatic ;  and  is  de-* 
sirous  diat  the  bond  so  as  aforesaid  entered  into  by  petitioner 
and  his  said  sureties  may  be  cancelled ;  and  therefore  preying, 
that  the  bond  so  entered  into  by  petitioner,  and  the  said  — ^ 

and ,  his  sureties,  may  be  cancelled. — Another  mode  of 

wording  the  proyvr  (afier  setting  forth  whatever  matters  the 
particular  circumstances  of  each  individad  case  may  require) 
nisy  be — ^That  the  bond  or  recognizance  entered  into  by  peti- 

-  tioner,  on  the  — ^ —  day  of ,  for  petitioner  duly  accoimt- 

ing  bcHfore  the  said  Master  for  all  monies  received  by  him,  as 
committee  of  the  said  Jnnaitie's  estate,  may  be  taoMed,  and 
delivered  up  to  him. 

The  feiTO  of  a  petition  of  supertedMs,  as  referred  to  ante,  p, 
443^  may  be  to  the  following  purport,  viz. 

In  the  matter  of  W.  L.  against  whom  a  commission  of  lunacy 

hath  been  issued. 

To  the  Right  Honourable,  &c. 

The  humble  petition  of  the  said  W.  L. 
Showeth, 

First,  state  the  issuing  of  the  commission  and  the  findin|f  as  be- 
fore* Then  that  petitioner  is  greatly  aggrieved  and  prejudiced, 
by  the  issuing  of  the  said  commission,  and  by  the  return  of  the 
said  inquisition.    That  a  short  time  previous  to  the  said  — — * 

day  of (viz.  the  day  frem  which  the  jury  found  him  to 

have  been  lunatic),  petitioner  was  informed,  and  had  reason  to 
b^eve,  that  certain  persons  had  a  design,  without  any  colour 
of  hiW,  to  take  petitioner,  and  continue  him  in  a  private  mad- 
house. That  the  conduct  imputed  to  petitioner  on  the  said 
day  of  — —  was  occasioned  entirely  by  petitioner's  ap- 
prehension of  the  said  violence,  intended  to  be  put  upon  him, 
and  which  apprehension,  although  to  a  certain  degree  well 
founded,  was  increased  by  the  drcumstance,  that  having  been 

•  exhausted  by  some  public  bunness  in  which  he  had  been  en- 
gaged in  the  course  of  that  day,  petitioner  drank  freely  of  wine 
without  taking  food.  That  petitioner  hath  ever  since  been, 
and  now  is,  of  sound  mind,  and  perfectly  sufficient  for  the 
management  of  himself  and  property.    That  the  said  inquest 
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CHAPTER        was  taken  under  impressions  of  prejudice  against  petitioner, 
LXZI»  caused  by  misrepresentation  of  his  case  in  the  daily  news- 

.  papers,   or   otherwise,    and  without  petitioner   being  pro- 

duced»  or  having  notice  of  their  sitting,  so  as  to  be  aUe 
to  present  himself  in  person  to  the  Commissioners  or  jurors ; 
and  therefore  praying,  that  the  Lord  Chancellor  would  be 
pleased  to  examine  petitioner  in  person ;  and  that  the  said 
commission  may  be  superseded,  or  that  petitioner  may  have 
leave  to  traverse  the  said  inquisition,  or  that,  &c.  (farther, 
or  other  order,  &c.)— Should  the  supersedeas  sought  for  be 
on  the  ground  of  recovery,  it  may  state,  after  the  other  neces- 
sary matters — ^That  petitioner  has,  by  the  blessing  of  God»  re- 
covered from  his  indisposition  of  mind,  and  for  a  consideiaUe 
time  past  has  been,  and  now  is  very  capable  of  taking  care  of 
himself,  and  managing  his  estate  and  afifairs ;  and  therefore 
praying,  that  the  saoA  commission,  inquisition,  and  letters 
patent,  (meaning  by  the  last  the  grant  of  the  custody  of  per- 
son and  estate,  therein  before  stated  to  have  been  granted,) 
may  be  superseded  and  determined,  or  that,  &c.  &c. 

The  following  is  a  sketch  of  a  petition  for  procuring  the  libera- 
tion of  an  individual  improperly  detained  in  a  mad-honse.  It 
may  be  to  the  follovnng  eiiect,  governed  by  circumstances,  viz. 

The  address  as  usual. 

The  humble  petition  of,  &c. 
Shovireth, 

State — ^That ,  the  father  (for  instance)  of  petitioner,  havisg 

been  reputed  to  be  in  a  state  of  lunacy,  and  a  proper  subject 
to  be  received  into  a  house  licensed  for  the  reception  of  lunatic 
patients,  under  the  statute  of  the  14  G.  3,  c.  49,  was,  on  or 

about  the day  of ,  pursuant  to  petitioner's  direction 

in  writing,  and  by  an  order,  under  the  hand  and  seal  of  Mr. 
— — ,  of ,  a  licentiate  under  the  Rojial  College  of  Physi- 
cians, London,  bearing  date  respectively  on  or  about  the 

and davs  of ,  conveyed  to,  and  received  into,  the 

house  kept  for  that  purpose  by ,  Doctor  in  Physic^  si- 

taate  at ,  where  be  is  yet  confined.    That  no  commission 

of  lunacy  has  been  issued  in  this  case,  as  the  said hath 

not  any  estate  of  inheritance  or  personal  estate,  but  depends 
solely  for  support  and  maintenance  upon  petitioner.  That  a 
very  considerable  expense  hath  already  been  incurred  by  peti- 
tioner in  medical  advice  and  assistance,  and  in  the  present 

maintenance  of  the  said  ^— .    That  during  the  first 

months  of  his  confinement  in  the  said  honse,  petitioner  had 
ready  access  to  him,  and  was  advised  to  entertain  hopes  of  his 

, .  recovery  ;  but  since  that  period  all  such  access  has  been  de- 
nied by  the  said  Doctor or  his  agents.    That  petitioner 
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has  regularly  paid  to  said  Doctor  ~—  the  whole  of  his  de>    chapter 

jQoand  every  week,  up  to  the day  of last.    That  peti-       lxxi. 

tioner  has  reason  to  believe,  and  has  been  credibly  informed,  1- 

that  (here  the  ill  usage  and  barbarous  treatment  of  the  lunatic 
should  be  set  out,  and  the  causes  of  complaint  fully  detailed ; 
but  in  a  case  of  recovery,  then  state  that)  the  said  — • —  hath 
since  his  reception  into  and  residence  in  the  said  house  suf- 
ficiently recovered  to  be  able  to  return  home ;  and  that  by  the 
attentions  and  treatment  he  would  receive  in  petitioner's  fa- 
mily, there  is  every  reason  to  infer,  that  his  complete  recovery 
would  be  more  readily  effected,  than  by  his  remaining  any 
longer  in  the  said  house.    That  petitioner  has  good  ground  to 

believe,  that  the  said  Doctor ,  or  his  agents,  hath  or  have 

persisted  in  refusing  access  to  the  said ,  in  order  to  con- 
ceal his  progressive  recovery,  and  for  sinister  purposes ;  and 
therefore  praying,  that  his  Lordship  would  be  pleased  to  order, 
that  the  Commissioner  appointed  by  the  said  act,  or  any  three 
or  more  of  them,  (or,  if  in  the  country,  the  Justices  of  Peace, 
and  Physician,  appointed  at  the  General  Quarter  Sessioas, 

held  at         '  on  the day  of for  the  purposes  of  the 

aaid  — —  or  any  two  of  them,)  may  visit  and  inspect  the 

aforesaid  house,  licensed  for  the  reception  of  lunatics,  at 

aforesaid,  in  the  parish  of aforesaid ;  and  that  they  may 

be  ordered  to  report  to  your  Lordship  on  all  the  several  mat- 
ters herein  before  set  forth ;  and  also  to  report  such  further 
and  other  matters  as  they  shall  think  deserving  of  your  Lord- 
ship's notice ;  and  that  your  Lordship  would  be  pleased  to 
order,  that  the  registry  kept  by  the  said  Commissioners,  or 
their  Secretary,  at  the  Koyal  College  of  Physicians  of  London, 
of  all  reports,  matters,  and  things,  touching  the  said  licensed 
house,  may  be  laid  before  your  Lordship  for  inspection  ;  and 
that  your  Lordship  would  be  pleased  to  grant  to  petitioner 
such  further  and  other  relief  in  the  premises  as  the  nature  of 
the  case  requires,  and  as  to  your  Lordship  shall  seem  meet. 
2  Coll. 

If  the  application  be  to  the  Lord  Chancellor,  the  petition  and 
affidavits  necessaiy  on  the  occasion  to  support  it  are  to  be  left 
with  the  Secretary  of  Lunatics,  who  will  draw  up  the  order ;  if 
to  either  of  the  Chief  Justices,  the  petition  and  affidavits  are  lefk 
with  the  Clerk  at  Chambers,  and  the  order  drawn  up  by  him,  and 
put  in  force,  as  directed  in  executing  similar  orders  in  lu* 
nacy ;  but  this  is  not  a  proceeding  in  the  Court  of  Chancery. 
The  order  should  be  served  personally,  if  possible. 

With  respect  to  ideot  or  lunatic  parties  to  a  suit,  if  plaintifis, 
see  Ch.  VI.  and  Ch.  VII.  If  defendants,  theyv  answer  and 
defend  the  suit  by  their  committees,  who  are  appointed  guardians 
for  that  purpose  by  the  Court,  as  matter  of  course,  on  motion  i 
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and  if  there  be  no  committee,  or  one  who  bas  a  opposite  mlerest, 
another  person  wiU  be  appointed  guardian  to  defend  a  suit.    An 
order  was  made,  on  motion  by  plaintiff,  that  a  guardian  might 
be  appointed  to  put  in  defendant's  answer,  he  being  a  limatic, 
and  tne  fact  verified  by  affidavit.    5  Madd.  423.    A  person 
being  made  a  defendant,  who  is  in  the  condition  of  an  ideot  or 
lunatic,  though  not  found  such  by  an  inquisition  ;  or  incuiabie 
of  managing  his  own  concerns  through  infirmi^  of  mind  and 
body,  or  by  age,  or  other  means,  the  Court,  upon  proper  in- 
formation of  incapacity,  will  direct  a  guardian  to  be  appointed 
to  answer  and  defend  the  suit.  14  Ves.  172.    The  course  would 
be  an  appUcation  by  motion  in  Court,  or  by  petition  at  the  Rolls, 
aupported  by  an  affidavit,  stating  the  particular  circumstances  of 
tile  party,  and  praying  a  commission,  or  reference  to  a  Master, 
to  appoint  a  guardian  (see  Forms,  vol.  ii.)    Harr.  Cha.  380. 
The  affidavit  of  a  medical  attendant,  in  addition  to  any  other, 
would  be  advisable.    The  filing  of  the  affidavit,  and  the  conduct 
of  the  petition  are  the  same  as  m  other  cases.    The  order,  when 
completed,  if  for  a  refermee  to  a  Master,  must  be  proceeded  in 
before  him,  in  the  usual  manner ;  and  having  first  left  the  onier, 
(that  is,  a  copy  of  the  ordering  part,  as  in  other  instances,)  and  a 
state  of  facts,  and  proposal  of  some  person  for  guardian,  it  most 
be  prosecuted  before  the  Master  unnl  he  has  made  his  report ; 
having  obtained  and  filed  which,  the  appointment,  like  that  of  a 
Receiver,  is  complete.    But  if  the  order  be  for  a  commusion  to 
issue  to  appoint  a  guardian,  the  same  course,  muteOis  mutandii, 
is  to  be  pursued  as  in  case  of  infants ;  the  Commissioners  must 
attend  tne  party  peisonally,  appoint  the  person  proposed  (being 
approved)  to  be  guardian,  and  then  take  the  answer  by  such 
guardian,  he  being  in  such  case  ako  present ;  and  such  other 
mode  of  proceeding  followed  as  under  commissions  for  appointing 
and  answering  by  guardian  to  infants ;  or  if  the  answer  is  not 
inquired  upon  oath,  the  commission  may  be  for  a  guardian  only. 
The  following  may  be  the  form  of  the  Commissioners'  certificate 
of  the  appointment,  viz. 

In  Chanceiy, 
Between,  &c. 

To  the  Right  Honoural^e  the  Lord  High  Chancellor  of  Great 

Britain. 

We  humbly  certify  to  your  Lordship,  that,  by  virtue  of  the  com- 
mission  Hereunto  annexed,  we  have  called  A.,  a  person  of  un* 

sound  mind,  before  us,  at  the  house  of ,  in  theparish  of , 

in  the  county  of ;  and  we  have,  on  this day  of , 

assigned  E.  F.  to  be  her  guardian,  by  whom  she  may  answer 
the  plaintiff's  bill,  and  defend  this  suit.  ^And  if  the  guardian*i 
answer  be  also  to  be  taken  on  oath,  add — And  the  said  £.  F.,  at 
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-,  in  the  county  of ,  was,  this day  of  — ^,    CHAPTER 


sworn,  &c.,  (at  ante,  in  the  aue  rfan  Want,)  before  ns.]  LXXi 

G.  H.    : 

I.K. 

In  case  of  a  mairied  woman,  defendant,  being  of  unsound  Feme  co- 
mind,  see  Ch.  LXIV.  On  petition  to  the  Lord  Chancel-  ^^'^ 
lor  under  the  statute  4  G.  2,  c.  10,  a  similar  order  to  that  in 
case  of  infants  trustees  or  mortgagees,  under  7  Anne,  c.  19,  see 
Ch.  LXIII.)  may  be  obtained  for  the  committees  of  idiots 
or  lunatics,  &c.  to  convey ;  but  under  this  statute  also  the  lunatic 
trustee  must  be  uninteiested,  and  have  no  trust  to  exec^ite. 
3  V.  &  B.  149. 
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ixxu.  CHAPTER  LXXn. 

THE  TABLE  OF  FEES  AND  COSTS 

In  the  Court  of  Chancery ,  commendngfrom  26th  Febntary, 
1807,  as  directed  by  Lord  Etkine,  JLord  Chancellor  ;  and 
Sir  William  Grant,  Master  of  the  Rolls. 

FEES  OF  CLERKS  IN  COURT* 
Schedule, 

For  entering  in  the  office  and  Clerk  in  Court's  booltf 
the  parties'  names,  and  filing  every  bill,  exclusive 

of  term  fee        * £0    7    4 

For  an  attachment 0  12    2 

For  an  attachment,  with  proclamations  or  distringas  O  13  II 
For  a  commission  of  rebellion  •        .        .         .     1     7  10 

For  a  sequestration 13    2 

For  a  ne  exeat  regno 12    5 

For  a  habeas  corpus 117 

For  a  dedimus  to  take  an  answer  •  .  •  .  0  16  II 
For  every  special  dedimus,  bv  order  of  Court  •  .13  7 
For  drawing,  engrossing,  and  filing  a  replication  .  0  12  ft 
For  a  commission  to  examine  witnesses,  with  the 

schedule  of  oaths 16    8 

For  joining  in  commission,  on  behalf  of  the  plaintiflT, 
for  the  examination  of  witness,  if  with  more  Clerks 
in  Court  for  defendants  than  one  .        .        .068 

And  for  the  defendants  each  set  who  shall  join  therein  0  6  8 
For  every  special  commission  for  dividing  lands  .  1  6  10 
For  every  common  injunction  .        .        .        •    1  14  10 

For  every  special  injunction,  more  than  the  common, 

when  the  same  does  not  exceed  20  folios       .        .068 
For  drawing  and  engrossing  special  injunction  and 
docket,  when  the  same  exceeds  20  folios,  exclusive 
of  parchment  and  duty,  &c.,  per  folio  .        .014 

For  every  term  the  cause  is  in  agitation,  a  term  fee  of  0  6  8 
For  entering  the  appearance  of  every  defendant  who 

appears  separately,  exclusive  of  the  term  fee  .068 

For  entering  the  appearance  of  more  than  three  de* 
fendants,  then  at  the  rate  of  6s.  Bd.  for  evexy  three 
defendante  (exclusive  of  the  term  fee)  •       •       .068 
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For  office-copies  of  bills,  answers,  exceptions,  deposi-^  CHAPTER 

tions,  and  other  records,  including  duty  and  paper,  LXXII. 

per  folio £0    12  * 

[Now  no  du^^,  it  was  4d.  per  folio.] 
For  filing  every  joint  or  separate  plea,  answer,  or  de- 
murrer (exclusive  of  the  term  fee)         .        .        .034 
For  giving  -and  entering  every  rule  (exclusive  of  duty)    0    7    8 

[The  duty  was  25.  6dJ] 
For  every  day  a  cause  is  in  the  paper  for  hearing       .034 
for  every  day  a  cause,  appeal,  rehearing,  or  further 
directions,  shall  be  in  hearing,  or  in  the  paper  after 

part  heard 0    6    8 

For  everv  day  a  plea,  demurrer,  or  exceptions,  shall 

be  in  hearing,  or  in  the  paper  after  part  heard        .068 
For  every  other  attendance  in  Court,  when  required 

by  the  proper  client  or  solicitor,  but  not  otherwise      0  13    4 
For  entering  an  appearance  for  the  parties  with  the 

Registrar,  accoiding  to  any  order  of  Court    .         .068 
For  signing  a  consent  to  any  petition,  agreement, 
election,  or  to  enlarge  publication,  or  to  pass  the 

same 0    6    8 

For  every  certificate  to  be  signed  by  the  Six  Clerks    .034 
For  examining  all  copies  with  the  records,  in  order 
for  evidence,  for  each  examination,  if  40  sheets,  or 

under 0    6    8 

But  if  more  than  40  sheets,  then  for  examining  each 

sheet 0    0    2 

For  the  exemplification  of  every  record,  per  skin,  (ex- 
clusive of  vellum,  parchment,  and  duty,)  &c.        .     113    4 
For  drawing  and  engrossing  the  docket,  and  Master's 

certificate 0    6    8 

For  every  writ  of  assistance,  to  pat  the  party  into  pos- 
session, pursuant  to  decree,  &.c 16    6 

For  copies  of  all  deeds,  writings,  papers,  letters,  and 
accounts,  left  with  the  Clerk  in  Court,  pursuant  to 
an  order  of  Court,  or  referred  to  in  any  of  the  plead- 
ings, for  each  sheet .006 

For  every  certiorari,  procedendo,  or  supersedeas        •    0  18  10 
[A  procedendo  is  a  writ  directed  to  the  Judge 
of  an  inferior  Court,  requiring  him  to  proceed  in 
a  cause  removed  hither  by  certiorari,  &c.,  on 
the  plaintifTs  suggestion  not  bemg  sufficiently 
proved.     Also  it  is  used  where  the  cause  is 
stayed  for  a  time  by  supersedeas.    Harr.  Cha. 
661.] 
For  every  attendance  at  Westminster,  on  the  appoint- 
ment of  a  guardian     0  13    4 
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CHAPTER    For  eveiy  attttdaDoe  at  Lincoln's  Inn  Hall,  or  the 

LXXII.  Rolls,  for  the  like  purpose 0     6    8 

For  takiioig  off  the  file,  pursuant  to  order,  any  record, 

and  for  attending  with  the  same  in  Court,  at  the 

Rolls,  or  the  Master's,  &c O  13    4 

For  attending  with  the  same  in  any  other  Court  or 

place,  in  I^don  or  Westminster,  per  day    .        .220 
For  eteiy  attendance  with  the  same  in  the  coontiT,  at 
the  rate  of  two  guineas  per  day,  exclusive  of  ex- 
penses         2     2    0 

For  amending  the  record  of  a  bill,  where  the  same  is 

not  a  new  engrossment 0  13    4 

For  amending  eveiy  Oitfice-co|iy  of  a  bill  .068 

For  eveiy  other  fee  not  mentioned,  as  heretofore. 

EasKniB,  C. 

W.  Grant,  M.  R, 
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FEES  OF  SOLICITORS  IN  CHANCERY. 

Schedule, 

Drawing  warrant  to  protecute,  and  filling  up  same, 

each  .026 

Drawing  precipe  for  tubpetna,  and  attending  to  lea?e 

same  at  Subpoena  Office,  and  afterwards  for  same    0    6    8 
Attending,  taking  instructions  for  bills,  answers,  in-    * 

tenogatories,  and  examinations,  each    .        .        .    0  13    4 
Attending,  taking  instructions  for  special  a£Sdavits    .068 
For  drawing  bills,  answers,  interrogatories,  and  affi- 
davits, per  folio  of  90  words,  includiog  fiiir  copy    .010 
For  engrossing  same  on  parchment  .        .        .006 

For  engrossing  affidavits  on  paper    .        .        .        .004 
For  fair  copies  of  all  pleadings  upon  record,  per  folio 

of  90  words 0    0    4 

For  abbreviating  the  same,  per  folio  .        .        .004 

For  fair  copies  of  all  briefs,  per  sheet       .        •        .034 
For  attending  each  counsel  with  briefs,  for  hearing  of 

a  cause,  and  on  special  petitions  and  motions        .068 
For  attending  counsel  with  instructions,  and  the  Re- 
gistrar to  draw  up  order  and  entering,  on  common 
petitions  and  motions  of  course    .        .        .        .068 
For  attending  Lord  Chancellor,  or  the  Master  of  the 
Rolls'  Secretary,  to  present  every  special  petition, 

and  afterwards  for  same 0    6    8 

For  attending  Court  every  day  on  which  a  cause  or 

petition  stands  in  the  paper  .        •        .        .    0  10    0 

Attending  when  heard 0  13    4 

For  attending  the  Court  on  every  special  motion,  each 

day 0  13    4 

For  service  of  every  order  or  petition  on  a  Clerk  in 

Court 0    2    0 

For  copy,  and  service  of  every  Master's  warrant  or 

summons,  on  a  Clerk  in  Court  .  .  •  .016 
For  personal  service  of  ditto  on  a  party  •  .  •  0  10  0 
For  service  of  ditto  on  a  solicitor,  where  no  Clerk  in 

Court 0    2    6 

For  attending  defendants,  on  their  being  served  with 

subpoenas,  and  teking  instructions  to  appear  .068 

For  drawing  every  warrant  to  defend        .        •        •    0  '  2  *  6 
For  attending  at  the  Public  Office  to  get  Messenger 
sworn  upon  the  return  of  all  commissions     .        .068 

VOL.  I.  X 
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CHAPTER    For  attending  eveiy  witness  to  be  sworn  and  examined 

LXXII*  ^  iown  before  Examiner 0    6    8 

Attending  with  defendant  or  deponent  to  get  answer, 

or  special  affidavit  sworn     .        .        •        ..068 

For  attendance  on  every  Master's  warrant  or  sum- 
mons       •        •        .        .        •        •        •        .068 

For  eveiy  attendance  on  the  Registrar  for  directions 
to  the  Acconntant-General  to  sell  or  transfer  stock    0    6    8 

For  drawing  request  to  the  Acconntant-General  to 
ky  out  cuk  on  each  fund  •        •        .        .036 

Attending  on  Accountant-General  to  lay  out  ditto     .068 

For  every  attendance  at  the  Bank  to  pay  in  money, 
and  aiterwaids  on  Accountant-General  to  file 
Cashier's  receipt        .        •        *        •        •        .     0  13    4 

For  attendance  on  the  Registrar  to  settle  minutes  of 
decrees,  and  decretal  orders         .        .        .        .    0  13    4 

For  attending  the  Registrar  on  settling  decrees,  exa- 
mining and  passing  same,  and  orders  on  further 
directions  .        .        .        .        .        .        *     0  13    4 

For  attending  the  Regiatrer,  on  passing  all  other  spe- 
cial orders .068 

For  attending  to  leave  decrees  and  decretal  orders,  to 
be  entered,  examining,  and  taking  same  away       .068 

For  attending  to  fite  special  reports  at  the  Keport 
Office,  and  afterwards  for  the  copy       .        .        .068 

For  attending  to  join  and  strike  Commissioners'  names 
for  the  examination  of  witnesses  for  the  solicitor 
who  has  not  the  carriage  of  the  commission  .068 

For  attending  to  bespeak  every  special  writ  or  special 
commission,  that  issues  in  a  cause  (except  sub- 
poenas)    .        .        .        .        .        •        .        .068 

Drawing  notice  of  taking  answer,  or  examination  and 
copy *        .036 

Attending  two  Commissioners  to  sign  the  same         *    0    6    8 

Service  thereof,  not  exceeding  two  miles  •        .068 

Ditto  at  a  greater  distance  than  two  miles,  Is.  per 
mile,  but  not  to  exceed        .        •        .        «        .110 

Fbr  attending  to  take  answers  or  examinations,  each 

Commissioner    •        .        *        •        .        %         •    0  13    4 

IV>r  attending  the  execution  of  commissionk  for  the 
examination  of  witnesses,  each  Commissioner  and 
each  solicitor,  per  day         .        .        «        •        .330 

For  each  Commusioner's  Clerk,  as  engrossing  clerk    0  15    0 

For  attending  to  read  over  engrossment  of  answers  or 
examination,  previous  to  being  swoin,  if  the  same 
does  mt  exceed  20  folios    *        •        «        *        *    O    6   8 

For  every  additioml  60  folioB  .       .        .068 
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For  attending  the  Master  for  every  certificate  to  be 

signed  by  him,  and  for  filing  same  .  .  .068 
Drawing  instructions  for  all  advertisements,  to  be 

signed  by  the  Master,  and  afterwards  for  same  .068 
Attending  to  get  same  inserted  in  Gazette  .  .068 
For  drawing  out  caveat  against  signing  and  enrolling 

e^ery  decree  and  order  .  .  .  •  .026 
Attending,  entering  caveat  wi^  Secretary  of  Decrees, 

&c.    .        . 068 

For  perusing  abstracts,  every  three  brief  sheets  .068 
For  perusing  the  draft  of  every  deed,  for  each  skin  .050 
For  examining  the  engrossments  with  the  draft,  for 

every  three  skins 0  10    0 

For  making  all  attested  copies,  examining,  and  at- 

testinpp  same,  per  folio 0    0    6 

Instructions  for  every  special  petition  •  .  .068 
Di-awin^  same,  per  folio,  and  fair  copy    .        •        .010 

Engrrossmg 0    0    4 

Copies  to  serve 0    0    4 

For  drawing  special  notices  of  motion  .  •  .020 
Copy,  and  service  on  every  Clerk  in  Court,  each  .020 
For  drawing  charges  and  discharges,  state  of  facts, 

and  bills  of  costs,  and  fab  copy  for  Master,  per 

folio .        .008 

Term  fee  (exclusive  of  Clerk  in  Court's  fee)  .  .  0  10  0 
Letters  and  Messengers,  per  term    .        .        •        .050 

N.  B.  The  same  fees  and  allowances,  as  above  specified,  to 
be  made  and  allowed  in  all  matters  of  lunacy  and  bankruj^tcy, 
except  the  fee  for  attending  the  Court  upon  bankrupt  petitions, 
whilst  in  the  paper,  which  is  to  remain  as  heretofore,  namely, 
6s.  M.  per  day  till  the  day  the  petition  is  heard,  and  on  that 
13f.  4d.  to  be  allowed. 

Erskimb,  C. 

W.  Grant,  M.  R. 
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460  FEES  AND  CHARGES. 

CHAPTBR 
LXXII. 

FEES  AND  CHARGES 


Paid  at  the  Cfffiest,  according  to  the  Report  of  the  Commimonen 

in  1816. 


THE  MASTERS  IN  ORDINARY. 

Fob  every  oath,  affirmatioD,  or  attestation,  upon 
honour       . 010 

For  takin?  the  acknowledgment  of  every  deed  to  be 
enrolled 0    2    0 

For  the  caption  of  every  recognizance,  for  each  cog- 
nizor  . 020 

For  every  report  or  certificate  made  upon  orders 
before  neanng 0  10    0 

For  every  report  or  certificate  after  hearing,  or  in 
matters  of  lunatics,  bankrupts,  or  infant  trustees 
or  mortgagees,  to  convey,  and  on  other  matters 
referred  to  them,  where  no  cause  is  depending  in 
Court         .' 100 

For  every  summons 0    2    0 

For  allowing  and  signing  every  advertisement  to  be 

'   put  into  the  Gazette 0  10    0 

For  engrossing  one  part  of  every  deed,  allowed  by  the 

Master,  each  skin 0  10    0 

For  allowing  and  signing  eveiv  deed,  recognizance, 
account,  or  other  matter,  allowed  and  signed  by 
the  Master 0    2    6 

For  signing  and  certifying  every  exhibit  proved  before 
a  Master 0    2    6 

For  copies  of  drafts  of  conveyances  to  be  settled 
by  the  Master,  and  of  depositions,  interrogatories, 
engrossed  for  examining  the  parties,  and  of  exami- 
nations, eightpence  a  side,  to  be  paid  by  the  par^ 
requiring  the  same 0     0    8 

For  copies  of  drafts  of  reports,  charges,  discharges, 
bills  of  costs,  accounts,  objections,  and  of  sche- 
dules of  writings,  and  other  matters,  brought  before 
a  Master,  to  he  paid  by  the  party  requiring  the 
same,  sixpence  per  side 0     0    6 

For  an  examination  beaidts  the  oath        .        .        .026 


MASTERS  CLERKS'  FEJES. 

£,   s*    d» 

For  writing  every  receipt  for  books,  writings,  or  other 
things  delivered  out  by  a  Master  .        .        .026 

For  expunging  scandal  or  impertinence  out  of  every 

record* 0    2    6 

1.  When  a  Master  is  requested  to  go  out  of  his  office  to  attend 

any  person  to  administer  an  oath,  or  do  any  matter 
belonging  to  his  office,  a  reasonable  recompense  ought  to 
be  made  such  Master  for  his  trouble  and  loss  of  time. 

2.  In  all  copies  of  drafts  of  reports,  charges,  discharges,  bills  of 

costs,  accounts,  &c.,  as  above — the  bodies  of  such  copies 
as  are  written  without  a  column  of  figures  are  to  contain 
fifteen  lines  in  a  side,  and  six  words  m  a  line,  except  the 
titles,  which  are  to  contain  four  words  in  a  line. 

3.  Articles  of  accounts  are  to  contain  fifteen  lines  in  a  side, 

and  four  words  in  a  line,  besides  the  column  in  figures  on 
the  right  hand,  and  dates  and  lines  in  figures  on  the  left 
hand  column. 

4.  In  copies  of  bills  of  costs,  the  year  of  every  term  to  be 

wrote  in  figures  by  way  of  title  ;  other  dates  and  lines  to 
be  wrote  in  figures,  but  not  in  the  margin  on  the  left 
hand,  which  perplexes  the  taxation. 

5-.  Any  person  shall  be  at  liberty  to  take  a  copy  of  a  report 
without  the  schedule,  or  of  the  schedule  without  the 
report ;  and  in  cases  where  distinct  demands  of  several 
parties  or  creditors  are  comprised  in  one  report,  any 
person  is  to  be  at  liberty  to  take  a  copy  of  so  much  of  the 
report  or  schedule  as  relates  to  any  distinct  or  separate 
demand. 

6.  The  Masters'  fee  is  two  guineas  for  going  out  of  their  own 
offices  as  abovementioned,  not  beyond  the  Borough,  Horse- 
monger-lane,  &c. ;  and  three,  four,  or  five,  for  greater 
distances ;  but  not  exceeding  five  for  twenty  miles,  which 
is  the  farthest  distance  they  ever  go. 
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MASTERS  CLERKS'  FEES. 

£.    s.d. 
For  drawing  and  transcribing  every  report  or  certi- 
ficate          0    5    0 


*  The  coBstmction  of  this  fee  in  practice  ii,  two  shillingn  and  sixpence 
for  every  distinct  passage  expunged.  And,  for  the  reasons  given,  it  is 
recommended  by  the  Commuaioners  to  be  continued  with  that  construc- 
tion. 


462  FEES  IN  THE  PUBUC  OFFICE,  &c. 


CHAPTER 


£.   f.    d. 


For  drawing  and  engrossmg  every  recognizance,  with 
''*^"-  the  condition 0  10    0 

For  writing  each  bidding  for  estates  before  a  Master    0    2    6 

For  writing  the  jurat  of  affidavits  taken  in  matters  not 
depending  in  Court,  as  also  the  caption  of  eveiy 
recognizance 0    0    6 

For  attending  the  Court  with  deeds  and  writings, 
each  day    .        .        .        .        .        .        ..068 

For  drawing  and  engrossing  the  affidavit  of  a  receiver 
or  committee,  and  getting  the  book  stamped  .068 

For  drawing  and  engrossing  affidavit  of  sureties'  jus- 
tification     0    5    4 

Engrossing  interrogatories  for  the  examination  of  par- 
ties, per  folio  *  0    0    4 

For  transcribing  reports  to  be  signed  by  the  Master, 
per  folio 0    0    3 

For  drawing  and  engrossing  every  advertisement       .006 

For  companng  deeds,  books,  and  papers,  deposited 
in  the  office  with  the  schedule  thereof,  and  the 
same  on  delivery  outf  •        .  ..068 

For  examining  the  engrossment  of  deeds,  allowed  by 
the  Master,  with  the  Solicitor's,  every  three  skins    0    6    8 

For  attending  to  enrol  a  recognizance       •        .        .068 

Attending  saSes  in  the  country,  exclusive  of  expenses, 
per  day      •        •        .        .        •        .        .        .110 

For  attending  other  Courts  besides  the  Court  of 
Chancery,  with  deeds  and  writings,  in  town,  per 
day 110 

At  the  assizes,  exclusive  of  expenses,  per  day  •        .110 

Search  for  old  papers 0    6    8 


CLERK  OF  THE  PUBLIC  OFFICE  OF  THE 
MASTERS  IN  ORDINARY. 

£.    J-   d. 

For  writing  the  jurat  of  exparte  affidavits,  and  the 
memorandum  of  exparte  affirmations      •        .        .006 

For  writing  the  caption  of  acknowledgment  of  a  deed, 
recognizance,  or  specification  of  a  patent      •        .006 

*  Of  ninety  words.  f  Per  hour. 
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£,    8.    d,    CHAPTER 
For  writing  the  cerdficate  of  witnesses  being  sworn,  LXXii. 

who  are  to  he  examined  before  arbitrators,  for  the  L 

Master's  signature      .        .        •        .        .        .006 
For  accompanying  a  Master  out  of  the  ofiSce  to  swear 

an  answer,  or  plea,  in  order  to  take  the  custody  of 

it  when  sworn,  to  enter  it  in  a  book  kept  for  that 

purpose  at  the  Public  Office,  afterwards  to  deliver 

it  to  a  Clerk  in  Court,  and  take  a  receipt  for  the 

same 0    6    8 

For  attending  at  a  Master's  house  for  an  answer, 

plea,  or  commission,  sworn  to  there,  and  left  in 

his  custody,  io  order  to  enter  it,  and  deliver  it  in 

the  manner  mentioned  in  the  last  article       .        .036 


MASTERS  IN  CHANCERY  EXTRAORDINARY, 

£.  s,  d. 
From  evei^  person  who  shall  swear  to  an  affidavit 

before  hmi 0    2    6 

For  the  acknowledgment  of  every  deed  acknowledged 

before  him .        .        ...        .        •        ...050 

From  every  cogniior  that  shall  enter  into  a  lecogni- 

zance  before  him 0    2    6 


REGISTER  OFFICE, 


£.   1.   d. 


Drawing  all  orders,  for  each  side  three  shillmgs,  to 
contam  not  less  than  twenty-four  lines  in  a  side, 
and  seven  words  in  a  line,  one  with  another, 
(except  the  title,  which  is  to  be  four  words  in  a 
line,  one  with  another ;)  dates  and  sums  to  be  in 
figures,  except  in  the  ordering  part,  and  Uiese  in 
words  at  length 0    3    0 

AH  orders,  whereby  agreements  signed  by  the  par- 
ties, or  their  Clerks  m  Court,  are  made  orders  of 
the  Court,  three  shillings  per  side  to  be  paid  by 
the  party  drawing  up  the  order,  as  in  other  cases, 
and  three  shillings  per  side  by  the  other  party,  or 
applying  for  a  dupucate  thereof;  but  the  whole 
fee  of  six  shillings  per  side  is  not  to  be  taken  of 
any  one  party 0    3    0 


464  FEES  IN  THE  REPORT  OFFICE. 

CHAPTER  £.    t.    <i. 

LXXII.      Copies  of  all  ordere,  exceptions,  and  petitions — for 

L.      tne  first  side  one  shilling  and  sixpence,  and  for 

eveiy  other  side  one  shilling — each  side  to  contain 
not  less  than  twenty  lines,  and  not  less  than  six 
words  in  a  line,  one  with  another,  (except  the 
title,  which  ought  to  be  as  above.)  In  this  item 
is  contained  the  Registrar's  fee  for  signing,  [dates 
and  sums  in  words  at  length]  .  .  •  .  0  J  0 
Copies  of  all  minutes  taken  by  the  Registrar,  one 
snilling  and  sixpence  for  the  first  side,  and  one 
shilling  for  every  side  after,  to  be  wrote  as  the 
copies  of  orders  are  to  be  wrote  •  •  •  .010 
Entering  a  cause  for  hearing  (except  those  set  down 

by  the  Six  Clerks,  for  which  nothing  is  paid)        .010 
By  the  Senior  Depu^  attending  the  Lord  Chancellor, 
settine  down  each  of  eight  causes,  in  every  term, 

accorcung  to  his  privilege 1     0    0 

The  same  by  the  Master  of  the  Rolls'  Senior  Deputy     10    0 
Making  notes  of  the  causes  which  stand  for  hearing 

for  grounding  the  subpcena  to  hear  judgment        .008 
Every  decree  pronounced        .        •        •        .         .050 
Every  dismission  on  hearing  a  cause        .        .         .034 
To  one  of  the  four  deputies,  for  his  hand  to  all  certi- 
ficates         .010 

[In  certificates  on  filing  exce]ptions,  the  hand 
of  the  Clerk  of  the  Exceptions  is  accepted 
for  that  of  a  Deputy  Registrar]  .        .010 

Entry  of  all  pleas  and  demurrers      .        •        .         .010 
Poundage  on  paying  out  deposits  made  on  filing  ex- 
ceptions, renearing  appeals,  and  bills  of  review, 

one  shilling  per  pound 0     I    0 

Every  exhibit  proved  vfvd  voce  in  Court,  and  marked 
by  the  Deputy  Registrar* 0    2    6 


REPORT  OFFICE. 


£.    s.   d. 

Filing  every  report,  certificate,  and  award        •        .004 

*  Hie  marUiig  of  the  ezMbit  is  tbas : 

In  Chancenr.  A.  v,  B. 

(Date)— C.  J},,  sworn  in  open  Court  to  the  exeeati<m  hereof^ 

J.  C. 
Deputy  Registnr. 


RULES  OF  THE  REGISTER  OFFICE,  &c. 

£.   ».   d. 

Copies  of  all  repoTts — for  the  first  side,  one  shilling 
and  sixpence,  and  for  every  other  side,  one  shil- 
ling ;  each  side  to  contain  not  less  than  twenty 
lines,  and  not  less  than  six  words  in  a  line,  except 
the  title';  and  that,  four  words  in  a  line,  one  with 
another 010 

Every  ofBce  copy  of  a  decree  or  order  from  the  old 
books,  one  shilling  and  sixpence  for  the  first  side, 
and  one  shilling  for  every  other    •        .        .        .010 

Search  in  the  old  books  for  any  order  or  decree,  for 

every  year 0    0    4 

Examining  all  orders  and  reports  to  be  used  as  evi- 
dence at  law,  per  side 0    0    2 
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CLERKS  OF  THE  ENTRIES. 


£.   ».    d. 


Entering  all  orders  drawn  up  by  the  Deputy  Regis- 
trar, per  side,  containing  twenty-four  lines,  and 
seven  words  in  a  line,  except  the  title,  which  is  to 
be  four  words  in  a  line,  one  with  another ;  dates 
and  sums  to  be  in  figures 0    0 


RULES  OF  THE  REGISTER  OFFICE  IN  RESPECT 

OF  COPIES. 

1.  In  copying  of  schedules  of  deeds,  writings,  or  accounts 

annexed  to  reports  and  certificates,  the  dates  are  to  be  in 
figures  in  one  column,  and  the  sums  in  figures  in  another 
column ;  but  where  dates  or  sums  occur  in  the  body  of 
orders,  &c.,  the  same  are  to  be  copied  in  words  at  length, 
and  not  in  figures ;  and  any  suitor  or  other  person  is  at 
liberty  to  take  a  co{>y  of  the  report  without  the  schedule, 
or  <Kf  a  schedule  without  the  report ;  and  in  cases,  &c. 
[tame  as  in  the  Master's  Office*^ 

2.  Mistakes  in  drawing  up  orders  occasioned  by  the  solicitor, 

the  Registrar  may  take  sixpence  per  side  for  transcribing 
so  much  as  may  be  necessary.    . 

3.  The  Registrars  are  not  entitled  to  be  paid  for  copies  of  orders 

made  on  causes  heard  by  consent,  or  for  the  copies  of  any 
other  orders  decretal  or  interlocutory,  unless  such  copies 
are  required  by  the  parties. 

X  5 


466  FKES  OF  THE  REGISTRAR  OF  AFFIDAVITS. 

CHAPTBft 

txxil.  REGISTRAR  OF  AFFIDAVITS. 

£.  I.  d- 
For  filing  erery  affidavit,  with  or  without  schedules, 

or  other  papers  thereto  annexed  •  .  •  .004 
For  registering  every  affidavit,  for  each  side  •  .004 
For  the  copy  of  every  affidavit,  each  side  .        .004 

The  first  side  to  contain  nineteen  lines,  and 
every  other  side  seventeen  lines,  and  six 
words  in  each  line,  except  the  title  of  the 
cause,  and  schedules  of  accounts  annexed 
to  such  affidavits,  which  are  to  contain 
four  words  in  a  line,  besides  the  column  of 
figures  on  the  right  hand,  and  dates  and 
times  in  figures  on  the  left  hand. 
For  the  Registrar's  or  his  deputy's  hand  to  every 
copy  of  an  affidavit,  with  or  wiuiout  schedules  or 

other  papers  annexed 0   1  0 

For  a  certificate  under  the  Registrar's  or  his  deputy's 

hand,  when  required 0   2  0 

For  every  search  for  an  affidavit,  for  each  term  six- 
pence, with  the  liberty  of  reading  it  over  if  found    0   0  6 
[If  the  affidavit  is  found  and  a  copy  taken, 
nothing  is  paid  for  the  search  of  that  term.] 
For  searching  for,  and  takina  an  original  affidavit  on 
the  file,  in  order  to  attend  the  Lord  Chancellor  or 
Master  of  the  Rolls  therewith,  or  to  be  made  use 

of  in  any  Court 0   6  B 

For  attenmne  therewith  at  the  Lord  Chancellor's,  or 
at  any  of  die  Courts  at  Westminster,  or  in  London, 

each  time  .        .        * 0   6  8 

[A  few  other  less  frequent  fees  belong  to  this 
officer.] 


EXAMINERS. 

£.  J.  i- 

Filing  interrogatories 0  6  ^ 

Office  copy,  per  folio  .  .^  .  .  .  .  0  OU 
Every  witness  sworn  tnd  examined,  including  oath  .040 
Every  certificate  signed  by  Examiner  «  •  .02^ 
Every  witness  resworn   .        •        •        •        •  0    1^ 

Ditto  sworn,  and  not  examined  •  •  .  .040 
Ditto  sworn,  and  examined  out  of  the  office,  besides 

eoach-hire  and  reasonable  expenses  •  •  .11^ 
If  more  than  five  miles  from  the  Examiner's  Office, 

for  the  first  day 3   ^  ^ 


FEES  IN  THE  EXAMINER'S  OFFICE.  4€7 

£.  s.  d.    CHAPTER 

Every  other  day 2    2    0       lxxii. 

Every  witness  examined  on  close  holidays        •        .110  

Attending  the  Lord  Chancellor  or  Master  of  the 

Rolls  ^th  record,  per  day  •        •        .        .110 

I>itto  any  Master  at  his  office  •  •  .  •  0  10  6 
Ditto  in  any  other  place  in  town,  per  day  •  •  1  1  0 
Ditto  in  the  country,  per  day,  besides  expenses        «    2    2    0 

Inspection  of  depositions 0    3    4 

Fen-  drawing  every  folio  of  depositions,  where  no 
office  copy  takSsn,  when  two  terms  shall  have 
elapsed  ^thout  the  examination  of  any  witness    .    0    0  10 
[This  to  be  deducted,  if  the  office  copy  be 
afterwards  taken.] 


COPYING  CLERKS  IN  THE  EXAMINER'S 

OFFICE. 

£^  8.  d. 

Filing  interrogatories 0    10 

Office  copy,  per  folio 0    0    3 

Every  witness  sworn  and  examined         .        .        .010 
Every  certificate  signed  by  Examiner       .        .        .010 

Every  witness  resworn 0    10 

Ditto  sworn,  and  not  examined       .        .        •        .010 
Ditto  sworn  and  examined  abroad,  besides  coach 

hire  and  reasonable  expenses       .        •        •        .068 
If  more  than  five  miles  from  the  Examiner's  Office, 

for  the  first  day 0  13    4 

Every  witness  examined  on  close  holidays        .        .068 

Inspection  of  depositions 0    3    4 

Every  witness  sworn  abroad,  besides  co«ch  hiie  and 

reasonable  expenses 0    6    8 

But  if  more  than  five  miles  distant  .        •        .        .    0  13    4 
Every  interro^tory  added       •        •        •        •        .010 
Subpioena  notice     .        ^        •        •        •        •        .010 
Examining  copy  of  depositions  with  record,  to  prove 
on  trial  at  law,  if  forty  sheets  or  under        .        .068 

Searching  book  for  causes 0    10 

Ditto  for  depositions 0    2    6 

[The  fees  paid  on  presenting  and  hearing 
of  petitions,  and  hearing  of  causes,  either 
in  Court  or  at  the  Rolls,  are  seen  in  the 
bills  of  costs.] 


4»  BILLS  OF  COSTS. 


CHAPTEK  CHAPTER  LXXIII. 

LXXIU. 

-— —  Bills  of  Costs. 

ThI  following  specimens  of  costs  are  accommodated  to  die 
"  New  Orders,"  of  April,  1828,  but  are  not,  as  has  been  ob- 
served, given  as  auiharity,  (Ch.  LXVIII.  p.  404,)  except  so 
hr  as  they  agree  with  the  tduduUt  in  the  tables  of  fees  inuch 
precede  them,  and  which  comprise  the  charges  which  have  beeo 
sanctioned  by  the  Court.  The  differences,  therefore,  ^diicfa  al- 
ways do  and  will,  more  or  less,  arise  upon  taxations,  are  not  so 
much,  (though  partly,)  upon  what  is  the  proper  sum  to  be 
charged  for  any  particular  item  of  business  introduced  (for  that 
may  generally  be  ascertained  by  the  authorized  schedule,^  as 
upon  the  ffrcfniety  of  such  item  itself ;  viz.  whether  such  a  mat- 
ter of  business  should  have  been  done  at  all,  or  done  in  wc& 
vaay  ;  and  this  is  often  a  field  of  discussion.  As  to  the  costs 
which  hereafter  follow,  they  are  onl^  meant  to  facilitate  the 
making  out  of  costs,  by  showin?  theic  general  stractnxey  &c., 
and  to  enable  their  being  so  made  out  with  m  much  aeewruey  as 
may  well  be.  Experience  alone  can  give  accuracy,  though 
not,  perhaps,  beyond  dispute,  even  then.  It  is  to  be  obsoved 
that,  in  tnis  work,  costs  are  not  given  in  the  foreground  as 
the  principal,  and  the  practical  remarks  afterwards  as  explana- 
tory or  accessory;  but,  on  the  contrary,  the  practice  is  given 
as  the  chief  object,  and  the  costs  afterwards  follow  as  acoeasoiy 
to  that,  as  well  as  for  the  other  purpose  also,  above-noticed,  of 
facilitating  the  making  out,  and  carrying  in  .costs,  not  too  wide 
of  the  mark.  And  it  is  hoped  that  this  will  be  found  to  be 
effected.    Practice  and  experience  will  effect  the  rest. 

The  form  adopted  is  that  which  should  be  followed  in  the 
mode  of  carrying  the  .costs,  into  .the  Master's  Office,  viz.  make 
a  double  margin  to  your  paper,  the  outer  one  for  the  charges, 
the  inner  one  for  those  which  on  taxation  are  to  be  "  kued 
off,**  (or  disallowed,)  or  which  are  .sometimes  queried  until 
msposed  of  ultimately,  and  which '  occasionally,  uom  various 
circumstances,  stand  over  for  a  good  while.  And  many  of 
such  charges,  though  queried  or  taxed  off  and  disallowed,  in 
strict  taxation,  between  portj^  and  party,  may,  nevertheless,  he 
very  proper  charges  as  between  tolicUor  and  client,  and  which, 
therefore,  the  client  will  afterwards,  in  many,  if  not  ail  eases, 
very  properly  pay*  When  the  nature  of  the  suit  b  such,  that 
the  Master  is  authorized  to  tax  the  costs  as  between  solicitor 
and  client,  these  deductions  or  disallowances  will,  of  course. 
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be  proportionally  fewer.    It  is  to  be  remembered,  that,  on  aH    CHAPTER 
taxations  of  costs,  the  solicitor  is  to  have  his  own  draft  before      lxxiii. 

him,  and  in  the  margin  follow  the  Master  or  Clerk  in  Court  in 

noting  the  items  disallowed  or  altered.  The  Clerks  in  Court 
will  decide,  or  if  they  do  not,  the  Master  will,  upon  such 
charges  as  the  seheduUt  do  not  reach  to  or  mention.  Several 
species  of  costs  in  the  following  examples  are  given  as  in  one 
bill;  for  the  purpose  of  avoiding  useless  repetition  in  com- 
mencing a  separate  bill  for  each  subject,  the  beeinniog  of  all 
suits  being  alike,  whether  for  plaintiff  or  defendant.  And  it 
may  be  observedj  that  in  every  suit  there  will  be  some,  and  in 
some  suits  very  many,  charges  made  by  the  solicitor,  in  the 
course  of  the  business,  which  will  not  be  allowed  by  the  Mas- 
ter. Examples  of  such  instances  are  given  for  information. 
But  the  charges  are,  for  the  most  part,  such  as  are  allowed. 
The  foregoing  tables  of  fees  should  be  always  kept  in  view  in 
making  Qut  a  bill  of  costs. 

plaintiff's  COSTS, 

In  a  Jttit  again$t  Exeeutort,  and  for  earrying  the  trusts  if  a  Will 

into  execution, 

N*. — This  bill  being  partly  a  country  cause,  and  the  business 
therefore  conducted  by  agency,  may  be  rather  useful  than  else  ; 
and  in  a  town  and  proper  cause,  the  charges  will  be  easily  dis- 
criminated. It  is  also  in  part  an  amicable  suit.  But  variations 
will  be  given. 

In  Chancery. 

Between  G.  C,  J.  R.  and  J.  R.  Plaintifii, 

W.  H.,  J.  B.,  J.  T.,  J.  S.,  and  Maiy,  his 
wife;  G.  H.,  and  Sarah,  his  wife;  W.  B., 
and  Elizabeth,  his  wife ;  S.  C,  0.  P.,  and 
E.,  his  wife;  and  J.  T.  P.,  an  infant,  by 
J.  B.,  his  guardian,  Defendants. 

By  original  and  amended  Bill,  and  BUI  of  Revivor  and 

Supplement, 

The  Bill  of  Costs  of  the  Plaintiffs. 

Taxed  off. 

1822,  Oct.  2.    Attending  Mr.  

in  B ,  and  on  you  ;  and  conferring 

on  the  matters  in  tne  former  suit  of  R. 
V,  B.,  when  I  desired,  &c.  &c.,  and  re- 
quired certain  copies  and  papers,  &c., 
£2    2    0  and  paid  coach  hire  and  expenses  £2    3    0 
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LXXili.  Having  received   an  authority  from 

*  yoa  to  attend  at  the  Bank  of  England^ 

to  ascertain,  &c,  &c. — Writing   letter 
for  the  porpose  of  having  the  neoeasaiy 

£0    6    0  inquiiy  made* £0    5    0 

Oct.  17.    Attendance  for  that  pur« 

0  13    4  poeet 0  13    4 

18.  Having  received  intelligence  that 
such  funds,  &c.  &c.,  vrriting  letter  to 
0    5    0  yon  to  apprise  you  thereof     .        .        .050 
23.  Having  received  a  letter,  inform- 
ing me  that  the  residuary  legatees  had 
had  a  conference  with  Mr.  B.  and  Mr. 
,  and  that  the  result  was,  that  Mr. 
B.  must  act  under  the  direction  of  thQ 
Court,  and  that  they,  the  residuary  lega- 
tees, wished  to  comer  with  me,  writii^ 
0    5    0  letter  in  reply       .        .        •        .        .050 

29.  Attending  them  in  B.  hy  their  ez* 
press  desire,  conferring,  &c.,  perusing  the 
will,  and  giving  my  sentiments  on  tho 
construction  .thereof,  and  pointing  out 
what  steps  ought  to  be  adopted  for  pre- 

2    2    0  serving  tneir  interests    .        .        .        .220 
0  14    6      Paid  coach-hire  and  expenses  •    0  14   6 

30.  Writing  letter  to  Mr.  — ,  the 
solicitor  for  the  executors,  for  copies  of 
Mr.  B.'s  opinion  (and  other  documents 

0  5    0  mentioned)  .        .        .        .        .    0    5   0 

Perusing  all  the  papers,  and  making  a 

1  11    6  variety  of  minutes  (&c.  &c«  &c.)  .    1  11   6 

Bemg  in  possession  of  the  facts,  in- 
0  13    4  structions  for  case  to  lay  before  Mr.  R.  .    0  13   4 

Drawing  same,  12  sheets,  and  fiEur 
6    0    0  copy  6    0   0 

Writing  letter  therewith  to  the  resi- 
0    5    0  duary  legatees,  for  their  perusal      .        .050 

Porterage,  and  booking  parcel  to  agent 
0    16  containing  same 0    16 

•  This  was  to  the  solicitor's  agent  in  town^  Coirespondenca  betwiep 
solicitor  and  agent  is  most  sparingly  if  ever  allowed.  It  is  presnmed  tlK 
agent  can  conduct  the  cause.  A  similar  observation  applies  to  joanuo 
tuen,  unless  most  satisfiictorily  shown  to  the  Master  to  have  been  neces- 
sary and  indispensable. 

t  Na.  This,  and  the  following  items,  disallowed  previous  to  the  filiag 
of  the  bill,  are  given  to  show  what  species  of  charges  occar  Inbosiness,  Iwt 
are  not  considered  as  costs  in  the  cause.  In  strict  taxation,  costs,  ss  be- 
tween psr^  and  party,  always  begin  with  the  bill. 
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Taxed  off. 

£5     7    6      Fee  to  Mr.  R. and  clerk    .        .£576 

0     6    8      Attending  him  therewith   •        .        .068 
Attending  several    times    afterwards 

0  13    4  thereon 0  13    4 

Having   received   the  case,  perusing 
0  13    4  Mr.  R.'s  opinion  on  the  ten  questions    .    0  13    4 
[Other  cnarges  on  the  clients  for  let- 
ters, with  the  opinion,  &c.,  disal- 
lowed.   Letters  are  veiy  cautiously 
allowed.] 
Attending  Mr.  R— -—  personally,  in 
town,  many  times,  to  confer  with  him  on 
the  different  matters  to  be  introduced  into 
the  intended  bill,  to  expedite  his  attention 
to  drawing  and  settling  the  same,  when 
he  stated  the  great  difficulty  he  found 
as  to  the  mode  of  framing  the  bill,  &e., 
on  account  of  the  numerous  parties,  and 
diat,  therefore,  it  required  veiy  consi- 
2    2    0  derable  attention  and  dme*  .        .220 


CHAPTER 
LXXIII. 


MICHAELMAS  TERM,  1821. 

C.  V.  H.  instructions  for  bill      .        .  0 

Drawing  the  same,  fo.  62  .        .  3 

Fee  to  Mr.  R.  to  settle,  and  clerk        •  3 

0    6    8      Attending 0 

Copy  bill  sent  (copy  aUowed  only  in  a 

10    8  eauntry  cause) 1 


13 
2 
5 
6 

0 
1 


4 
0 
6 
8 

8 
6 


Drawing  bill. 


Paid  porterage,  &c«,  into  the  countiy 

Perusmg,  considering,  and  altering  the 
draft,  in  many  respects,  and  attending 
2    2    0  Mr.  R.  thereon 2    2    0 

Nov.  17.  Attending  the  residuary  le- 
gatees, Mr.  R.  and  Mr.  C,  reading  over 
the  bUl,  and  pointing  out  to  them  the 
propriety  of  proceeding  amicably  in  the 
suit,  in  order  to  bring  it  to  as  speedy  a 
terminatbn  as  possible,  when  they  de- 
termined to  make  a  sacnfice  of  a  part  of 
their  interests,  rather  than  do  any  hostile 
act  which  might  delay  the  final  settle- 
0    6    8  ment  of  the  smt 10    0 

[If  a  number  of  charges  duallowed  are 


•  A  solicitor's  attendsnce  in  tows,  when  he  has  an  ageat,  is  most  rarely 
admitted. 
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CHAPTER    Taxed  or. 
LXXiii.  introdnoed  into  this  bill,  it  n  caa^ 

...._^_  oeived  they  may  be  useful,  as  well 

to  show  what  a  solicitor  need  not 
expect  to  be  allowed  to  him,  as  what 
he  also  may  object  to  in  others. 
LetterB  and  attendances  and  jour- 
nies  are  veiy  narrowly  and  jealously 

£  £n|pro8sing  the  bill    .        •        .         .  jCI   16    d 

Fam  for  parchment  .        .        .040 

FiliBg.  Paid  filing  the  bill    •        .        .        .074 

0    0    6      Warrant  and  filling  up      .  .026 

Sobpceau.  Drawing*  precipes  for  subpoenas,  and 

attending 

Paid  n>r  subpcenas    .... 
Paid  for   another   subpcena    (prtoote 

0    5    0  mi.) O  13    0 

Service  thereof  on  two  defendants       .050 
Writing  letter  to  Messrs. ,  the  so- 
licitors for  the  defendants,  the  executois, 
for  their  undertaking  to  appear       .        .050 

Writing  to  Mr.  C.  to  apprise  him  that 
the  subpcenas  had  been  sent  to  Messrs. 

0    6    0  ,  the  defendant's  solicitors       .        .050 

[This  exemplifies  what  is  said  in  the 

procemUngs  cf  plauUiffs,  as  to  the 

saving  the  enpense  of  serving  sob- 

poenas,  when  it  may  be  safely  done.] 

^    Having  received  one  of  the  subpoenas 

J  back  with  Messrs. 's  undertaking 

I  tors— paid  booking  and  porterage  of 

!  same  to  town 0     16 

^    Paid  carriage  of  same  to  town  •     0     2  10 

[These  charges  are  often  much  reduced 
or  wholly  disallowed,  according  to 
the  circumstances.] 
[This  suit,  as  before  observed,  is  to  a 
certain  extent  anf  icable,  so  as  to  dis- 
pense with  some  services  and  some 
process ;  but,  in  a  difierent  case,  the 
following  or  similar  charges  may 
occur  in  this  place,  viz.]  : 
Writing  to  Mr.  S.  of  G.  with  a  sub- 

•  There  mast  be  as  many  precipes  as  sabpflenas,  and  a  sabpoena  for 
each  defendant.    See  Ch.  XVL      «-  «"  -^ 
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Taxed  oC 


£0 
1 


5 

10 


0 
0 


poena,  and  iiistnictin|  him  to  serve  the 
defendant  B.,  who  resided  there,  or  in  the 
neighbourhood,  and  to  send  up  an  affidavit 
of  service     • £0 


5 

10 


CHAPTER 
LXXIII. 


0 
0 


Paid  to  Mr.  S.'s  charges    . 

Attending  Mr. ,  his  agent,  paying 

same  to  him 0    6    8 

The  defendant  T.  not  having  entered 
an  'appearance — instructions  to  Clerk  in 
0    6    8  Court  for  attachment  and  attending        .068 
Paid  for  attachment           .        .        .    0  12    2 
Attending  Sheriff  therewith,  and  for 
warrant,  and  giving  him  instructions  for 
0    6    8  arresting  the  defendant          .        •        .068 
[Or  you  may  have  occasion  to  send  it 
to  a  correspondent,  if  the  defendant 
reside  at  a  distance  from  town,  and 
many  attendances,  &c.,  may  follow, 
which  you  will  charge,  but  will  not 
be  allowed  in  strict  costs.] 
Attending  Sheriff,  and  found  he  had 
not  been  able  to  arrest  defendant  before 
the  return  of  the  wanant,  and  for  his  re- 
0     6    8  turn  of  non  est  inventus         .        •        .068 
Paid  for  warrant  and  return        .        .0130 
Term  fee,  Clerk  in  Court  and  solicitor, 
letters,  &c.* 118 

(See  Table  rf  Fees.) 


Attachment. 


HILARY  TERM,  1822. 

Term  fee^  &c.,  orders  for  time  servedt    118 


EASTER  TERM,  1822. 

It  being  deemed  expedient  not  to  sue 
out  any  further  common  attachment,  but 
to  proceed  in  the  process  of  contempt 
against  the  defendant,  who  had  not  ap- 
peared. Paid  for  attachment  with  pro- 
clamations   


Attachment 
with  procla- 
mations. 


0  13  11 


*  A  bin  of  costs  shoald  never  be  attempted  to  be  made  oat  without 
yoar  Clerk  in  Conrt's  bill  before  yoa. 

t  Any  proceeding  in  the  canse  (not  every  matter  of  ordinary  business, 
such  as  attendances,  or  letters,  Sec)  carries  the  Term  fee. 
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Attending  Cleik  in  Court  to  bespeak 

£0    6    8  lame .£068 

Attending  Sheriff  therewith,  and  paid 

for  warrant 0    9    2 

Paid  Sheriff's  o£Bcer  therewith  .110 


ConunlakMi 
«f  rebellion. 


Scqaestre- 
tion. 


TRiyrrr  terii,  1822. 

The  Sheriff  not  having  returned  the 
attachment — instructions  to  counsel  to 
move  that  he  may  return  it    •        • 
Fee  to  counsel  to  naove 
Attending  counsel,  and  Registrar  to 
draw  up  and  enter  order        •        • 
Paid  for  order  and  entry    •        •        • 
Personal  service  thereof  on  the  Sheriff 
Having  obtained  the  Sheriffs  return — 
paid  for  commission  of  rebellion 

Paid  two  Commissioners  for  their  trou- 
ble and  return 

Attending  them  for  same  • 

Instructions  to  counsel  to  move  for 
writ  of  sequestration      .        .        .        . 
Fee  to  counsel  to  move 
Attending    Court    with   Seijeant-at- 
Anns  return       •••'.• 
Paid  for  order  and  entry    . 
Paid  for  sequestration 
[The  foregomg  items  of  process  of  con- 
tempt are  very  general ;  such  occa- 
sions, when  they  occur,  must  lead 
into  the  peculiar  proceedings  arising 
out  of  each  other,  and  are  to  be  pur- 
sued in  the  way  laid  down  in  the 
proctedings  for  plaintiff,  ante. — ^To 
follow  the  subject  out  through  all 
its  leadings  would  be  voluminous, 
nor  can  it  be  necessary. — ^The  pvo- 
eeedings,  and  the  several  heads  of 
process,  will  lead  to  the  charges  to  be 
made,  and  the  cotts  will  t^  care, 
.of  tbemselves.-r-The   above    items 
are  given,  merely  to  show  the  ge- 
neral applicability  of  the  practice, 
and   these   instances    may  occupy 
more  time  than  here  stated.  But  the 
cases  are  endlessly  varied,  and  each 


0 
0 

2 
10 

6 
6 

0 
0 
0 

6 
3 

5 

8 
6 
0 

1 

7 

10 

1 

0 

6 
6 

8 
8 

0    2 
0  10 

6 
6 

0    6    8 

0  10    0 
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Taxed  off. 


CHArTER 
LXXllU 


must  be  governed  by  its  own  pe- 
culiarities.— The  charges  of  at- 
tachment, &c.  for  want  of  answer 
are  similar,  excluding  the  affidavit. 
See  Procecdmgtt  &c. — In  case  of 
a  subpoena  returnable  tmrnediately 
beinff  wished  for  (which  it  is  not  al- 
wayt),  the  charges  would  be  of  this 
description,  viz. — 
Drawing  and  engrossing  the  petition  £0  4  2  Petition. 
Attending  to  present,  and  for  same 

answered,   and  aiterwaids  to  get  order 

drawn  up 0 


Subpoena  re- 
tnraable  im- 
mediately. 


6  8 

5  6 

2  0 

3  6 


Paid  answering  at  the  Rolls       •        .    0 
Paid  filing  the  affidavit      •        .        .0 
Paid  for  order  and  entzy    .        •        .0 
Drawing  precipe  for  sabpcena,  and  at- 
tending to  leave  same,  and  afterwards 

for  subpoena 0    6    8 

Paid  for  same  (but  if  at  a  gift  seal, 
now  suspended,  6d.  only ;  if  at  a  Tpnvaie 
seal,  3<.  Qd.  extra,  viz.  lis.  Qd, ;  if  on 
evening  the  seal,  two  guineas  extra)  .080 
Service  thereof  *  .  .  .  .026 
Writing  letter  by  the  desire  of  the 
residuary  legatees  to  Messrs.  — — ,  (de- 
fendant s  solicitora)  to  request  they  would 
appoint  a  meeting  for  the  purpote  of  (&c. 
&c.),  and  for  laying  down  a  plan  for 
conducting  the  cause  as  amicably  and 
expeditiously  as  possible        .        ..050 

Writing  letter  to  the  plaintiffs  to  in- 
form them  that  the  subpcenas  against  the 
other  parties  (the  legatees)  were  ready, 
in  order  to  ascertain  who  was  to  appear 
0  6  0  for  them,  and  copy  to  keep  •  •  .060 
Having  received  a  letter  from  Mr.  C. 
requesting  me  to  forward  the  subpoenas 
against  the  other  parties,  in  order  that 
he  might  obtain  Messrs.  D.'s  under- 
taking thereon,  and  that  I  would  write  to 

0    5    0  Mr.  O. ,  writing  him  accordingly    .050 

Writing  letter  to  Messrs.  D.  (the  soli- 

•  How  much  of  these  costs  may  be  allowed,  will  depend  upon  the  na- 
ture of  the  suit;  bat  strictly,  as  between  jiarfy  ami  party,  the  costs  of  a 
subpoena  retainable  immediately  are  not  allowed.  ThefoUowing  interme- 
diate bosinesB  may  be  charged,  but  is  guardedly  allowed,  though  essential. 


Subpoena. 


Intermediate 
business. 
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LXXUI.  citan  of  the  legatees  of,  &c.  &c.] ,  stating, 

-^—i.....^  that  it  was  the  wish  of  myself  and  of 

Mr.  O.,  that  the  suit  should  be  conducted 
in  the  most  friendly  manner  possible,  that 
it  might  be  brought  to  a  close  as  enedi- 
ditiously  as  the  nature  of  it  would  admit ; 
and  that  defendants  might  be  at  liber^ 
to  put  in  their  answers  without  oath,  but 
requesting  that  the  drafts  should  be  sub- 
mitted to  me  previously  to  engrossment    •  £0    5   0 

£0    10      Copy  to  keep 0    1    0 

(Date.) — Having   received    a    letter 
-  from  Mr.  J.  R.,  complaining  of  my  con- 
duct in  making  the  legatees  of  £ 

narties,  defendants  to  &e  suit,  and  that 
Messrs.  D.  had  refused  to  undertake  to 
appear  for  them,  which  totally  contra- 
dicted the  information  before  given  by 
Mr.-  C,  viz.,  that  Messrs.  T.  D.  had 
agreed  to  undertake,  in  consequence  of 
which,  the  subpoenas  had  been  sent  to 
Mr.  C. ;  writing  letter  to  Mr.  R.  in  ez- 
0    6    0  planation,  and  copy  to  keep  .        •        .060 
Writing  letter  to  Mr.  C.  requesting  an 
explanation,  and  to  say,  that  as  these 
legatees  were  absolutely  necessary  parties, 
I  would,  under  their  authority,  appear  for 
'  them,  with  the  view  of  expediting  the 

0    5    0  cause 0    5  0 

0    10      Copy  to  keep 0    1  0 

(Date.)— Writing  letter  to  Mr.  O. 
(defendants  B.  and  H.'s  solicitor),  to  say 
tiiat  I  had  no  objection,  in  order  to  save 
expense  to  the  estate,  and  to  expedite 
matters,  to  allow  his  clients  to  put  in  their 
answers  without  oath,  but  requesting  that 
the  drafts  might  be  submitted  to  me  pre- 

0    5    0  viously 0    5  0 

0    10      Copy  to  keep 0    1  0 

Havmg  received  a  letter  from  Mr.  O. 
from  London,  stating  that  he  had  for- 

•  warded  the  answer  of  his  client  to  B 

and  a  close  copy  for  my  perusal,  and 
a  copy  of  Mr.  W.'s  opinion. — Attending 

the   residuary  legatees  in  B ,    to 

read  over  such  answer,  in  order  to 
ascertain  whether  the  personal  proper^ 
alluded  to  and  set  forth  in  the  answer 


PLAINTIFF'S  COSTS.  . 


477 
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were  correct,  when  it  appeared  that  a 
mortgage  of  £700  was  omitted,  and  a 
moiety  of  a  leasehold  estate;  and  Mr. 
J.  R.  therefore  suggested,  I  should  see 
Mr.  B.,  the  acting  executor,  on  the  sub- 
ject.   Attending,  therefore,  Mr.  B.,  at 

,  with  Mr.  R.,  when  he  admitted 

the  omissions,  and  said  he  would  take 
£18    8  care  they  were  rectified          .        .        .£220 
Paid  coach-hire  and  expenses             .096 
It  having  been  agreed  that  the  answer 
should  be  taken  without  oath,  if  approved 
by  me, — perusing  close  copy,    makin? 
several  alterations  and  amendments,  and 
particularly  suggesting  the  propriety  of 
addinff,  at  the  foot,  a  schedule  of  the 
freehold  property,  in  order  to  identify, 
and  for  the  purpose  of  strengthening  the 
1   11     6  title  to  the  same            .        .        .        .     1  11    6 
[This,  and  the  foregoing,  and  some 
subseauent  matter,  is  introduced,  to 
show  the  circuitous  route  a  cause  may 
take,  which  a  solicitor,  with  the  best 
intentions  for  his  client's  interests, 
cannot  help ;  but  for  which,  how- 
ever troublesome  and  unprofitable  to 
him,  the   strict   rules  of   taxation 
make  no  allowance,  or  something 
inferior  to  the  charge.  It  is  intended 
as  general  information.    But  every 
jsuit  has  its  own  peculiarities.] 
(Date.) — Haying  received  a  letter  from 
my  agent,  informing  me  that  he  had  not 
seen  Mr.   O.  lately. — Letter  to  Mr.  O. 
,  urging  him  to  put  in  his  client's  answer 
0    5    0  without  loss  of  time       .        .        .        .050 
Writing  letter  to  Mr.  D.   upon   the 
subject  of  putting  in  his  client's  answer, 
in  order  to  save  the  Term  if  possible,  and 
0    6    0  copy 0    6    0 


CHAPTER 
LXXIII. 


Brief  to  counsel  to  move  that  answers 
0    0  10  be  taken  without  oath 

F(|e  to  him 

Attending  him  and  Court  .        . 

[Here  would  follow  a  long  string  of  let- 
ters and  attendances,  respecting  the 
delay  of  some  of  the  parties  in  put- 
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Office  copy 
answer. 


Abbreviating 
pleadings  for 


Taxed  off. 

ting  in  their  answers,  and  urging 

them  to  do  BO ;  also  respecting  the 
inaccuracies  and  mis-statements  of 
the  answers,  and  proposals  for  their 
collection,  so  as  to  prevent  serious 
delay  in  the  hearing  of  the  cause, 
and  in  explanation,  and  the  result ; 
also  correspondence  in  consequence 
of  information  from  agent,  that  the 
cause  might  come  on  very  quiddy, 
if  not  hindered  for  want  of  some  an- 
swers,— all  disallowed.] 
Attending  Messrs.  D.  on  various  sub- 
jects, who  informed  me  they  had  autho- 
rized their  agent  to  file  the  answers  of 

£0  13    4  their  clients 

The  Six  Clerk  having  refused  to  file 
the  answer  of  defendant,  C,  in  conse- 
quence of  his  name  being  spelt  without 
the  g  in  the  bill ;  instructions  to  counsel 
0    0  10  to  move  to  amend         .... 

Fee  to  him 

Attending  him  and  Court  •        • 
Paid  for  order  and  entry     •        • 
Copy  and  service       .... 
Paid  for  office-copy  answer  of  defend- 
ants H.  and  B.,  the  executors        •        • 
Copy  thereof,  fo.  42  ... 

0    6    8      Perusing  and  considering  the  same    . 
Paid  for  office  copy  answer  of  defend- 
ant J.  S.  and  others     .        •        •        . 
Copy  thereof,  fo.  32  * 
0    6    8      Perusing  and  considering  the  same    • 
[In  all  these  charges,  an  eye  should 
be  kept  on  the  Tuble  of  Fees,  ante. 
No  copies  are  ever  allowed,  except 
in  country  causes — unless  by  express 
consent  of  parties  in  amicable  suits, 
and  between  solicitor  and  client; 
and  even  then,  unneceaary  copies 
are  not  permitted.] 
Paid  office  copy  answer  of  defendant  T. 
Copy  thereof,  fo.  16  •        •        • 

0    6    8      Perusing  and  considering  the  same    . 
Abbreviating  bill  (if  tiie  bill  were 
unmded  before,  you  would  say  abbrevi- 
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ating  am&nded  bill)  and  answers,  fos.  62. 
£  42. 32.  and  18  ;:sl54 .        .        .        .£2  114 

15 
110    0      Fair  copy  thereof,  25  brief  sheets        .    4    3 
[The  Clerks  in  Court,  on  taxation,  re- 
quire a  brief  sheet,  for  which  the 
allowed  charge  is  3«.  4d.,  to  consist 
of  about  ten  Chancery  folios,  of 
ninety  words  each,  and  will  only 
allow  after  that  rate,  except  in  those 
sheets  which  have  the  title  of  the 
cause,  and  the  prayer  of  the  bill, 
both  of  which  being  written  within 
a  half  margin,  the  sheet,  of  course, 
canAot  contain  so  much.] 
Fee  to  Mr.  R.,  to  advise  on  bill  and 
answer,  and  clerk         •        •        .        .24 

Attending  him 0    6 

Copy  his  opinion      .        •        •        .02 

[Should  counsel,  on  the  coming  in  of 

defendants'  answer,  and  advising  on 

the  pleadings,  have  directed  the  bill 

to  be  amended,  the  chains  will  be 

of  the  following  description,  viz. — ] 

Mr.  B.  having  s^vised  that  the  bill 

should  be  amenckd,  in  consequence  of 

several  disclosures  made  by  the  answer 

of  the  defendant  H ;   instructions 
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for  counsel  to  move  to  amend  .  •  0 
To  Mr.  R.  to  move  .  •  •  •  0 
Attending  him,  and  Court,  and  the 
Registrar,  to  draw  up  the  order  •  ^  . 
Paid  for  order,  entry,  copy,  and  service 
Drawing  the  amendments  .  .  • 
To  Mr.  R.,  to  peruse,  settle,  and  ^gn, 

and  clerk 1 

Attending  him  .        •        •        .    0 

Paid  Clerk  in  Court  amending  the  re- 
cord and  office  copies    •        .        •        •    0  13    4 
£0r,  if  the  amendment  was  less  con- 
siderable,] 
Making  the  necessary  amendments    .068 
Paid  Clerk  in  Court  .        •        «    0  13    4 

[CMts  of  amendment  are  allowed,  if  it 
be  in  consequence  of  new  matter 
discovered  from  the  answers;  but 


Second  mo- 
Q  tion  to 
f*  amend* 
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6  Amending. 
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3LIT.  andthe 
NewOrden 
tlierc  itatcd. 


Payment  iato 
Court. 


Notice  of 
motion. 


Affidavit. 


Taxed  off. 

not  if  from  any  thing  known,  or 
which,  with  due  diligence,  migkt 
have  been  known  to  nlaintiff  before 
the  filing  of  his  biU.  J 
Should  ti  further  amendment  be  ne- 
cessary, as  by  adding  a  party  (suppose 
an  incumbrancer),   the  charges  will 
be  similar,  whether   by  motion,  as 
above,  or  by  petition,  as  m  other  cases 
ante;  and  then  you  would  have  to  add 
the  precipe  for  a  subpoena  for  the  new 
defendant,  as  before,  and  the  service 
of  it ;  you  would  also  add. 
Paid  n>r  office  copy  defendant's  an- 
swer, fo.  (see  your  Clerk  ita  Court's 

bUl.)  . £0   6  8 

£0    6    8      Perusing  and  considering  the  same     .068 
Abbreviating  same,  fo.  20  .        .068 

Two  fair  copies  to  add  to  former  briefs, 

two  sheets  each 0  13  4 

Term  fee,  &c 118 

But  it  is  impossible,  that  previously 
to  the  above,  viz.,  upon  the  coming  in 
of  the  defendants'  (the  executors)  an- 
swer, omitting  balances  in  their  hands, 
it  might  have  been  thought  right  to 
have  had  it  paid  into  Court ;  if  so,  the 
charges  will  be, 

The  defendants,  the  exeqators,  hav- 
^»  hy  their  answers,  admitted  the 

sum  of  £ ,  in  cash,  to  be  now  in 

their  hands ;  and  that  £ ,  4  per 

Cent.  Bank  Annuities,   and  £ , 

3  per  Cent.  Annuities,  were  standing 
in  their  own  names,  [or  in  their  testa- 
tor's name,  as  the  case  may  be,]  part 
of  their  testator's  estate. — Drawing  no- 
tice of  motion,  that  they  might  pay  the 

said  £ cash  into  the  Bank,  and 

transfer  the  £ stock  to  the  Ac- 

countant-General.    Copy  and  service 

•     on  Mr.  M.,  defendant  H.'s  Clerk  in 

Court       .        .        .        . 

Copy  and  service  on  Mrl  S.,  defendant 

B.'s  Clerk  in  Court      .... 

Drawing  and  engrossing  affidavit  of 

service  of  oath 0 
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Paid  filing  same,  aid  Ibr  oftett  copy  .  £0 
InstructUHis  foF  britf  to  eoimsel  en  the 
8  BMtian        •«•«.. 
Drawing  brief,  tkret  brief  sheets 
Fair  cwy  fo>  counsel 
Copy  ot  te  notiee  to  annex 
To  Mr^  R.  therewith,  and  cleile 
Attending  him  »        .        •        . 

Attending  Clerk  n  Court  to  appoint 
fairn  to  attemi  with  office  copy  answer    . 
Paid  Clerk  in  Court  for  his  attendance 
thereon        ... 

Attending  Court  on  motion,    order 
made  .••••. 

Paid  drawing  up  the  older 
Attending  jpassing  same  • 

Paid  entering  •        ,       .        . 

[The  seryice  of  this  order,  and  the  pro- 
ceedings to  enfairee,  if  required,  the 
payment  of  the  money,  and  transfer 
ofthe  funds,  will  be  found,  Ch.  L., 
p.  232,  and  the  chaxges  and  costs 
will  neeiesauiiy  foUow  the  proeeed- 
ings,  vii.— ] 
Copy  and  searvice  en  the  two  defend- 
ants, the  executors       .        •        .        . 
Attending  [perhape  in  a  fortnight,  or 
somewhat  more  or  lesB,  after  the  service 
of  the  Older,  as  circumstances  may  dic- 
tate]- at  the  AceoiudaBt-Generai's,  to 
asceftein.  if  defimdants  had  paid  in  their 
.  money  and  made  the  tiunsihrs,  which 
-  it  appeaved  they  had  not,  and  bespeak- 
ing the  Accountant-General's  certificate 
thereof,  and  attending  afterwards  for  it  . 
Drawing  notice  of  motion  that  the  ex- 
ecutors might  be  directed  to  pay  in  their 
monies,  and  make  the  transfers,  within  a 
fortnight;  copy  and- service 

Drawing  and  engrossing  affidavit  of 
,  sei'vice  thereof,  and  oath- 
Paid  filing  jsame,  and  for  office  copy  . 
Drawing  brief  for  counsel^  on  motion, 
1  sheet        ...... 

Fair  copy  lor  counsel 
Copy  notice  to  annex 
Ta  Mr.  &..  to  move,  and  clefh  • 
Y 
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Writ  of  exe- 
cution. 


Attachment. 
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0  10  0 


0    6  S 
0   4  6 


Attending  him     •     .        •        •        .£06^ 
Attending  Court  on  motion,  and  de- 
fendants were  ordered  to  pay  the  money, 
and  make  the  tranifers,  in  three  weeks  • 
Paid  for  the  order     •        •        •        • 
Attending  the  Registrar,  eiamining 
and  passing  the  same       .    •        •  '      • 
Paid  entering  •        •        •        . 

Copy  and  service      •        •        •        • 
Attending  Clerk  in  Court  with  the 
order,  and  to  bespeak  wnt  of  execution 
thereof        •.».•.•        •      -  • 
F'aid  him  for  the  writ        . .      •        • 
Making  two  copies  thereof         .     ^  • 
Personal  service  on  defendants,  the 
executors     •        •        •        •        • .      • 
Attending  at  the  Accountant-Gene- 
ral's to  (repeal  the, same  inquiry  as  before  ; 
and  stipposing  the  soane  resuU,  then  proceed 
to  attachment,  wiz, — )    .    '     .         •         • 
Drawing  affidavit  of  the  service  of  the 
writ  of  execution,  engrossing,  and  oath  . 
[But  there  may  have  been  much  trou- 
ble in  effecting  this  service,  either  in 
town  or.  in  the  country,  and  possi- 
bly application,  by  motion,  for  sub- 
stitution of  service  at  last ;  and  ex- 
penses, it  may  be,  to  be  paid  to 
your  country  correspondent.  •  All 
which  must  be  charged,  though  not 
allowed  between  party  and  party.] 
Paid  filing  same,  and  for  office  copy  . 
Attending  at  the  Accountant-Gene- 
ral's (as  before)  •        •        •        • 
Attending  Clerk  in  Court  bespeaking 
.  attachment  against  defendants,  uid  giv- 
ing him  instructions,  viz.,  as  to  residence, 
&c.,  of  defendants        •        •        • 
Attending  the  sheriff  for  his  warrant 

thereon 0  6 

Paid  for  the  warrant  .        .        .    0  13 

Attending  the  sheriff^s  officer,  and  in- 
structing him       .        •        •        •        .06 
[Or  you  may  again  have  occasion' to 
.  send,  the  warrant  into  the  country ; 
.  and. if  defendants  should  be  taken 
.  upon  it,  youwill  pursue  the  course 
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pointed  out  in  the  proceeding,  and 
charge  accordingly ;  but  suppose  the 
defendants  complied  at  length  with 
the  order,  then,  if  on  the  application 
to  the  iCourt  you  did  not  request  the 
money  to  be  laid  out,  you  may'pro- 
ceed  thus : — ] 
The  defendants  having  paid  in  the 
.money,  and  transferred  the  mnds,  draw- 
ing notice  of  motion,  that  the  Account- 
ant-General may  be  directed  to  lay  out 
the  sum  of  £ ,  so  paid  in,  in  the  pur- 
chase of  Bank  3  per  Cent.  Annuities, 
and  that  the  dividends  thei*eof,  and  of 

the  £ ,  4  per  Cent.  Annuities,  may, 

from  time  to  time,  be  laid  out  in  like 
Annuities ;  copy  and  service  on  Mr.  M., 
diefendant  H.'s  Clerk  in  Court       .        .  £0 


CHAPTER 
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Motion  to  lay 
out  money. 


4     0 


Copy  and  service  on  Mr.  Sr.defend- 


0    2    0 


0    6    8 
0  11     0 


Certificate. 


ant  B  s  Clerk  in  Court 

[This  order  you  will  move  for,  and 
procure,  and  complete,  like  the  fore- 
going; then,—] 
Drawing  request  to  lay  out  the  money    0    2    6  Request. 
Attending    the    Accountant-Genersu 
therewith,  (have  the  order  with  you,) 
and  to  bespeak  the  purchase  '      •  .        . 
Paid  for  the  Accountant-General's  cer- 
tificate of  laying  out,  and  of  the  purchase 
Paid  the  sheriff's  officer  {or  wur  cor- 
respondent,  as  the  case  may  be,)  for  his 
trouble  in  making  inquiries,  and  other- 
wise, in  order  to  ,have  arrested  the  de- 
fendants  >  . 

Drawing  Bill  of  Costs  against  the  de- 
fendants,. &e  executors,  for  their  con- 
tempt, fo.  5         .        .        .        ... 

'Attending  taxing  same  with  the  Clerk 

in  Court 0 

Paid  Clerk  in  Court    .      -        .        .0 
Attending  afterwards,  settling  and  re- 
aving the  costs  as  taxed    , .' 
.  [See  ante,  p.  233,  as  to  the  defendant's 
liability  to  pay  these  costs  when 
brought  into  contempt,  by  suffering 
;  .an  attachment  to  be  issued  -,  ■.  and  not 
y2 
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•o»  htd  tb^  compiiad  widi  the  or- 
4«i  UMi  writ  (Mf  exMUlioD.] 


Notice  of 
motion. 


In  coBMcpieiica  of  the  deadi  of  the 

Slaintiff,  C,  writing  a  l^Acr  to  the  r^i- 
.uuy  legatQOS  for  &  copy  of  his  will, 
andoa  the  propriety  of  filing  m  U^of  fe- 
£0    5    0  Tivor  •        •        *        .        -        •        -£0 
Wtitinff  letter  to  defondaals  the  eie- 
CQtoa'  solkitora,  to  know  if  thmr  would 
consent  ta  an  application  to  the  Coiiiit,  to 
enable  defendantB  to  advance  money  to 
the  eaecittavs  undei  C.'s  will,  to  einhle 
tikem  to  prove  it,  that  thereby  his  repte- 
0    5    0  aenlaitiTes  might,  ficc.  &ew 

[Many  intermedsate  conunnnications 

ea  tiiis.  subject.] 
Drawing  notice  accordingly,  that  de- 
fendants, B.  and  H.,  might  be  or4eTed 
to  advance  £ out  of  the  estate,  to  be 


applied  in  obtaining  probate  of  C.'s  will, 
copy  and  service  •        •-        •        • 

Agent's  attendance  at  Doctors'  Com- 
mons»  to  ascertain  if  instructions  had 
been  received  for  proving  the  will     ^    . 

Drawing  brief  for  counsel  on  motion, 
one  sheet,  and  copy     •        •        •        * 

Copy  notice  of  motion  to  annex 

Fee  to  JMr.  R.  therewith  • 

Attending  him  •        •        .        • 

Attending  Court,  motion  made,  and 
order  sranted 

Paid  for  copy  minutes 

Close  copy       •        ..       ..       •       • 

Attending  settling  same    • 

A^nil  8.  [This  and  similar  items  are 
intitxiuced  to  show  the  course  of 
business.] 

Attending  Mr.  F.,  one  of  the  execu- 
tors of  C,  to  confer  on  the  subject  of 
proving  the  will,  when,  on  pointing  out 
the  heavy  expense  of  citation  on  behalf 
of  the  surviving  plaintiff,  on  account  of 
the  suit  in  Chancery,  it  was  deemed  ad- 
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visable  to  apply  to  Mr. ,  to  cite  the 

'  esectttors,  aad  that  if  he  could  not  prove, 
£0  13    4  «n  their  rewuiciatiim,  Mr.  F.  could       .  £0  13    4 
(A  number  of  atle&daaces  and  letters 
succeed  this ;  and  od^rs,  also,'  for 
ebtainiag  from  the  solicitor  of  some 
of  the  parties  the  necessary  «xtiucts 
of  parochial  and  other  registers,  ve- 
rified by  afiSdavit,  as  to  the  nqtfaews 
and  nieces,  &«.,  in  tinier  to  sn&port 
inquiry  before  the  Master,  am  «n- 
.deavQuring  to  get  Ihe  Master  at- 
tended by.  both  parties,  to  induce 
him,  if  praetioahle,  to  accept  the 
evidence  as  stated  in  the  answer,  so 
as  to  prevent  further  ezpensBk] 
Instructions  for  bill  of  revivor    • 
Drawii)g  same,  fo.  ^.      •        »        • 
Fair  copy  (hereof  for  counsel  to  settle 
0    6    8  and  si^      «•«.•• 
[Fair  copy  is  dwa^s  included  in  the 

dmwing.] 

Tq  Mr..  R.  therewith,  and  clerk 

Altendipg  him  •        »        •        . 

CJosecopybill  [only in  a  cNiuatrjOlgiase] 

£|igrossmg  same       .        *        •        • 

Paid  for  parchment...        • 

Paid  filing       «..«•• 

Attemting  filing        %        •        •        • 

Precipe  for  subpoena,  and  attending  to 

bespeak,  and  fair  same  .        •        • 

Paid  for  subpoena     .        •      .  •        • 

{Personal  service  of  subpoMia  in  town 

is  Ss. ;  service  by  leavmg  the  body 

at  house  or  lodgings,  2s.  6d, ;.  and 

in  the  country,  lOs.  and  5«. ;  instead 

of  fis.  and  2«.  6d.  for  the  respective 

services.] 

Service  thereof  on  two  defendants      .0150 

The  defendants  not  having  appeared, 

and  their  time  (ox  answering  being  out ; 

instructions  to  Mr.  R.  to  revive    •        .02 

Fee  to  him  to  move  .        «        «        •    0  10 

Attending  him.  Court;  and  R^fitmr      0    6 

Paid  for  order  and  entering        «        •    0  13 

Attending 0    6 

Copy  nnd  service  •  .  •  .03 
Instructions  for  replication  •  .06 
lUptication  wd  filiiig       »       »       •    0  12 
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0    6 

8 

1    0 

0  Revivor. 

0    6 

8 

1    3 

6 

0    6 

8 

0    6 

8 

0  10 

0 

0    0 

0 

0    7 

4 

0    6 

8 

0    6 

8 

0    8 

0 

Servicei. 


6 
6 
8 
6 
8 
0 

8  Replication. 
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Serricet. 


Comminion- 
en'  names. 


Interrogato- 
lies. 


6 
5 


2 
10 


6 

2 


6 

13 

0 


R 
6 


6 
6 


6 
0 
6 


[In  making  out  a  bill  of  costs,  you  must 
indispensably  have  your  Cletk  in 
Court's  bill  before  you,  from  which 
you  will,  of  course,  take  all  hit 
charges,  of  which  the  above  is  one.] 
Drawing  and  engrossing  petition  to  re- 
join, and  for  a  commission  to  examine 

witnesses £0    4  3 

Attending  to  present,  and  for -same  an- 
swered at  the  Rolls,  and  afterwards  the 
Registrar  to  draw  up  order  .        .        .0 
Paid  answering         .        .        .        .    0 
[If  this  had  been  by  motion,  the  charges 

would  have  been :— ] 
Instructions  for  counsel  to  move  for 
subpoenas  to  rejoin,  and  for  a  commission 
to  examine  witnesses     .        ...    0 

To  Mr.  R ,  to  move   .        .        .0 

Attending  him  and  Court,  and  Regis* 
trar,  to  draw  up  the  order     .        •        .068 

[And  in  either  way.]    Paid  for  order, 

entry,  copy,  and  service        •        .        -0 

Paid  for  subpoena     .        .        .        •    0 

Service  thereof  •        •        .        .0 

[2s.  6d,  allowed  for  service  of  each 

Clerk  in  Court,  if  more  than  one.] 

[After  the  subpoenas  to  rejoin,  may 

be  the  following  items,  possiMy ;  that 

is,  if  evidence  is  to  be  gone  into,  and 

there  are  witnesses  in  the  country  to 

be  examined  by  commission ;  leave  to 

sue  out  which  is  given  in  the  order  for 

subpoena  to  rejoin,  see  the  Proceed- 

ingt.'] 

Attending  Clerk  in  Court,  with  names 
and  description  of  Commissioners  [which 
you  will  obtain  either  from  your  own 
-  knowledge,  or  other  channels  or  inqui- 
ries], for  the  examination  of  witnesses  at 
B.,  and  to  bespeak  the  commission        .06' 
Paid  for  commission  [this  you  will  take 
•  from  your  Clerk  in  Court's  bill,  and  tee 

Table  of  Fees.] I 

Instructions  for  interrogatories  .  •  0 
Drawing  same,  fol.  20  .  .  .1 
Fee  to  Mr.  R.  to  settle,  and  sign,  and  . 

clepk 13  6 

[It  wiU  be  recollected,  that  though  ia 
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/act,  where  a  document  is  necessary 
to  be  settled  and  signed,  it  is  also 
generally  drawn  by  counsel,  yet  the 
solicitor  is  always  supposed  to  draw 
it,  and  so  charges.]  • 

Attending  him  .        •        .        .  £0 
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«~. 


6    8 

10    0 

4    0 


Engrossing  interrogatories  •        .0 

Paid  for  parchment  •        .        .0 

Then  must  follow  your  charges  for 
writing  your  correspondents,  with  the 
^    commission  and  interrogatories,  and 
instructions  for  executing   it.     (See 
Commissumf  B^c,  p.  169.)    And  when 
the  commission  has  been  executed,  and 
sent  up,  by  either  a  Commissioner  or 
a  Messenger,  suppose  the  latter,  to 
you,  then  the  charges  may  be. 
Attending  Messenger  with  the  commis- 
sion from  B.  executed,  to  the  Public- 
office  to  be  sworn  •        •        .        .068 
Paid  the  oath            .        .        .        .010 
Paid  the  Messenger  his  fee        .        .050 

(If  any  extra  expense  or  payment, 
see  p.  124.*) 

Paid  Mr.  S.  of  B.  his  bill  of  charges 
and  expenses  for  executing  the  coromis- 
-  sion  [suppose  more  or  less,  only  recol- 
lecting that  excessive  fees  or  payments 
will'  not  be  allowed ;  and  see  Table  of 
Fees,  as  to  those  of  the  Commissioners]  15  10  0 
Attending  his  agent,  paying  same  to 

him 0    6    8 

[And  in  whatever  Term,  or  whenever 
publication  has  passed,  you  will  take 
from  your  Clerk  in  Court's  bill  the 
following  charge : — ] 
Paid  Clerk  in  Court  for  office  copy  de- 
position of  witnesses  taken  under  the 
commission,  fol.  .        .        .        .    4  13    4 

But  if  instead  of,  or  besides  a  com- 
mission, you  have  witnesses  to  examine 
in  town,  then  your  charges  may  be 
^  (after  the  interrogatories,  just  as  above, 
being  the  same  in  either  case) 
Attending  the  Examiner  thei-ewith,  and 
instructing  him  [which  instructions  you 
had  better  prepare  in  writing,  though  not 

•  The  fee  to  the  Messenger  bringing  op  a  commbsion  is  the  same  as  in 
case  of  an  answer. 


Commission 
sent  np. 


Messenger's 
fee. 


Copy  deposi- 
tions. 


ExuniAer 
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0    6    8 


Sabpoeaa  to 
teitify. 


Attending 
witneM. 


allowed  for  k,  viz.  as  to  whicb  of  the 
interrogatories  the  respective  witnesses 
ahovld  De  examined  particularly]  .  £0    6   8 

You  may  alsohavesomesttchciiarges 
as.the  fpllowi^  to  make : — 

Attendii^  Mr.  ,  the  wilaess  to 

(such  a  deed,  &c.)  and  givinf^  him  an 
iMpection  thereof,  previously  to  his  exa- 
minatien ;  or  it  may  be  in  cases  of  wit- 
nesses to  a  will,  to  the  Prerogative  Office, 
Doctors'  CoBunoos,  to  inspect  the  origi- 
m1  will  of  testator  previoualy,  2tc*        .    0  13   4 
You  ma^  also  find  occasion  to  cor- 
leipond  with  some  wilnesses  ia  the 
QOttfitiy,  requesting  th^  attendance  in 
town,  if  you  think  it  would  be  less  ex- 
pensive than  a  commission,  which  is, 
peiiiapB,  problematical  m  most  casei ; 
ai^d  wl^  so,  the  examination  in  towu 
by  the  flxanuner  may  possibly  be  con- 
si^red  as  most  satitfactory.    If  such 
witnesses  or  witness  should  not  be 
unquestionably  willing,  the  following 
measure,  and  consequent  chai^ges  may 
be  proper,  viz. : 

Drawing  precipe  for  subpoena  to  tes- 
tify, to  be  served  on  Mr.  — ^,  the  witness 
to,  &C.  leaving  same  at  Subpoena  Office, 
«ikI  afterwards  for  the  subpoena     .        .068 
N».   When  habituated  to  draw  bills 
of  cost9,you  will  acquire  a  shorter  mode 
of  framing  many  items,— Jbn*#  they  are 
longer,  for  the  sake  of  information. 
Paid  for  the  subpoena  against  him     .080 
[In  some  instances,  witnesses  prefer 
being  served  with  a  subpoena,  though 
by  no  means  unwilling  witoesses.} 
(Pate.)   Writing  to  Mr.  S.  of  B.  with 
the  subpcBOBl,  and  instructions  for  serving 
it,  and  to  request  Mr.  -<-<— 's  attendance 
in  town  by  the  10th  at  farthest      .        .050 
[In  taxation,  when  letters  are  allowed, 

it  is  sekbm  more  than  3$.  6d.] 
Paid  Mr,  S.'s  charges       •        .        .13  0 

(Date.)  -  Attending  Mr. on  his 

arrival,  conferring  witn  him  on  the  sub- 

*ect  of  his  proposed  testimony,  and  which 

e  apprehended  he  could  sately  give^  but 
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wished  first  to  inspect  (the  will,  &c.)  on 
account  of- the  length  of  time  since  his 
attestation  of  it/ and  to-morrow  wais  ap- 
pointed for  that  purpose         .        .        .  £0 

(Date.)    Attending  Mr. accord- 
ingly, to  Doctors'  Commons,  (or  wherever 
else,  or  whatever  the  document,)  where 
he  inspected  the  will  to  which  he  was  a 
witness        .        .        .        .        .  ■      .    0  13    4 

N*.    Attention  iMll  he  required  to 
counsel's  opinion,  and  the  circum- 
stances and  characters '  of  a   suit, 
whether  in  case 'of  a  will  or  deed, 
aU    the    existing   witnesses    mtkst, 
or  not,  be  indispensably  examined, 
or  the  death  of  such  as  are  dead 
proved,  and  their  handwriting  veri- 
fied, or  the  absence  abroad  of  any 
that  may  be  so  circumstanced,  also 
given  in  evidence  under  the  interro- 
gatories ;   and  there  may  be  very 
great  trouble  in  finding  out  ail  those 
persons,  or  ascertaining  eveiy  matter 
here  alluded  to,  before  your  evidence 
can  be  completed.} 
Paid  the  office  fees  on  that  occasibn        0    2    0 
Attending  at  theExamrner's  Office  to 
appoint  a  time  for  the  examination  of  the 
witnesses,  when  the  — th  was  fixed  upon     0    6    8 

Paid  for  the  Examiner's  summons  to 
the  witness  .        ...        .        .010 

Attending  at  the  Prerogative  Office  to 
direct  the  production  of  the  will  at  the 
Examiner's  on  that  day         .        .        .0 
Paid  thereupon  .         .         .         .     1 

■    [For  every  attendance  of  the  Mes- 
senger with  the  will  at  the  Exami- 
ner's, after  the  first  day,  the  fee  is 
10*.] 
Attending  (whatever  witnesses  there 
may  be)  to  appoint  them  to  be  at  the 
Examiner's  on  the  — th          .        .        .068 
(Date.)    Attendmg  Mr. and 
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Doctors* 
Comnumis. 


6 
0 


8 
0 


Mr. to  the  Examiner's  accordingly 

[Care  must  be  taken  to  detain  wit- 
nesses, and  so  increase  expenses,  as 
little  as  possible  in  town.] 

Y  5 


0    6    8 


490 


PLAINTIFFS  COSTS. 


cUAPTlft    Taxed  off. 
LXXIII.      X* 


RxpCDW*. 
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Rules. 


Certificate  of 
pleadings. 


FuA  Mr. ,  the  -whnesB  firam  B., 

for  his  ezpMies £5  10   0 

Paid  Mr. ,  for  his  expenses  and 

loss  of  time 10    0   0 

[You  will  have  to  satisfy  the  Master  as 
to  these  payments  and  aUowances ; 
espedally  if  the  suit  be  hostile.] 
In  this  place  also,  may  be  introdiiced, 
the  possible  ncoceeding  of  examining  a 
defendant  wno  Ifaippened  to  be  a  wit- 
ness to  a  deed,  viz. : — 
The  defendant  H.  being  a  witness  to 
the  ezecotion  of  the  indentoze  of  28th 
April,  1801,  (or  whatever  the  document 
may  be,)  instructions  to  oounsel  to  move 
for  leave  to  examine  the  defendant  Mr. 
H.,  to  the  execution  of  that  deed  for  the 
plaintift,  saving  just  exceptions     .        .026 
These  mstruetions,  in  this  and  other 
places,  mean  the  motion  jfoper,  on 
motions  cfcamte,  which  in  this  case 
the  above  artide  sheiwB  how  to  en- 
dofse.] 
To  Mr.  R.  to  move   .        »        .        .    0  10  6 
Attending  him  and  Court,  and  the 
Registrar  to  draw  up  the  order       .        .068 

Paid  for  order,  entry  (suppose'  two) 
copies,  and  service — (3s.  6c(* ;  4<. ;  9sw)  .096 

Attendmg  Mr.  H.  thereon,  and  on  ^e 
Examiner,  to  give  instructions  and  ap- 
point a  time ;  and  afterwards  on  Mr.  H., 
and  with  him  to  the  Examiner's  Office    .    0  13   4 
[The  rules  may  now  be  given,  (if  not 
passing  by  content,  as  supposed  pre- 
sently,) viz.  ;]— 

Rule  to  produce  witnesses  •        .08 

Rule  to  pass  publication    .        •        .08 
[These  from  your  Clerk  in  Court's 
bill.] 

Term  fee,  &c 116 

Attending  Six  Clerks'  0£Sce  for  certifi- 
cate of  pleadings  being  filed  .        .'.068 
Paid  for  certificate*   .        .        .        .034 


8 
8 


*  Some  BoUcitors,  in  making  out  their  billa,  conchide  eaeb  tenn  «iii> 
tike  lait  item  that  has  occurred  in  it,  and  then  begin,  <' Vacation  Ibllfw- 
ing  f*  going  on  then  with  all  the  intermediate  bnslneu  tin  the  ennws 
term.    Others  go  on  Arom  term  to  term,  without  noticing  iheivaeiliBD 
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'  FM  Clerk  in  Court  fee  sigmng  consent 
to  publish  [this  is  where  roles  not  regu- 
larly given  as  ante]       .        .        .        .£068 
Attending  him  for  that  purpose  .        .068 

In  a  cause  not  so  much  conducted 
by  consent  of  parties,  the  next  and  more 
tegular  proceeding  and  charges  would 
be  as  follow,  viz.  (after  the  above  pay- 
ment to  Clerk  in  Court  for  his  certifi' 
cate  of  pUttdingtfi^d) : — 
Paid  setting  down  the  cause,  and  for 
the  Registrar's  note       .        .        .        .110 

Drawing  precipe  for  subpoena  to  hear 
judgment,  attendmg  to  leave,  and  after- 
wards for  same 0    6    8 

•   Paid  for  three  subpoenas  to  hear  judg- 
ment  .   • 14    0 

Service  thereof  on — [All  the  former 
niceties,  and  difficulties,  and  expenses 
in  serving  these  subpoenas  are  now  re- 
moved by  the  XXth  of  the  <*  New  Or- 
ders of  April,  1828,"  which  see  in  Ch. 
XLV.  p.  201.  But  of  course  there 
must  be  as  many  subpoenas  and  ser- 
vices as  there  are  diitinct  Clerks  in 
Court  for  the  defendants.] 
Pud  the  Examiner's  bill,  and  for  office 
copy  of  plaintiff 's  depositbns  •    4  10    0 

raid  for  office  copy  of  defendant's  de- 
position, folio  19 13    3 

Term  fee,  &e 118 


CHAPTBR 

Lxxni. 


Subpoena  to 
hear  jadg- 
ment. 


HILARY  TERM,  1823. 

Abbreviating  all  the  depositions,  fol.  57    0  19    0  Briefs. 
Making  two  fair  copies  thereof,  to  add 
to  briefs  qf  pleadings,  six  sheets  each      .200 
[It  is  scarcely  possible  to  carry  in  these 
charges  so  as  not  to  meet  with  some 
variation  on  taxation.] 
-  Drawing  observations  to  annex  to  brief 
of  the  plesulings,  three  sheets*        .        .10    0 

distinctly ;  only  then  it  may  be  as  well,  at  the  end  of  each  term,  to  add 
the  term  fee  and  letters ;  then  go  on  to  the  next  term  ;  and  so  on  flrom 
tteitn  to  term  to  the  end  of  the  snit.    It  is  optional. 

•  The  charge  for  drawing  observations  is  6«.  8d.  per  sheet*  and  3a»4d 
par  sheet  fbt  each  fair  copy.  Bach  sheet  to  contain  ten  Chancery  folios 
of  ninety  words  each.  i       .        . 
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made  for  defeoaant  s  solicitor ;  for  the 

parties ;  and  aeent — all  disallowed ;  and 
several  atteocuinces  upon  the  ctients 
thereon,  also  disallowed  ;  several  charges 
also  for  communicatioEis  with  parties, 
their  counsd,  and  solicitor,  and  attend- 
ances on  counsel  in  consultation,  on  both 
sides,  to  propose  and  settle  minutes; 
generally  disallowed.] 

21st. — Attending  such  consultation, 
when  the  difficult  points  in  the  cause 
were  discussed,  and  it  was  determined, 

£  &c.  &c. £0  13    4 

Perusing  the  minutes  when  settled  by 
counsel,  and  attending  Mr.  R.  after- 
wards, to  suggest  alterations  which  he 
conceived  advisable       .        .         .        .    0  13   4 

Making  two  fair  copies  of  the  observa- 
tions, to  add  to  briefs  for  counsel    .        .10   0 
1  10    0  Faircopybrief  of  pleadings  for  Mr.  H.*    4    3   4 

Fee  to  Mr.  H.  with  brief,  and  cleik    .356 

Attending  him 0    6   8 

Fee  tp  Mr.  R.  with  brief,  and  deik     .246 

Attending  him 0    6   8 

[The  necessity  of  a  supplemental  bill 
arises  from  many  circumstances,  and 
is  under  the  advice  of  counsel ;  in  such 
case,   several  preliminary  attendances 
may  be  necessary  to  ascertain  and  find 
out  the  proper  party  or  parties ;  a  com- 
mon instance  is  that  of  an  original  de- 
fendant becoming  bankrupt,  in  which 
case,  after  having  discovered  the  assig- 
nees, (suppoung  them  to  be  the  new 
defendants,)  the  charges  will  be  some- 
what of  the  following  description]  :-* 
Instructions  for  supplemental  bill        .    0  13   4 
Drawing  same,  fol.  22       .        .        .12   0 
To  Mr.  R,  to  peruse  and  settle  same, 

andderk 13   6 

Attending  him  .        . .      .        .068 

[Engrossing,  and  filing,  and  preci^ 
for  subpoena,  and  subpoena,  as  m 
other  cases.] 

.  *  The  coiuuel  who  advised  on  the  pleadings  (generally  the  jnniorcoai- 
sel)  has  his  former  brief  with  the  observations  accompanyi^;  it  IV 
other  coonsel  a  copy  of  the  whole. 
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Service  of  subpoena  on  the  two  as-  tvitttt 

signees £0  10    0    

[Should  the  appearance,  or  the  an^ 

swers,  be  so  much    delayed  as  to 

make  it  necessary  to   adjourn  the 

cause,  the  form  of  the  petition  is  in 

vol.  ii.,  and  the  drawing,  engross- 
ing, answering,  drawing  up,  &c.,  the 

same  as  in  other  cases  ;  and  similar 

chaises  will  follow  for  office  copies 

of  the  answers,  abbreviating  them 

and  the  bill,  making  copies  to  annex 

to  the  original  brief  as  before.    And 

should  counsel,  from  the  brief  of  the 

pleadings    now   submitted  to  him, 

(viz.,  this  last  bill  and  answers,)  ad- 
vise a  replication  to  be  filed,  you  will 

also  charge  that  as  in  the  first  in- 
stance.   Like  charges,  too,  vrith  the 

foregoing,  will  follow  for  obtaining 

subpoena  to  rejoin,  and  instructions 

to  counsel  to  move  for  same  ;  attend- 
ing him,  and  Court,  and  Registrar  ; 

drawing  up,  entering,  and  service,  as 

before ;    then  the   rule  to  produce 

wtnesses ;  and  perhaps  attendances 

upon,  and  obtaming  the  consent  of 

the  assignees'  solicitor  (in  a  case  like 

this  especially)  to  consent  to  pass 

publication ;   the  Clerk  in  Courtis 

fee  thereon,  as  above  ;  then,  if  there 

have   been    any  depositions,  office 

copies,  as  before,  are  to  be  obtained 

and  abbreviated^  and  added  to  the 

briefs.  To  the  observations  before  pre- 
pared, you  will  also  probably  have  to 

add  some  to  complete  your  briefs ; 

and  then  supposing,  as  most  likely, 

a  consultation  to  be  deemed  neces- 
sary, the  charges  will  be : — ] 
Attending  counsel,  severally,  to  get  a  CooBnltation. 

£0  13    4  consultation  fixed .        .        .        .        .     0  13    4 
Attending  the  consultation  at  Mr.  H.'s 

0  13    4   chambers 0  13    4 

Consultation  fee  to  Mr.  H.  .  .220 
His  clerk  and  servant,  on  consultation  0  7  6 
Consultation  fee  to  Mr.  R.  and  clerk  .246 
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PrerofsUvc 
OBrr. 


Taxed  oC 


Hfaring. 


Drawing  up 
decree. 


0    3    0 


Making  fiair  copy  title  and  prayer  of  the 
bill  for  tM  Jklaater  of  the  Rolls,  [or  for  the 
ChaDoelloi^or  the  Vice-chancellor]      .£050 

Attanding  at  the  Prerogative  Office,  in 
Docton'  Commons,  giving  instractums  for 
the  original  will  to  be  produced  at  the 

hearing 0    6   6 

Paid  on  that  occasion        .        .        .10    0 
[This  fee  is  lOi.,  when  in  the  same 
term  as  the  attendance  on  the  Eia- 
miner;   and  the  farther  fee  is  ten 
shillings  for  each  extra  day's  attend* 
anoe.] 
30th. — Attending  Court,  cause  in  the 
paper,  but  not  called  on         .        .        .    0  13   4 
Paid  Clerk  in  Court  .        .        .        .068 
Dec.  1. — The  like  when  cause  heard, 
CleriL  in  Court  and  solicitor    .  .16    8 

[There  are  sometimes  many  days  of  at- 
tendance before  the  cause  comes  on 
to  be  heard.] 
Paid  Court  fees         .        .        .        .    0  13    0 
Paid  clerk  from  Prerogative  Office  for 
his  extra  attendance      .        .        .        •    0  10   0 
Paid  on  bespeaking  decree  .        .110 

Paid  for  copy  of  the  minutes       .        .066 
Close  copy  for  the  country.     [No  copy 
allowed  in  a  town  cause.] 

Perusing  and  comparing  same  with  the 
minutes   as   settled  by  counsel  on  both 
sides,  and  finding  them  not  agree,  making 
copy  thereof,  in  order  to  note  my  observa- 
tions and  proposed  alterations  in  red  ink 
in  the  margin       .        .        .        .        .030 
[In  these,  and  all  costs,  it  is  to  be  un- 
derstood, that  many  things  are  put 
down,  to  afford  a  general  idea  of  the 
ccurte  a  caose  may  take,   and  the 
mode  of  carrying  on  the  business  of 
it ;  but,  all  do  not  apply  to  all  in- 
stances, and  such  items  must  be  se- 
lected as  are  correspondent  to  the 
case,  and  general  principles  adopted 
for  the  rest.    Thus,  though  there  is 
sometimes  infinite  trouble,  even  in 
settling  minutes  for  instance,  though 
in  mt&ng   out   your  bill  you  may 
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Taxed  off. 

charge  it  aU,  in  order  to  have  all  be- 
fore you  that  you  conceive  you  (n^ht 
to  be  paid;  yet,  on  taxation,  the 
items  allowed  wUl  be  very  short  in- 
deed of  that] 
Attending  the  plaintififs  thereon,  when 
some  alterations  in  the  minutes  respect- 
ing the  calculation  of  interest,  and  several 
inquiries   directed,  appeared   necessary, 
and  attending  the  Registrar  afterwante, 
and  the  defendant's  solicitor,  thereon,  to 
procure  the  alterations  to  be  made,  but 

jCO    6    8   could  not £0 

Fair  copy  of  the  minutes  for  Mr.  R.  to 

peruse  and  settle 0 

Fee  to  him  therewith,  and  clerk  .        .    1 
Attending  him  in  conference,  when  he 
advised  an  application  to  the  Court         .    0 

Drawing  notice  of  motion  for  that  pur- 
pose, three  copies,  and  service        .        .080 
[See^Table  of  Fea,'\ 

Drawing  and  engrossing  affidavit  of 
service  thereof,  and  oath  .  .  .0 
Paid  filing  same,  and  office  copy  .  0 
Instructions  for  brief .  •  •  •  0 
Drawing  same,  and  fair  copy  .  .  0 
Copy  of  the  minutes  to  accompany  ,  0 
Fee  to  Mr.  K.  therewith,  and  clerk      .    1 

.    Attending  him 0 

Attending  the  Court  on  motion,  when 
the  minutes  were  ordered  to  be  rectified  ;    0 
Paid  for  the  order      •        .        .        .    0 
Attending   Registrar   examining  and 

passing  same 0 

Paid  entering  the  order       .        .        .0 
Paid  for  .copy  of  minutes  as  rectified    .    0 
Making  a  copy  thereof        •        .        .0 
Attending  peremptory  appointment  set- 
tling same    .        ...        .  .0 

.    Term  fee,  CledL  in  Court,  and  solicitor    0 
Letters,  &c 0 


CHAPTER 
LXXIII. 


13    4 
3    0 

3    a 

Motion  to 
ff     a  vary  decree. 


4  4 

6  1 

6  8 

10  0 

3  0 

3  6 

6  8 

13  4 

7  .0 

13  4 

3  0 

13  0 

3  6 

6  8 

16  8 

6  0 
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Paid  further  for  the  decree  • 
Examining  same  with  pleadings  • 


7    6    8  1^^^^^^* 
0    6    8 
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Taxed  off. 
£0    3 


0    5 


Master's 
Office. 


Advertise- 
ments. 


0    6 


0    6 


Nodce  to  defiondant's  solicitor  of  pass- 
0  ing  Msae,  copy  axid  service  •        .£030 

12th. — Attending  to  pass  same,  but  he 

did  not  attend 0    6    8 

Writing  to  him  appointing  peremptory 
0  day  to  pass  decree  •        •        .050 

Attending  passing  decree   .        .        .    0  13    4 

Paid  entering 1  11    0 

Attendinfir  to  enter,  and  afterwards  for 
it         .      ^.        .        .        .        .        .068 

Term  fee,  &c 118 

Copy,  oidering  part  of  the 'decree,  for 

the  Master 0    4    0 

[Mote  than  2s.  6d,  will  seldom  be  al- 
lowed.] 
The  like  for  the  country     .        .        .040 
[Heie  are  to  be  inserted,  whatever  at- 
tendances on  the  Master  may  take 
place,  in  pursuance  of  the  50th,  51st, 
and  52d  of  the  "  New  Orders"  of 
April.  1828,  which  see  in  Ch.  LIV. 
p.  254,  255.] 
Instructions  for  advertisement  for  ere* 
ditors,  and  attending  bespeaking,  and  for 

same 0    6   8 

Paid  for  advertisement  .  •  .  0  10  6 
Paid  inserting  same  in  the  Gazette  .  0  14  0 
Paid  for  Gazette  .  .  •  '  ^  ^  I 
Attending  thereon  .  •  ..068 
Three  copies  advertisement,  two  for  in- 
sertion, and  one  for  the  country  .  .030 
Paid  for  inserting  in  the  Times,  and 

paper ^  ^^    J 

Attending  thereon     .        -        •        .068 
Paid  inserting  in  the  Morning  Adver- 
tiser, and  paper ^    ^    n 

8       Attending  thereon      .        .        •        .068 
Paid  inserting  in  the  British  Mercury, 

and  paper 2    2   r 

8  Attending  thereon  .  .  •  .068 
The  like. in,  &c.  &c. 
[Only  one  attendance  for  insertions  of 
the  advertisements  being  allowed  ge- 
nerally, it  is  therefore  convenient  to 
transact  the  insertions  with  a  general 
agent  for  town  and  country  papers.] 


Taxed  off. 


0     3     0 


6     8 
11     1 
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Term  fee,  &c.  «        •        •        .        •  £1 
*lnstructions  for  peremptory  advertise- 
'  ment  for  creditors  •        •        .        .0 

Attending  bespeaking,  and  for  same  •  0 
Paid  for  advertisement  .  .  .0 
Attending  inserting  in  Gazette    •        .    0 

Paid  inserting 0 

Gazette 0 

Making  three  fair  copies  of  advertise* 
ment,  one  for  the  country,  and  two  for 

insertion 

[The  number  of  copies  most  depend  on 

the  number  of  papers  advertised  in.] 

Attending  inserting  advertisement  in 

the  Times .0 

Paid  for  insertion,  and  paper  •  .0 
Paid  insertin|;  same  in,  &c.  &c.  [See 
ante,  the  insertion  of  the  first  advertise- 
ments ;  these  are  the  same.  A  great 
number  of  attendances  follow,  altogether 
circumstantial,  and  not  allowed  in  strict 
costs,  smd  therefore  not  to  be  inserted 
here,  as  to  arranging  the  evidence  before 
the  Master,  the  revival  of  the  suit,  &c. 
And  it  maj  now  again  be  noted,  that  a 
term  fee  is  always  (and  only)  allowed 
when  some  proceeding  in  the  cause,  not 
attendances  merely,  or  other  ordinary 
business,  has  been  had  in  the  term;  iii 
•  this-  instance  the  advertiaefnentt  are  such 
proceedings  as  cany  the  term  fee,  besides 
the  items  at  the  beginning  of  the  term.] 
Paid  for  office  copy  examination,  fo.228  13 
Close  copy  [only  in  country  cause]  •  0 
Writing  letter  to  plaintifis,  to  request 
their  lookmg  over  the  same,  to  ascertain 
if  the  examination  were  conect,  and  at- 
tending them  afterwards  considering  the 
8  same,  when  it  appeared  very  deficient  .068 
[Some  of  the  preceding  and  following 
charges  are  difierent  from  what  would 
have  taken  place  in  a  suit  of  mutual 
accommodation ;  but -are  introduced 
to  exemplify  the  variation  of  practice, 
as  laid  down  in  the  foregoing  Pro^ 
eeedmgs,  as  nearly  as  may  be.] 

•  See  note  on  p.  400,  u  to  beginning  eacb  JMh  term  or  Tacation  (after 
die  term  fee  on  the  last)  with  a  heading  of  the  term     vacation,  or  not. 
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0     6 


98 

IHAPTXR 
LXXIII. 

Maintenance 
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JPLAINTIFF'S  COSTS. 
Taxed  off. 

TMNtTY  TtMH,  1823. 

[Supposmg  that  maintenance  for  the 
inifant,  or  infants,  had  not  been  applied 
for  before  the  decree,  but  was  directed 
t^  it,  the  period  of  proceeding  before 
the  Master  on  it  will  be  regulated  by 
circumstances,  and  carried  on,  also, 
with  more  or  less  celerity,  as  may  be 
found  expedient.  But  here,  for  con- 
venience, the  whole  proceeding  is  put 
toge&er,  though  subject  to  such  inter- 
Tuptions  as  other  business  may  occasion. 
All  incidental  or  preliminary  attend- 
ances upon  parti^  in  consulting  and 
i^irans^uig*  ^c.,  nrast  of  course  be 
charged,  some  of  which  may  be,  and 
some  not,  allowed.  Subject  to  which 
the  foUowing  may  be  considered  as  the 
ordinaiy  charges : — ] 
Drawing  state  of  facts  and  proposals  as 
to  maintenance  for  infant  plainti£&  (see 
£  Table  of  Fees),  fol.  40  .        ..£168 

Attending  Mr.—,  taking  instructions 
for  his  affidavit  in  support  thereof  .        .063 
Drawing  same,  fol.  25       .        .        .15   0 
Attending  him  thereon  (or  sometimes  a 
copy  is  veiy  necessary  or  indispensable  for 
his  perusal,  but  not  strictly  allowed),  and 
0    6    8  to  read  over  and  settle  the  draft      .        .068 
Engrossing,  and  paper      •        .        .    0  U   0 

Attending  Mr. ,  reading  over  the 

engrossment,  and  afterwards  with  him  to 
the  Master's   chambers,    to   be   sworn 

0    6    8  thereto 0  13   4 

(If  the  distance  were  considerable,  the 
13f.  4d.  would  perhaps  be  allowed.) 

Paid  oath 0    1   0 

Warrant  on  leaving  the  state  of  facts 
and  proposals,  and  affidavit,  three  copies 
and  service*         .        .        •        •        .066 

Warrant  to  proceed  thereon,  copies  and 
service         •        .        •        •        -        .066 
Attending  thereon,  when  the  same  was 
'  allowed        .        .        ...        .068 

£In  cases  of  any  magnitude,  the  state 

,  ♦  The  nomber  of  copies  and  tervices  on  warrants  of  course,  <|«P«jJ 
always  upon  the  parties  in  the  suit  necessary  to  be  served ;  that  is  w 
number  of  Clerks  in  Court  appearing  for  distinct  parties. 


Taxed  off. 
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of  facts  and  proposal  may  be  long 
and  somewhat  complex,   and   the 
warrants  on  it  therefore  more  nu- 
merous.] 
Paid  the  Master  for  a  copy  of  the  draft 
of  his  report,  fol.  130    •        .        •        .£350 
[This  you  will,  of  course,  have  occa- 
sion to  peruse  carefully,  and  perhaps 
•alter ;  but  no  charge  will  be  sulowed, 
nor  any  attendances  on  your  clients 
thereon.] 
Warrant  on  report  being  prepared, 
three  copies  and  service         •        •        •    0 
The  like  to  settle      .        •        •        •    0 
Attending  thereon     •        «        •  .      •    1 
Warrant  to  sign,  copies  and  service    •    0 
Attending  the  Master's  cleik  examin- 
ing transcript       •        •        #        «        .0 
Paid  for  the  report    ....    1 

[This  is  the  regular  charge  for  all  re- 
ports after  decree.] 
Paid  transcribing  same     «        •        •2 
Gave  Master's  Clerk         .        .        .3 
[This,  of  course,  in  every  case,  must 
be  regulated  by  fhe  magnitude  or 
impoilance  of  it.] 
Attending  to  file  report     •       ^        .0 
Paid  filing,  and  for  office  copy  •        •    2 
Instructions  for  petition  to  confirm 
report  ••••••    0 

Drawin?  petition  and  fair  copy,  fo.  120    6 
Engrossmg  same       ....    2 

Paid  for  paper,  two  sheets         .        •    0 
Copy  of  the  petition  for  the  Master  of 

the  Rolls 2    0    0 

[On  all  tpeaal  petitions,  a  copy  must 
be  left  with  the  original  when  pre- 
sented.] 
Paid  answering  and  setting  down  peti- 
tion    .        «        •        *        •        «        .06 

Attending  to  present,  and  for  same 
answered     •        •        »        •        .#06 

Making  three  copies  of  the  petition, 
and  order  thereon  to  serve     •       ••        .60 
Service  on  three  Clerks  in  Court         .06 
Drawing  and  engrossing  affidavit  of 
service,  and  oath  •        .        •        *        .05 
Pud  filing  same,  and  for  office  copy  «    0    6 
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8 
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6 

8 
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0 
8 


500 

CHAVtEK 
LXXIIK 


Taxed  off. 

£ 


Insafficient 
examination. 


3 
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5 
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0  10   0 
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0  6 
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0    6 
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Makiiii;  copy  ai  ike  pedtMB,  ss  brief, 
for  oMBsel,  ten  brief  sheets  «nd  a  half  .  £1  15 

To  Mr.  iU  Itaewttk,  aad  clerk 

Attending  him  .... 

July  17«— Attettliotf  Cemt—petition 
in  the  paper,  bvt  neit  called  on 

ld«—The  like,  petitiM  keard  «td  or- 
4ermadc     ,«*»%. 

Paid  Couit  fees.  &C.         • 

Paid  for  tbe  order     .... 

Perusing  same,  and  attending  the  Ke* 
gistrar  passing      ..... 

Paid  entering  «        •        «        •        . 

Attending     .    .        «        •        «        . 

[Should  Uie  nature  of  the  propeity  be 
Mich  as  to  m^e  it  seoessaiy  fior  the 
Coart  to  direct  any  canytng  over  of 
.particular  .funds  to  paitie^ar  afc- 
countB,  the  AGCountaat'^^retteial  is 
to  be  attended  with  the  oider,  to 
direct  the  aasae  to  be  done ;  and  his 
.certificate  for  each  canying  over  is 
to  be  paid  for  and  chained  Moord- 
ifigly.  Such  atleiidaiKe  on  him 
likewise  aity  he  chaned  and  allow- 
ed.] 

Paid  for  copy  of  the  4efondaAt's  eza- 
minatien,  fol.  48  •        .        •        . 

[This  eifamination  on  perusal  may  be 
.satisfisictory,  (see  ante,  p.  384,)  and 
then  the  aoeoaals  wvwld  prooeed  in 
the  Master's  Oifioe,  where  some  at- 
.  tendaaoes  would  be  had,  aad  charged 
for,  far  die  puipose  of  cenectiog  the 
accounts.  But  jahould  tbe  examiha- 
tion  when  btonght  in  be  unsatis&c- 
toiy,  then  eoinewhat  of  the  following 
nature  must  take  place,  w'n»  t] 

It  being  determined  to  enforce  a  fnller 
and.  more  accurate  examinatian  of  the 
defendants,  the  eaeouters-^instructions 
to  counsel  to  move  to  refer  same* 

Fee  to  him  theiewith         ,        • 

Attending  him,  and  Court,  and  the 
Begistrar,  to  draw  up  order  «        • 


0   2 
0  10 


0 
2 
8 


4 
0 
0 

8 
0 
8 


1    4  0 


6 
6 


0    6  8 


•  It  is  in\poaaib)e  to  ftate  «yery  ipode  of  procecdiof -^  tbe  Muter*! 
Office;  the  conraes  which  business  takes  are  ▼ariona;  so  that  chsn^ 
must  follow  "the  circumstances.  The  present  may  not  always  occitfi  ^ 
with  some  diflference. 


Taxed  off. 
£ 


O 
0 


3 
6 


3    6 


6    8 

10    6 

6    8 

5  10 


2    6 
10    6 


6    8 
3    6 


4 


PLADmFFs  cosre, 

Onter^  entry,  copy  and  service  •        .  £f) 
Warraat  to  proceed  theieon,  copj  and 
sdrTiee        •        •        •        •        •        •    0 

Atteadifig  theremn,  when  the  Master 
decided-  that  the*  examination  was  insuffi-' 

cient .0 

Paid  for  his  reprnt,  and  transcribing  •    1 
Attending  for  same,  and  to  file   .        .0 
Paid  filing,  and  for  office  copy  •        •    0 
Instructions  to  counsel  to  move  that 
the  defendants,  the  exeeutors,  might  put 
«  their  oammatioi.  in  four  d«y..  or 
Stand  committed  to  the  Serjeant-at»Anns    0 
Fee  to  him  tikerewith         .        •        ,0 
Attending  Court  with  Master^s  report, 
and  reading  same,  and  afterwards  tiie 
Reffistra^,  todmw  up  the oidei*     b        .    0 
Paid  for  the  order  and  entry      •        .    0 
Gep|f,  and  service  upon  defendants' 
Clerk  m  Court- personally      .        •        .050 

Attending  at  Master's  Office  j  inquiring 
if  examination  had  come  in,  which  it  had 
not,  and  bespeaking  the  Master's  certifi' 
cate  thereof  •  •  •  •  •  -  •  .0 
Paid  for  the  certificate  .  •  .1 
Attending  the  Master  for  same,  and 
afterwards  to  file  in  Report  Office  •    0 

Paid  filing,  and  for  office  copy  •        .0 
Instructions  to  counsel  to  move  that 
tiie  Seijeant-at^Arms  might  take  the  de- 
fendants into  custody   .        .        .        .026 

Attending  Court  thereon,  and  reading 
the.  Master's  certificate,  wad  afterwards 
the  Registrar  to  draw  up  and  enter  order    0 
Paid  for  ordies  and  entry    .        .        .0 
Copy,  uMi  personal  service  upon  Ae 
defendants'  Clerk  in  Court   .        •        ,0 
Affidavit  of  service,  andoath     .        .    0 
Filing  same,  and  for  office  copy       -  •    0 
The  &fendants>  the  executors>  having 
brought  in  their  farther  examinatbn, 
paid  fdr  oopy  thereof,  fol.  10         •        .0 
Fair  copy  for  the  country  •        .        .0 
Fair  copf  for  use  •        .       •    0 

Perusing  and  considering  the  same    •    0 
Perusing  the  papers,  and  the  aoeounts, 
and  examinations)  in  order  to  ascertain 
what  was  principal  and  what  was  interest 


60i 
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6    8 
10    6 

6    8 
5  10 


6 
3 

5 

4 
5 


11 
3 
3 
6 


8 
6 

0 
8 
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1 

4 

4 

8  Principal 
and  interest. 


502  .  PLAOTTIFF'S  COSTS. 

Taxed  off. 
^u  AVTKM.  of  the  testator'j  estate,  as  tlie  deciee  had 

TrTm       ^1     1    Odiiected £110 

Lxaju.  j^  appearing  necessary  that  the  books 

Book*  and  and   papers    in  the  defendants'  hands 

p*P«n«  ahonld  be  inspected  and  examined — ^war- 

.  rant  for  tbe  defendants,  the  executors,  to 

bring  in  and  leave  the  same  with  the 

.  Master,  for  that  purpose ;  copy  and  ser- 

.  vice.* . 036 

(Date.)— Attending  at  the  Master's 
Office  upon  the  ^eduction    .        .        .068 

Paid  for  copy  of  the  affidavit  of  the 
defendants  verifying  the  schedule  •        .070 

Warrant  to  inspect  the  books  and  pa- 
pers, copy,  and  service         •        •        .036 

(I>ate.>— Attending  thereon,  inspect- 
ing same,  and  making  minutes       .        .068 

Paid  for  warrant  for  defendants  the 
executors  to  bring  in  their  accounts,  copy 
and  service    •       .        .        •        ..036 

Paid  for  copy  of  the  account  of  the  de- 
fendant H.,  fol.  36        .        .        .        .    0  18   0 
The  like  of  his  affidavit  to  verify  same, 

.  i61..4 0    2  0 

Paid  for  copy  of  the  account  of  defend- 
ant B.,  fol.  24 0  12  0 

The  like  of  affidavit  to  verify       .        .020 
[^o  copies  of  diese  in  the  solicitor's 
office  will  be  allowed  in  taxation, 
nor  any  perusal  to  examine  their  ac- 
curacy, npr  -  any  attendances  upon 
the-  parties  with  that  view,  though 
such  attendances  are  frequently  and 
necessarily  had.] 
(Pate.) — Attending  warrant  on  defend- 
ant H.'s  account,  and  proceeded    •        .068 
The  like  on  defendant  B.'s  account  .  .068 
(Date.)— The. like  attendance  on  each 
,     .  account  when  both  were  allowed    .        ,    0  13  4 
[But  if  the  defendant's  accounts  on  pe- 
rusal were  not  satisfactory,  and 'it 
should  be  thought  right;  to.  exhibit 
interrogatories  for  the  examination  of 
.  the  diefendants,.then  the  charges  may 
be  of  the  following  description,  viz. :] 
The  accounts  of  the  defendants  H.  and 
'  3.  appearing  to^  be  insufficient — instnic- 

*  This  alio  is  a  measure  not  always  necessaxy. 
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a 

6    8 

0 

4  10 

0 

6    8 

tions  foT>  intenogatories  for  the  enunina-  CHAPTER 

*  tion  of  the  defendants   .        •        .        « £0  13   >4 

Drawing  same,  fol.  20,  and  copj[  for 
the  Master  .        .        .        •        ..100 

Warrant  on  leaving  same,  two  copies 
and  service  •        •        •        ..       •        .066 
[See  Table  of  Fees.] 
July  10. — Warrant  to  proceed  thereon, 
copies  and  services        .        •        •        .066 

12. — Attending  thereon  when  the  inter- 
rogatories were  settled  and  allowed         .068 

Paid  for  the  Master's  certificate  of 
allowance    .        .        .        •        •        •    1  10    0 

Paid  the  Master's  clerk  engrossing  the 
interrogatories       .        .        .        .        •    0  16    0 
Attending  the  Master  for  his  certificate, 

.  and  to  file  we  same 

Paid.filing  and  for  office  copy     •        • 

Attending. 

(Pate.) — Warrant  for  the  defendants- 
the  executors  to  bring  in  their  examina- 
tion, copy  and  service    •        .        .        .036 

(Date.) — ^Attending  theTeon,when  they 
requested  three  weeks'  time,  which  was 
allowed  on  their  signing  Uie  Master's 
■  book,  undertaking  to  bring  their  examina- 
tion in  within  that  time,  and  to  pray  no 
further  time  .        .        .        •        .        .068 

Paid  for  copy  charge*  of  R.  W.  a  sim- 
ple contract  creditor,  fol.  3  .         .        .016 

The  like  of  affidavit,  in  support  there- 
of, fol.  4      .        .        .        .        .        .020 

'  (Date.) — Attending  warrant  thereon, 

,  when  it  was  allowed,  subject  to  his  pro- 
.  ducing.an  account  of  the  particulars  of 

.  his  demand 0    6    8 

Paid  for  copy  charge  of  A.  H.,  fol.  9      0    4    6 
Paid  for  copy  affidavit  in  support  there- 
of, fol.  6      0    3    0 

(Date.)7-Attending  the  warrant  there- 
.  on,  when  .the  affidavit  was  reouired  to  be 
.  re-sworn,  and  the  bond  exhibited  •        .068 
.Paid  for  copy  charge,  and  affidavit,  of 
R.  S.  and  J.  S.,  fol.  8  •        .        .040 

•  See  New  Order  LXL,  &c,  in  Gh.  LIV.  p.S09,  as  to  aecoanfing  par- 
ties ;  bat  other  wttiea,  it  is  .pretamed,  most  briD)(  in  their  claims  in  the 
old  way.  See  Uli.  LXVlII. ;  and  vol.  ii.  for  forms.  ■  Also  if  the  estate 
have  claims  against  others  than' exectttors  or  trustees  who  art  strictly 
'*  accountinr  parties,''  it  is  presumed,  the  mode  must  be'^by  charf  e  and 
discharge  stfli.  Sed  ^u.  -  The  Master  or  the  Coiirt  most  decide  who  an 
acconnmig  parties. 
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AWndmg  wanaat  titeMtBy  19km  fcr- 
£  ther  erideoce  was  mpused    •        .        •  £0    6    fi 

£Siik86qieiitwaimnteoa  tliCMehaiges 
may  be  sunposed  to  have  been  at- 
teaiied,  ana  the  raqiiisitiMis  complied 
.withy  ajid  the  charges,  then  allowed ; 
and  so  of  otheis ;  liva  fonowii^  is 
another  peculiar  instance,  viz^- J 
Attending  charge  en  the  warrant  of 
.  Mr*  R.  B.y  when  the  Master  requested 
to8eeMr.B.        .        .        .        .        .068 

Attending  Mr.  B.  infimoing  him  there- 
.  of,  and  appouting  him  to  attend  the  Mas- 

034  ttr 068 

(Date.) — Attending  the  Master,  when 
al^r  examining  the  parties,  he  required  a 

0    6    3  further  affidavit 0    6   8 

Ai^tending  the  solicitor  of  T.  J.,  who 
.  requested  us  to  admit  the  charge  of  J., 
0    6    8  which  we  declined  doing      •        .        .068 
[Sometimes  die  Master  requires  parti- 
.cular  evidence  of  some  fact,  vis.^^] 
Drawing  state  of  focts,  as  to  intestate's 
trading,  &lc^  and  fair  copy,  fol.  11         .074 
Warrant  on  leaving,  copy  and  service     0    3   6 
The  like,  on  leaving  affidavit  in  sttp> 
port  theieof  [which,  of  course,  must  have 
.  been  previously  prepared,  and  sworn  in 
town  or  cotmtiy]  .        .        •        .        .036 
The  like  to  proceed  .        »        .        .036 
(Date.)*-- Attending  llieBeon,  when  the 
.  Master  declared  his  opinion,  that  the 
trading  was  not  anpported     .        .        .063 

FaatL  for  c<^  amended  charge  of  T.  J., 
administrator  oc  J.  S.,  deceased.   [N.  B. 
,  Frequent  occasions  occur  for  creditors 
to  amend  their  charges ;  that  is,  in  gene- 
ral, not  by  altering  the  original,  but  by 
.  carrying  in  another,  and  amendtd  chaigej    0    2  6 
TW  like  of  afiSdavits  of,  &c.  &c.,  in 
support  theieof    »        •        .        •        .050 
•      Attending  wannnt  tbsreom         .        .068 

Attending  on  the  sc^icitor  ef  Mr.  J., 
.  to  k^ow  if  he  would  reduce  his  demand 
to  the  sum.oi'biBally  claimed,  to  save  the 
expense  of  amdavits  [viz.  on  the  part  of 
plaintiffs,  and  against  the  increased  or 
amended  charge]  .        .        .        .068 

[The  varietnt  of  a.Ma&teK's  Offioe  are 
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Mortgagee. 


Costs  at  law. 


Creditor's 
dainii. 


endless ;  many  incidents  arise  where 

there  are  numerous  creditors,  which 

cannot  be  detailed;  but  to  be  treated 

according  to  the  circumstances ;  and 

the  charges  will  follow  of  course.] 

Paid  for  copy  of  the  defendant  W.'s 

charge  of-  principal  and  interest,  due  on 

his  mortgage,  fol.  5      .        .        •        ,j£0    2    6 

Attending  a  warrant  thereon,  when  the 
same  was  allowed         •        .        .        .068 
[If  the  mortgagee  brin^  in  also  any 
-costs  at  law,  respecting  his  mort- 
gage, a  copy  of  them  must  be  taken, 
but  the  Master,  on  being  attended, 
if  they  appear  excessive,  and  are  not 
reduced  bv  consent,  will  not  allow 

•  them,  without  ordering  them  to  be 
taxed  in  the  Court  wherein  the  pro- 
ceedings at  law  were  carried  on. 
If,  on  consulting  with  your  client, 
or  otherwise,  you  conceive  that  any 
creditor's  claim  should  be  looked 

-  into,  you  may  take  out  a  warrant  to 

'  inspect  the  testator's  books,  before 
carried  in,  (see  ante,)  and  if  on  at- 
tending and  making  the  inspection 
under  that  warrant,  there  should 
appear  any  counter  debt  or  set-off,  Coanter 

it  must  be  so  alleged  on  attending  debts. 

•  the  next  warrant  taken  out  by  the 
creditor,  and  if  either  established,  or 
admitted,  it  will  be  allowed.] 

Drawing  charge  against  defendant  H. 
for  rents  and  profits  of  testator's  real 

estate,  fol.  24 0  16    0 

[Similar  charges  are  to  be  made  to 
.  those  above,  for  warrants  on  leaving 
and  to  proceed,  and  for  copy  of  the 
discharge,  and  attending  warrants 
thereon ;  and  as  a  specimen  of  evi- 
dence required  by  the  Master,  and 
the  consequent  proceedings  in  his 
office,  as  noticed  ante,  the  following 
may  be  adverted  to,  viz. — ] 
The  decree  directing  inquiries  to  be  Special 

made  by  the  Master,  as  to  the  rental  a^d  inquiry. 

vaJue  of  those  parts  of  the  testator's  real 
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estate  directed  to  be  sold,  and  also  of 
the  value  of  the  contingent  interest  in 
the  Dhcmey  charged  thereon. — Attending 
M.  C«  thereon,  and  on  the  propriety  of 
obtaiung  the  opinion  of  the  Actoaiy  of 
an  TTMHiTwni?^  Company   on  the  latter 
^0    6    8  point  .        .        .        .        .        .^0 

Drawing  case  and  fair  copy  for  the 
solicitor  of  the  defendants,  the  ezecntors, 
one  sheet.    ..*•••    0 

.  0 
.  0 
.  2 
.    0 


6  8 


loterroca- 
toriea  for 
evidence. 


Enlarging 
pablicati( 


10 
6 
3 
2 
6 


6 
8 
4 
0 
8 


6 
8 
6 
0 


Attending  him  settling  same      « 

Copy  for  Mr.  F.,  the  Actuary    . 

Fee  to  him  for  his  opinion 

Attending  him  thereon 

Attending  Mr.  C  conferring  on  Mr. 
F.'s  opinion,  when  it  was  determined  to 
take  his  evidence  •        •        •        .068 

Instructions  for  interrogatories*  .    0  13   4 

Drawing  interrogatories  for  the  exami- 
nation of  Mr.  F.,  and  fair  copy,  fo.  9      .090 

To  Mr.  B.,  therewith  to  settle,  and 
deik 13 

Attending  him  .        •        .        .06 

Engrossing  same       •        •        •        .04 

PaM  for  parchment  •        .        .03 

Attending  the  Examiner  and  Mr.  F.  to 
appoint  time  for  his  examination,  and 
afterwards  to  the  Examiner's  Office        •    0  13  4 

Paid  the  Examiner's  bill,  and  for  office 
copy  deposition 2    5  0 

Paid  Mr.  F.  for  his  trojuble  therein     .220 

[If  necessary  to  enlarge  publication, 
then : — } 

Warrant  to  eidarge  publication,  three 
copies,  and  service        .        •        .        .066 

Attending  thereon,  and  publication  en- 
larged for  three  weeks  ,        .        .068 

[And  in  case  of  other  witnesses  being 
under  examination  by  the  Examiner, 
another  warrant  and  service  on  him ; 
and  if  a  commission  necessary  for 
examining  witnesses  in  the  country. 


*  Previous  to  this,  perhaps,  it  may  have  been  necessaiy  to  have  o^ 
Jeeted  to  the  defendant's  accounts  ;  if  so,  interrogatories  mnst  have  bees 
prepared  and.proceeded  npon  under  Order  LXL,  Oh.  LIY.,  in  the  leui 
nuumer  befon  the  Master.    See  Ch.  LXYIIl. 
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as  to  the  rental  and  value  <  of  the 

estates  in  this  instance,  or  for  other 

purposes  in  other  instances,  then : — ] 

Attending  Master  for  his  certificate  of 

commission  being  necessary  to  prove, 

&c.  &c £0 


6 
10 

4 
6 
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8 
6 
10 
8 


Paid  for  the  same  .  •  •  .  1 
Paid  filing  same,  and  for  office  copy  •  0 
Attending  •  .  •  .  .0 
Instructions  for  counsel  to  move  for 
commission,  and  that  deiiendant's  Clerk 
in  Court  might  name  Commissioners  in 

four  days 0    2    6 

To  Mr.  B.  to  move  .        .        .    0  10    6 

Attending  him  and  Court,  and  after- 
wards the  Registrar  to  draw  up  order     .068 
Paid  tor  order,  entry,  three  copies,  and 

service 0    8    0 

[The  charges  for  obtaining  the  com- 
mission and  interrogatories,  &c.,  are 
similar  to  those  ante ;  and  also  the 
same  charges  on  the  coming  up  of 
the  commission,  and  obtaining  office 
copy  from  Cierk  in  Court,  in  order 
to  abbreviate  and  add  to  state  of 
facts  for  the  Master.] 
Term-fee,  Clerk  in  Court,  and  solicitor  0  16  8 
Letters  and  messengers     •        .        .060 


Motion. 


MICHAELMAS  TERM,  1823. 

Abbreviating  the  depositions  taken 
under  the  commission,  fo.  88        .        .19 

[Perusing  and  conferring  with  your 
client  Uiereon,  will  not  be  allowed  if 
you  charge  it.] 

Abbreviating  the  depositions  of  Mr. 
F.,  taken  by  the  Examiner,  [according  to 
lenffth,  and  to  be  taken  from  the  Exami- 
ners bill,]  fo.  .... 

Drawing  state  of  facts,  [no  hutruetions 
allowed  on  states  of  facts  J  as  to  the  ren- 
tal and  value  of  the  estates  of  which  the 
decree  directed  an  inquiry,  and  as  to  the 
contingent  interest,  fo.  48     •        .        •    1  12    0 

[Warrants  on  leaviog,  and  to  proceed, 
as  the  case  may  require ;  on  the  last 

z2 


Abbreviating 
4  depositions. 


State  offsets. 


508 


PLAINTIFF'S  COSTS. 


CHAPTER 
LXXllI. 


Tkzcd  oft 


Sale  of 
estates. 


of  which,  the  state  of  facts  would  be 
allowed.] 

Drawing  state  of  facts  respecting  the 
freehold,  copyhold,  and  leasehold  estates, 
whereof  the  testator  died  seised  and  pos- 
sessed, fo.  32       £1    ^   * 

[Warrants  on  leaving,  and  to  proceed 
as  before.] 

[As  the  peiiod  of  the  snU  ^  now 
arrived  for  the  sale  of  the  estates, 
(though  that  is  not  always  directed 
by  the  decree,  and  often  not  till  fur- 
ther, directions  upon,  the  Master's 
general  report,)  it  is  to  be  noticed, 
that  previous  to,  and  exclusiTe  of  the 
following  very  general  charses,  there 
may  have  been  a  great  deal  of  trou- 
ble and  some  expense,  possibly,  and 
most  necessarily  incurred,  in  obtain- 
ing information  from  which  to  frame 
the  particulars  of  the  property ;  which 
certainly  must  be  cnaiged,  and  as 
much  of  it  will  be  allowed,  or  not, 
as  the  circumstances  may  induce.] 

Drawing  particular  of  the  estates  to  be 
sold,  and  nur  copy,  fo.  30    .        .        .10  0 

[Warrants  on  leaving,  and  to  settle.] 

Instructions  for  advertisement    .        .06 

Paid  the  Master's  clerk  for  advertise- 
ment   0  10 

Attending  the  Master  for  same,  and 
on  the  printer  of  the  gazette  therevrith    .    0   6  £ 

[See  the  foregoing  charges,  as  to  the 
advertisements  for  creditors,  which 
may  be  adopted  here.] 

Warrant  to  mc  a  time  for  sale  of  the 
estates,  three  copies  and  service      .        .    0   7  o 

[Attendances  on  your  client,  if  neces- 
sary, as  to  fixing  time,  and  on  the 
particular.] 

Attending  the  warrant,  when  the  25th 
was  appointed 0  6  3 

[The  Master's  clerk  is  to  be  consulted, 

^  who  regulates  the  appointment  by 
the  sale  book.] 

Instructions  for  peremptoiy  advertise- 
ment   •        •        .        •        .        •        .06* 


I 
8   I 

6 


PLAINTIFF'S  COSTS* 


509 


Taxed  off. 
£ 


Paid  Master's  clerk  for  same      .        .£110 
Attending  him,    and  afterwards  the 
printer  of  the  gazette  therewith       *        .068 
Paid  inserting  the  same     •        .        .113    0 
Making  four  copies  of  the  advertise- 
ment  0    8    0 

Paid  inserting  advertisement  in  the^ 

&c.  &c.  [The  Master's  clerk  directs 

some  papers,  and  leaves  you  to  your 

discretion  as  to  others.] 

Attending  the  printers  therewith         .068 

.    Making  copy  of  the  particular  for  the 

printer 0    5    0 

Attending  him  therewith,  and  giving 
him  directions       *        .        .        •        .068 

Attending  afterwards,  settling  and  cor- 
recting the  proof  sheet,  and  superintend- 
ing the  press        .        .        •        .        »    0  13    4 
.    Paid  the  printer  his  bill     •        .        «  11    3    0 
^  Paid  the  Master's  clerk    for  twenty- 
eight  particulars  of  sale         .        .        .900 
[This  charge  depends  upon  the  num- 
ber of  actual  bidden  at  the  sale ;  for 
each  of  whom  it  is  supposed  a  parti- 
cular is  provided,  and  on  which  parti- 
culars sixpence  per  side  is  directed  to 
be  paid  to  the  office  by  the  solicitor, 
in  lieu  of  the  composition  money 
formerly  paid,  and  leaves  the  soli- 
citor at  lioerty  to  print  as  many  par- 
ticulars as  he  deems  expedient  unddr 
the  Master's  direction ;  and  the  Mas- 
ter's clerk  alwa^  makes  out   the 
account  of  what  is  to  be  paid  to  him. 
See  Beame*s  Ord,  Cha,  484.] 
The  decree  directing  the  taxation  of 
the  costs  up  to  the  bearing. — Warrant 
for  the  defendants  to  bring  in  their  costs, 
.three  copies,  and  service        .        •        ^    0    6    6 
[The  number  of  copies  of  this  and  all 
warrants,  of  course  depends  upon 
the  circumstances  of  the  suit.] 
Drawing  the  plaintiifs  bill  of  costs  up 
,to  the  hearing,  fo.  102.         .        ..378 

Warrant  on  leaving  same,  three  copies, 
and  service  ..... 


CHAPTER 

Lxxm. 


Costs  carried 
in. 


0    6 
Five  warrants  to  tax,  copies  and  service    0  17 


6 
6 
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.  w,..  Attending taiing,  Clnk  in  Cooit,  and 

'•"'"'      £  aolidtor 3    6   8 

[The  Cleik  in  Couit  and  solicitor  have 
each  a  fee  of  &.  dd,  on  each  warrant.] 
Paid  for  copy  of  the  costs  of  the  defend- 
ants the  ezecutoES,  and  others,  fo.  104.       2  12   0 

Attending  five  vranrants,  taxing  same. 
Clerk  in  Court,  and  solicitor         .         .368 

Paid  for  copy  bill  of  costs  of  defend- 
ant the  assignee  of  T.  B.,  fo.  20.  .    0  10   0 

Attending  warrant  to  tax  same.  Clerk 

in  Court,  and  solicitor  .        •        •    0  13    4 

[Whatever  other  costs  there  may  be,  are 

to  be  similarly  treated,  and  vide  the 

jmwMdtfi^f,  in  case  of  any  party  not 

biinging  m  their  costs.] 

Sale  ia  town.  (!>«»«) — Attending  the    sale  at  tiie 

Ciblic  sale  room,  when  several  of  the 
ts  were  purchased      .        .        .        •    0  13   4 
In  coantry.  [Or  if  the  sale  were  in  die  country, 

then,  afWr  all  preliminaiy  charges, 

if  any,] 

Atlendrng  the  Master's  Clerk,  arrang- 
ing with  him  for  his  attendance  at  6.  on 
theaale 0    6   8 

(Date).  —  Attending  the  Master's 
Clerk,  and  afterwards  attending  the  sale, 
when  the  estete  was  purchased  by  Bfr.  P. 
as  agent  for  Loid  K.  at  £ .        .220 

Paid  the  Blaster's  Clerk  fee  attending 
the  sale 2    2   0 

The  like,  travelling  expenses,  and 
coach-hire 2    9   6 

Hie  lfl»for  biddings  and  particulars 
of  sale 6  15   6 

Drawing  charge*  against  die  defendant 
fi.  for  further  rents  and  profits,  fo.  7.  0    4   8 

Warrant  on  leaving  same,  three  copies, 
and  service 0    6   6 

TheUke,  to  proceed  .        •        .066 

Attending  thereon,  when  the  chaige 
was  allowed 0    6    8 

Paid  for  topy  of  his  discharge,  fo.  5.       0    2    8 

Copy  (for  the  country  only)        .        .018 

•  This  seems  neeessary  notwithstanding  Order  LXI.;  bot  the  Master 
will  detennine  the  praetioe. 
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5 
6 
6 


6 
3 
3 
6 


0 
8 
6 


Attending  warrant  thereon,  when  the 
same  was  allowed         .        .        •        .£068 
Term-fee^  &c.  .        .        •        .        .118 

HXLAItT  TEBM,   1823. 

Paid  for  copy  draft  general  report, 

fo.  184 4  12    0 

C<^y  thereof  .        .        ,        .310 

Warrant  on  |neparing,  copies  and  ser- 
vice    .        .        .        .        .        .        .066 

{Charges  for  perusing,  altering,  &c. 

will  not  be  allowed.] 
Ten  warrants  to   setde  draft  report, 
copies,  and  services      •        •        •        •    3 

Attending  thereon*    •        •  <      .        .3 
Warrant  to  sign,  copies  and  tervioe    .    0 
Having  been    served  with  nodce  of 
motion  by  the  pnrcha^  of  lots  2  and  4, 
to  \>e  let  into  possession  on  payment  of 
his  purchase-monev  into  Court^^Draw- 
ing  brief  for  counsel  to  appear  on  the  mo- 
tion, ^and  to  consent  thereto,  and  to  pray, 
tiiat  when  the  money  should  be  paid  in, 
it  might  be  laid  out,  and  carried  to  the 
account  directed  by  the  decree        •        .    0 
Fair  copy  for  counsel         .        .        .0 
Fee  to  Mr.  R.  therewith>  and  clerk    •    1 
Attending  him        ,  •        .        .        .0 
•    Attending  Court  on-  motion,  when  the 
order  was  made  as  pn^ed     •        •        . 
Attending  at    the  Accountant-Gene- 
ral's-offioe,  to  seueh  if  thei  money  was 
paid  in,  and  to  request  the  same  might 
be  laid  out  .'    '•     ■','■■•: 

Drawing  request  for  that  purpose  alid 
copy  •        •        .      •  . 

[It  may  require  attention,  &c.  to  get 
the  money  paid  in;  when  it  is,  tiie 
printed  form  of  this  request  is  had 
on  asking  for,  from  the  Accountant- 
General,  and  to  be  filled  up  and 
signed.] 
Paid  for  certificate  of  investment        .    0  10    6 
The  like,  of  the  transfer  of  the  stock 
purchased  to  the  proper  account     .        .    0  10    6 
The  Master  having  required  a  further 


0    6    8 


0    6    8 
0    2    6 


CHAPTER 
LXXin. 


Parchase- 
money  paid 


m. 


8 
4 
6 
8 


Motion  to  lay 
oat. 


Request. 


State  of  facts. 
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CoofirmiiiK 
report  nisi. 


Confirm  ab- 
solute. 


Tuedoft 

ttetmieiit  u  to  th«  &et  of  trading. — ^In- 

£0    6    8  ttructkniB  for  same        .       .        •        .£068 

Dnwing  stata  of  facts,  fo.  5.     •        .034 
0    18      Fair  copy 0    18 

Warrant  on  leaving,  copies,  and  ser- 
vice      0    6  6 

The  tike,  to  proceed  .        •        .066 

(Date.)— Attending  thereon,  when  the 
Master  required  information  as  to  ex- 
tent of  intestate'a  trading  •        .068 

Another  warrant,  copy,  and  service    .066 

Attending  thereon,  when  the  Master 
promised  to  determine  in  a  few  days      .068 

Attending  the  Master's  deik  ezamin- 
ingtranscnpt  of  the  report  •        .068 

Paid  for  the  report,  transcribing,  &c., 
and  fee  to  Masters  clerk  •        •  10    6  4 

[Suppoeing  no  interruption  from  excep- 
tions to  the  report  to  occur,  as  stated 
presently,  then  the  ordinary  pro- 
^rrev  and  charges  would  be,] 

Paid  fiting,  and  tor  office-copy           .    6  14  10 
.    Attending 0   6  8 

Instruction  for  counsel  to  move  to  con- 
firm the  report  nisi.*     .       .       •        .026 

To  Mr.  K.  to  move  .        .        .    0  10   6 

Attending  him  and  Court,  and  Regis- 
trar to  draw  up  and  enter  order      •        .068 

Paid  for  order,  entry,  three  copies, 
and  services 0    9   8 

Drawing  and  engrossing  affidavit  of 
the  service  thereof,  and  oath         •        .050 

Paid  filing,  and  for  office^opy  .OSS 

Paid  for  certificate  of  no  cause  shown  .016 

Instructions  to  counsel  to  move  to 
confirm  report  absolute  .  .026 

To  Mr.  R.  to  move  .        .       •    0  10   6 

Attending  him  and  Court,  and  Regis- 
trar to  draw  up  order  .        .        .0    6  "8 

Paid  for  order,  entry,  three  copies, 
and  services        •        .        .        •       .0^6 

Drawing  petition  to  set  the  cause 
down  before  the  Master  of  the  Rolls  for 
.further  directions,  and  subsequent  costs, 
engrossing  .       •        .       .       .042 

*  This  report  may  also  now  be  confirmed  rUH  on  petiiUnzi  theRolkt 
onder  the  New  Order  XXI.    See  p.  908. 
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Taxed  off. 


0 
0 
0 


0 
0 


Paid  answering         .        •        • 
Attending  to  present,  and  for  same 

answered 0 

■     Paid  for  the  order,  entry,  three  copies, 

and  services 

Making  copy  of  the  decree  for  the 
Master  of  the  Rolls,  15  sides 

(At  Sd,  per  side.) 
The  like,  of  report,  86  sides        . 
•  (At  6rf.  per  side.) 
Attending  to  leave  same    • 
Paid  on  leaving        .... 
Paid  setting  down  cause 
Attending  bespeaking,  and  for  order 
£0     6    8  to  set  same  down 

Paid  for  order,  entry,  copies,  and  ser- 
vices   

Drawing  and  engrossing  affidavit  there- 
of, and  oath         ..... 
Paid  filing,  and  for  office-copy 
[The  foregoing  is  where  there  are  no 
exceptions ,  but  otherwise  the  course 
may  be  as  follows,  viz.] 
The  Master  having  decided  that  the 
intestate  (or  testator)  was  not  a  trader; 
— Drawing,  and  fair  copy,  objections  to 
report,  fo.  3. 
[Objections  are  sometimes  longer  and 
more    complicated,    and    therefore 
require  to  be  drawn  or  settled  by 
counsel,  as  well  as  being  in  general 
preferred  under  such  advice.] 
Warrant  on  leaving  copies  and  service 
The  like  to  proceed 

Attending   thereon  (date)  when  the 
Master  overruled  the  objections 

[The  dates  of  all  warrants    attended 
should  be  carefully  inserted,  as,  in 
strict  taxation,  they  will  be  com- 
pared with  the  Master's  book.] 
Instructions  to  draw  exceptions 
Drawing  same,  fo.  3.        .        .        • 
Fee  to  Counsel  to  settle,  and  clerk 
Attending  him  .... 

Engrossing 

Parchment 

Filing  exceptions  and  attending  • 

z5 


.£066 


6    8 


0    9    6 
0  10    0 


2    3    0 


0 
0 


6 
5 
2 


6 
6 


6 
6 


8 
0 
0 


0    6    8 
0    9    6 


8 
0 


0    2    0 


6 
6 


0    6    8 


0 

13 

4 

0 

3 

0 

1 

3 

6 

0 

6 

8 

0 

1 

6 

0 

1 

0 

0 

7 

8 
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Taxed  of; 

£ 


0 
0 
0 
0 


6 

6 

10 

6 


2 
10 
6 
6 
1 


8 
8 
0 

0 


Paid  deposit  thereon  .  •  .£500 
Petition  for  leave  to  set  down  excep- 
tions for  argument  •  .  •  . 
Attending  to  present  it 
Paid  an^wenQg  .... 
Order,  entering,  copy,  and  service  . 
(As  many  copies  and  services  as  necessary.) 

Brief  to  counsel  to  move  that  the  ex- 
ceptions be  argued  before  the  Lord  Chan- 

ceUor 0 

Fee  to  him 0 

Attending  him  and  Court  .         .0 

Order,  entering  copy,  and  service        .    0 

Tenn-fee,  &c 1 


6 
6 
8 
6 
8 


EASTER  TEEM,  1823. 

l\sTm-fee,  exceptions  in  the  paper*      .118 


TRINITY  TERM,  1823. 

0    6    8      Instructions  for  brief  on  exceptions    . 

113    4      Dravring  same  five  sheets 

0    3    4      Fsdr  copy,  four  brief  sheets         . 

Fee  to  Mr.  L.  therewith,  and  clerk 

Attending  him  .        .        . 

Attending  Court,  when  an  issue  di- 
rected to  try  whether  testator  was  a  trader 

Paid  Court  fees        .... 

Paid  for  minutes  of  order 

Paid  on  bespeaking  order 

Attending  plaintiffs,  informing  them 

of  the  issue  durected,  and  advised  on  the 

0    6    8  proofs  in  support  thereof 

Instructions  for  issue 

Dravring  it,  fo.  15. 

To  special  pleader  to  settle 

Attending  him 

Engrossing  it  on  paper,  to  deliver 

Entry  on  the  Boll  and  KoU 

Paid  for  the  entry     . 

Attending  to  enter  it 

Warrant  and  docket 

Drawing  placita  and  jurata 


0  6  8 

1  13  4 
0  16  8 

2  4  6 
0    6  8 

0  13  4 

0  13  0 

0  2  6 

1  0  0 


0    6  8 

0    6  8 

0  15  0 

0  10  6 

0    6  8 

0    5  10 

0    6  0 

0  10  0 

0    3  4 

0    4  0 

0    3  0 


*  The  cause  in  any  shape,  whenever  and  so  long  as  in  the  paper  for 
hearing,  a  Term*  fee  is  allowed. 
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T**<d  o£  CHAPTER 

£  ,     EngiDfl^  the  xeoord,  fo.  19.  •  £0    9    6     _  ____„ 

Parchmaiit 0  13    0     '*^^^"' 

Paid  Clerk  of  the  Treuujy,  passing 
recocd  and  sealer       ....        •        .    0  15    8 

Fee  on  passing  -       •        .       ..        .068' 

Attending  advising  as  to  having  a  com- 
mon or  a  special  juijy.when  the  latter 
0    6    8  was  determined  on        .        .        .        .068 

Instructions  for  counsel  to  move         .026 

Fee  to  him  therewith        .        •        .    0  10    6 
0    3    4      Attending  him  and  Court  .        .068 

Paid  for  rule  •        •        •        .070 

Copy  and  service  on  defendant's  attor- 

0    3    0  ney 0    3    0 

0    6    0      The  like  on  the  Sheriffs  and  Master    .060 

Attending  the  Master  for  an  appoint- 
ment to  name  the  juiy  •        .        .068 

Copy  and  service  of  rule,  with  the 
Master's  appininftment  on  defendant's  at- 
torney        0    3    0 

[As  many  oepies  and  services  as  may 
.be  necessary.] 

The  like  on  the  Sheri&      •        .        .030 

Attending  thereon  when  the  juiy. were 
named         ...        •        .        .        . 

Paid  the  Master's  fee  thereon 

Paid  for  list  of  .48     .        .        .        . 

Attending  plaintiff  taking  instructions 
to  reduce  same  •        •        .        • 

Attending  the  Master  for  appointment 
0    6    8  for  that  purpose  .... 

0    10      Copy  ana  service  thereof  .        . 

Attending  the  appointment  reducing 
thejuiY       ..       •        ^        .        •        . 

Paid  for  list  of  24 

Paid  the  Sheriff  summoning  the  jury 

Venire.    ..... 

Fee  thereon 0 

Returning  and  attending  • 

Habeas  corpus  jurat 

Ketuming  and  attending 

Paid  setting  down  cause 

Attending 

Writing  letter  to  plaintiff  as  to  evi- 
dence, and  requesting  him  to  send  for 
0     1    6  the  witnesses  for  my  examination  .050 

Attending  A.  W>.  and  J.  W.,  two  of 


0    6 

8 

2    2 

0 

0    5 

0 

0    6 

9 

0    6 

8 

0    6 

8 

0    1 

0 

0    6 

8 

0    2 

6 

2    2 

0 

0  12 

0 

0    3 

4 

0    7 

4 

0  13 

0 

0    6  10 

0  13 

9 

0    6 

8 

519  PLAINTIFrS  COSTS. 

CHAPTSK    Taxed  off. 
l.yxin-  the  witnemict,  (date,)  examimng  them, 

1.  and  taking  minutes  of  their  evideDce     .£068 

The  like  Mr.  J.  S.  and  other  witnesses, 

£0    6    8  (date) 0    6    8 

[Any  particular  attendances,  journey, 
itc*  may  be  charged,  but  will  not 
all  be  ailowed.] 
Instructions  for  brief        •        .        •    0  13    4 
Drawing  same,  9  sheets   •  .300 

Attending  reacting  oTer  same,  and  es- 

•  pecially  as  to  the  proofii        •        .        .068 

Two  fair  copies  thereof  •  •  .300 
Subpoena  ad  testificand.  .  .  .  0  IS  0 
Copy  and  service  on  A.  W.      .        .050 

The  like  J.  W 0    5    0 

&c.  &c* 
Paid  them  conduct  money,  (1<.  each) 
Drawing  notice  to  produce  books  and 
letters,  two  copies  and  service  on  defend- 
ant H.  and  his  attorney        .        .        .060 
Two  copies  annexed  to  brief     .        .030 
The  like  of  defendant's  notice    .        .030 
Fair  copies  of  affidavits  of,  A.B.,  CD. 
&c.  &c.  (made  in  the  cause,)  to  accom- 
pany brief;  fo.  36  .        .        •        •    0  12    0 

Attending  the  witnesses,  instructing 
them  as  to  their  attendance  at  the  Sit- 

0 13    4   tings 0  13    4 

fee  to  Mr.  Serjeant  B.  with  brief  and 

clerk 5  10   0 

0    6    8       Attending  him         .        .        .        .068 

Fee  to  Mr.  C.  and  cleik    .        .        .356 

0    6    8       Attending  him         .        .        .        .068 

Attending  at  the  King's  piinters  for  2 
0    3    4  copies  of  the  act  of  Parliament,  47  Geo, 

3 0    6   8 

Paid  for  same 0    0   6 

[If  an  answer  is  required  as  evidence, 

•  (not  in  a  criminal  case,)  the  Court  does 
not  permit  the  record  itself  to  go,  unless 
proof  of  the  signature  is  necessary.  8 
Ves,313.] 

Attending  defendant's  solicitor  for  his 
office  copy  of  bill,  to  examine  the  same 
0    6    8  for  the  trial  .        .        .        ..068 

Examining  same,  with  the  record  in 
the  Six  Clerks'  Office,  fo.  100       .        .    0  16  8 
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1 

0 

0 

1 

0 

0 

4 

6 

6 

0 

6 

8 

3 

5 

6 

0 

6 

8 

Taxed  oif.  CHAPTER 

Paid  Clerk  in  Court  thereon     •        .£068 
[See  Tables  of  Fees.] 

(The  like  charges  on   examining 

office  copy  of  the  answer  for  the  trial.) 

Paid  searching  for  the  records   •        .068 

[Should  defendant  move  for  a  new 

trial  of  the  issue  at  law,  the  costs 

may  be,] 

Having  been  served  with  notice  of 

motion  that,  &c. — Drawing  brief  for 

counsel  to  oppose  the  application,    3 

sheets  ...... 

Two  fair  copies  for  counsel 
Fee  to  Mr.  H.  and  clerk  therewith 
Attending  him  .        .         •        . 

Fee  to  Mr.  R.  and  clerk,  with  brief   . 
Attending  him         •        •        .        • 
(Date.)    Attending  Court  when  the 
motion  was  ordered  to  stand  over  to  the 
12th    .        .        .        .        .        .        .    0  13    4 

(12th.)    Attending  Court  when  Mr. 
H.  was  heard  against  the  motion  •        .    0  13    4 

(Date.)    The  like  attendance  when 
.cause  shown  against  the  motion,  and 
.  the  application  was  refused  and  dismissed 
.  with  costs    .        •        .        .        .        *    0  13    4 
Paid  drawing  up  the  order,  and  copy, 
and  service  thereof       •        .        •        • 
Drawing  bill  of  costs,  and  copy,  fo.  9 
Warrant  on  leaving  copy  and  service 
The  like  to  tax         •        .        .        • 
Attending  taxing      «... 
Paid  Clerk  in  Court  attending  . 
Paid  for  Master's  cei-tificate  of  costs  . 
Attending  him  for,  and  to  file  same    • 
Paid  filing,  and  for  office  copy  • 
Paid  for  subpoena  and  personal  ser- 
vice ([conditional)*      •        .        .        .    0  13    0 

[It  the  costs  are  amicably  paid,  this 
.  last  charge  is  deducted.] 

(Date.)  Attending  Court  to  get  cause 
appointed  for  trial,  when  the  13th  was 

appointed 0  13    4 

Attending  summoning  officer  to  give 
him  notice  .        .        .        .        •        •    0    6    8 

*    See  the  meaning  of  **  eonditUmd^*  in  the  iadex. 


0 

6    0 

0 

6    0 

0 

3    6 

0 

3    6 

0 

6    8 

0 

6    8 

2 

1    6 

0 

6    8 

0 

4  10 
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Attending  the  witoestts  for  the  same 

pnrpoM £0 

Dnwing  abstract  of  record  for  the 
CSuef  Jnsticey  and  fair  copy  -        .    0 

(Date.)    Attending  Court,  cause  not 

£0    6    8  caUed  on 0 

(Date.)  Attending  Court,  cause  tried, 

ana  verdict  for  plaintiff        .        .        .0 

[Had  the  verdict  been  for  defendant, 

the  plaintiff's  further  costs  would 

only  have  been  the  Court  fiees,  and 

witness's  expenses;  and  he  would 

then  have  immediately  confirmed 

the  report,  and  brought  the  cause 

on  for  further  directions,  as  ante  ; 

but  the  verdict  being  for  plaintiff, 

his  further  charges  may  be,  viz.] 

Clerk's  attendance  to  prove  notice  to 

produce,  and  the  office  copies  of  the  bill 

and  answer 

Paid  Court  fees 

Paid  the  Sheriff 

Paid  the  Secondary 

Paid  the  witnesses 

Rule  on  postea 

Drawing  and  engrossing 

Pud  delivering  postea 

Attending  the  Master  of  the  King's 

0    6    8  Bench  for  his  taxation  of  costs  «t  law    • 

Copy  of  his  appointment  to  tax,  and 

service  on  defendant's  attorney     •        • 

Attending  thereon  when  affidavits  to 

verify  the  payments  to  the  witnesses  were 

reoufred 0 

Drawing  and  engrossing  same,  and 

oath 

Attending  the  Master  for  appointment 
0    6    8  to  proceed.    Copy  and  service 

Attending    thereon,    when   taxation 

finished 

Paid  the  Master       .        •        •        • 
Attending  defendant's  solicitor  to  ob- 
tain his  admission  of  several  matters  to 
save  expense  anid  trouble,  and  settling 

the  facts 

Drawing  admission  and  fair  copy,  and 
attending  signing  same 


13  4 

6  8 

13  4 

13  4 


0  13    4 

4  15    0 

2    2    0 

110 

13    5    0 

0    4    6 

0    6    0 

0    0    6 

0    6    8 

0    3    0 

0    6    8 

0  12  11 

0    6    8 

0    6    8 

2    2    0 

0    6    8 

0    6    8 
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Taxed  off. 


£0  13 
1     3 

4 
6 

0  13 
0    3 

4 

4 

0    6 
0    3 
0    3 

8 
4 
4 

10    0 


0  13    4 


Attending  plaintiff  toinquire  for,  and 
looking  out  papers,  to  be  produced  pur- 
suant to  defendant's  notice   .        .        .£068 

Drawing  and  engrossing  petition,  to 
set  the  cause  down  on  the  equity  re- 
served          0    6    6 

Paid  answering  the  same  •        •        .10    0 
Paid  for  order,  copy,  and  service       .066 
Attending  to  draw  up  and  enter  order    0    6    8 
^  Paid  for  order,  entry,  copies,  and  ser- 
vice, (or  services,  if  so)        .        .        .060 
Paid  setting  down  cause    .        .        .010 
Making  copy   of  the  decree  for  the 
Chancellor  (q.  length  "at  8d,  per  sid^) 

The  like  of  the  record  sent  down  for 
trial  and  postea  thei-eon,-  (at  4(2.) 
Paid  on  leaving  same        .        •        .050 

Attending 0    6    8 

Pmwing  and  engrossins  affidavit  of 

swvice  of  the  order  for  settmg  down  the 

cause,  and  oath  .        .        ^        .040 

Paid  filing,  and  for  office  copy  .    0    5  10 

Drawing  proposed  minutes  of  decree, 

on  further  directions,  and  fair  copy  for 

counsel 0  13    4 

To  Mr.  L.  to  settle,  and  clerk   .        .13    6 
Attending  him  therewith,  and  several 

times  thereon 0  13    4 

Copy  of  the  minutes  as  settled  .        .034 

Attending  M.  A.,  defendant's  solicitor, 

thereon        .        .        .        .        •        .068 

Drawing  brief,  5  sheets        .        •        .    1  16    8 

Two  fair  copies  thereof      ...        .'        .     1  16    8 

Drawing,  and  fair  copy  of  the  direc- 
tions to  be  prayed        .        .        .        .10    0 

Drawing  and  two  fair  copies,  observa- 
tions to  brief)  1  sheet  .        .        .    0  13    4 
Fee  to  Mr.  H.  with  former  brief,  and 

clerk 5    7    6 

Attending  him 0    6    8 

The  like,  Mr.  R.  and  clerk        .        .356 

Attending 0    6    8 

(Date.)  Attending  Court,  cause  in 
paper  but  not  on  .        .        .        .    0  10    0 

(Date.)    The  like,  cause  heard,  and 

decree  pronounced 0  13    4 

Paid  Cleik  in  Court  .        .        .068 


CHAPTER 
LXXIII. 


Farther 
directions. 
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Receiver. 


Taxed  off. 
£  Paid  Court  fees        .        •        .        .  £0  13    0 

Paid  for  copy  minates       .        .        .046 
0    0    6       Close  copy       •        •        •        •        »    0    3    0 
Attandins  settUng  same    •        .        .    0  13   4 
Paid  for  decree  (or  order)  .        .386 

Attending,    ezamining,  and   passing 

same 0  13    4 

Paid  entering 0  13   6 

Attending 0    6    8 

Teim-fee,  &c.  .        •        .        •        .118 
Copy  ordering  part  of  the  decree  or 
decretal  oider  on  further  directions  for 

the  Master 0    2    6 

The  order  directing  a  Receiver  to  be 
appointed  of  the  estates  not  sold,  attend- 
ing Mr.  R.  thereon,  and  conferring  on  a 
proper  person,  when  he  suggested  Mr.  H.    0    6    8 
[This    matter   may  possibly  occupy 
time,    and    occasion    considerable 
correspondence  and  other  trouble, 
which  of  course  will  be  chained, 
though  more  or  less  only  allowed.] 
Drawing  proposal  for  a  Receiver,  and 
copy  for  the  Master,  fo.  8.    .        .        .054 
[It  is  obvious,  that  in  this  and  every 
other  instance  in  which  these  costs 
are  resorted  to  to  assi&t  in  making 
out  a  bill  of  costs,  such  parts  will 
be  telected  as  suit  the  occasion.    No 
precedent  can,  of  course,  be  followed 
all  through.] 
Warrant  on  leaving   six  copies  and 
services       .        •        .        .        .        .    0  14   0 

(Fewer  or  more  copies  of  course,  as 
the  case  may  require.) 
The  like  to  pioceed  .  .  .  .  0  14  0 
Attending  thereon,  when  same  was  op- 
posed by  defendant's  solicitor,  who  left 
a  proposal  for  a  different  person  as  Re- 
ceiver   0    6   8 

Paid  for  copy  proposal,  fo.  6.    .        .030 
Writing  to  Mr.   B.,  and  afterwards 
attending  and  conferring  with  him  fully 
on  this  matter,  which  resulted  in  his  de- 
termination to  support  the  original  pro- 

0  13    4  posal 0  13    4 

[Many  of  the  charges  taxed  off  will 
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be  allowed,  though,  perhaps,  re-  LXXIII. 

duced,  as  between  soticUor  and  client, 1_ 

especially  where  there  may  be  no  • 

aaverse  party.]   . 
Warrant  to  proceed  on  plaintiff's  pro- 
£  posal,  six  copies  and  services         .        .  £0  14    0 

The  like  on  defendant's  proposal  .  0  14  0 
[It  would  be  perfectly  endless  to  at- 
tempt to  give  all  specific  varieties 
of  costs,  and  scarcely  any  two  bills 
of  costs  can  be  alike  ;  nor  can  any 
possibly  be  perfect ;  but  it  is  con- 
ceived, the  purpose  will  be  answered 
by  such  particulars  being  exhibited, 
as  by  combination,  and  appropriate 
attention  and  selection,  cannot  fail 
of  serving  for  eveiy  case  of  practice, 
at  least  so  far  as  to  be  applicable, 
by  accommodation,  to  other  circum- 
stances, than  what  are  here  precise- 
ly given ;  for,  after  all,  it  is  the  prac- 
tice which  must,  and  necessarily 
will,  produce  the  costs,  and  not  the 
costs  the  practice.  Also,  it  is  not 
to  be  forgotten,  that  no  assumed  au^ 
t/iority  wUl,  generally  speaking,  stand 
against  the  Clerks  in  Court.  And 
though  these  costs  are  framed  with 
as  much  attention  as  may  be,  to 
avoid  reduction,  yet  every  one  who 
is  practised  knows,  and  every  one 
who  hat  to  practice,  will  know,  that 
no  one  need  be  terrified  at  the  treat- 
ment his  costs  may,  and  must,  more 
or  less,  receive  on  taxation ;  though 
unquestionably,  great  care  and  at- 
tention will  go  far  in  that  respect  in 
any  individual  who  may  (very  pro- 
perly) pride  himself  on  accuracy 
and  invulnerability.] 
( Date. )    Attending  both  warrants  [for 

sometimes  parties  arrange  to  have  their 

opposite  warrants  made  returnable  on  the 

same  day,  for  convenience  and  to  save 

time],  when  defendant's    solicitor  not 

persisting  in  his  proposal,  and  refusing 
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« wn*  ^  proceed,  the  plaintiff's  proposal  was 

'''^"**       £  allowed,  and  defendant's  disallowed      .  £0  13    4 

Paid  for  copy  draft  Receiver's  recog- 
nizance, fo.  12     0    8    0 

Fair  copy         •        .        •        •        .030 
Attending  warrant  to  settle  same        .068 
Paid  for  copy  draft  report,  approving 
Receiver,  and  recognizance,  fo.  10        .050 

Fair  copy 0    3    4 

Attending  warrant,  settling  same        .068 
The  like  of  report  appointing  Re- 
ceiver, fo.  10 0    6    0 

Attending  warrant,  settling  same        .068 

The  Receiver's  costs  of  appointment 
which  he  will  pay,  and  charge  in  his 
fint  account,  may  be  as  follows ;  with 
circnmstantial  variations,  which  will 
provide  for  themselves,  viz. : — 

(kamino  the  term.) 

Paid  for  copy,  draft  of  the  recogni- 
zance, fo.  12 0    8    0 

Fair  copy 0    3    4 

Wairant  on  preparing  same,  two  co- 
pies, and  services  .        .        .        .050 
The  like  to  settle      .        .        .        .050 
Paid  Master's  derk,  drawing  and  en- 
grossing recognizance  •        »        .        .    0  10    0 
Parchment       ..... 
Paid  for  the  Master's  allowance         .026 
Paid  drawing,  and  engrossing  affida- 
vit of  sureties       .        .        .        .        .072 
Paid  for  the  Master's  allowance         .026 
Paid  for  copy  draft  report,  approving 
Receiver,  and  allowing  recognizance  and 

affidavit,  fo.  10 0    5   0 

Fair  copy  •  .  •  •  .084 
Warrant  on  preparing,  two  copies,  and 

services 0    6   0 

The  like,  to  settle  .  .  .  .050 
Attending  thereon  .  .  ..068 
Warrant  to  sign  report,  two  copies, 

:and  services 0    5    0 

Attending  thereon    .        .        •        .068 

Paid  for  report,  transcribing,  and  Clerk    2    16 

i  Attending  to  procure,  and  file  same    .068 

Paid  filing,  and  for  office  copy  .        •    0  10   0 
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Warrant  to  enter  into  recognizance,  T.v"3riTT 

£  two  copies,  and  service         .        .        .£060 

Attending  theeeon     «    .    '•        •        .068 

Paid  for  two  oaths,  and  three  cogni- 

zon •        .096 

[Or,  if  in  the  country  ;  then  : — 

Attending  to  get  affidavit  sworn,  and 
recognizance  entered  into      .        .        .068 

Paid  swearing  affidavit,  and  for  three 
cognizors] 0  11     6 

Paid  Master's  clerk,  attending  to  enrol 
recognizance  and  receipt    .    .        •        •    0  10    0 

Paid  for  copy  draft  report,  appointing 
Beceiver,  fo.  10 0    6    0 

Fair  copy 0    3    4 

Warrant  on  preparing,  two  copies, 
and  services 0    6    0 

The  like,  to  settle     .        .        •        .060 

Attending  thereon    .        •        •        .068 

Warrant  to  sign,  two  copies  and  ser- 
vices     0    6    0 

Attending  thereon 0    6    8 

Paid  for  report,  transcribing  stamps, 
and  clerk 2    16 

Attending  for,  and  filing  same  •        .068 

Paid  filing,  and  for  office  copy  .        •    0  10    0 

Letters  and  messengers     •        .        .060 
Then,  a  Receiver's  bill  of  costs,  on 

passing  his  first  and  subsequent  ac- 
counts, may  be  as  follows  : 

(tbbm.*) 

Drawing  Keceiver's  account,  and  fair 
copy  for  the  Master,  fo.  140  .        .    4  13    4 

(At  M,  per  fo.  of  the  Master's  clerk's 

calculation.) 
[This  account  is  drawn  out  by  the 

Receiver's  solicitor,  from  materials 

famished  by  the  Receiver,  in  the 

form  proposed  in  vol.  ii.  or  any 

other  that  may  be  preferred  in  the 

Master's  Office,  where  the  cause 

may  be.] 
Warrant  on  leaving,  three  copies,  and 
services 0    6    6 

•  This  means  that  the  term  dioald  be  stated. 


&24  PLAINTIFF'S  COSTS* 

Lxxiii      ^  Six  wuiants  to  poceed  thereon         -£0  12   0 

Copiea,  and  services          .        •        .17    0 
[Tnis  charge  must  be  governed  by  the 
case;  sometunes  a  Receiver's  ac- 
count requires  as  many  warrants  as 
the  Master  will  allow,  viz.  about 
one  to  every  twenty  folios.] 
Attending  thereon     •        •        .        .200 
Paid  entering  the  account  in  the  Mas- 
ter's book    3  10   0 

Entering  the  same  in  a  book  for  the 

Receiver 2    6   8 

Paid  for  the  two  books      ;        •        .070 
Drawing  and  engrossing  affidavit,  veri- 
fying account 0    7    2 

Paid  oath  before  Master  Extraordinary  0  2  6 
Paid  for  Master's  allowanoe  of  the 

.  account 0    5   0 

Drawing  this  bill  of  costs,  and  copy, 

fo.6 0    4   0 

Warrant  on  leaving  same,  three  co- 
pies, and  service  .        •        .        •        .066 
The  like,  to  tax         •        •        .        .066 
Attending  taxing       •        .        •         .068 
Paid  for  copy  draft  report,  fo.  16        .080 

Fair  copy 0    5   4 

Warrant  on  preparing,  copies  and  ser- 
vices   0    6   6 

The  like,  to  settle  .  .  .  .066 
Attending  •  •  .  •  .068 
Paid  for  report,  transcribing,  &c.  .17  6 
Master's  clerk  .        .        .        .220 

Paid  filing,  and  for  office  copy  •  .  0  13  4 
Attending  to  file  same  .  .  .068 
[In  some  cases  it  may  happen  that  a 
Receiver  having,  besides  his  ordi- 
nary payments  and  expenditures, 
various  payments  to  make  under  the 
decree  or  order  of  Court,  altogether, 
perhaps,  equal  to  the  amount  of  the 
rents ;  the  balance  of  his  year's  ac- 
count may  sometimes  be  against  the 
estate;  and  when  in  favour  of  it, 
possibly  not  considerable,  and  no 
more  than  necessary  for  the  Re> 
ceivei-'s  current  expenditures,  (and 
the  Court,  or  Master,  are  not  back- 
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ward  in  allowing  him  all  necessary 

extra  expenses,  properly  verified  by 

a£5davit,  and  shown  by  vouchers,) 

or  payments.    In  such  case  the  for- 
mality of  paying  such  balances  into 
.  the  Bank  is  obviously  dispensed  with, 

where  there  are  no  litigious  parties. 

Otherwise,  and  in  larger  and  regular 

balances,  a  charge  to  the  following 

effect  would  occur ;  viz.] 
Attending  at  the  Accountant-General's  Bank. 

Office  for  his  directions  for  paying  the 
balance  into  the  Bank,  and  afterwards  to 
£  pay  in  the  same   .        •        •        «        .£0  13    4 

Paid  filing  certificate  .        •        .060 

Letters,  &c.      •        .        •        •        .050 
[In  passing  every  account  of  the  Re- 
.  ceiver,  the  plaintifis  and  defendants 

also  have  their  costs,  Cpaid  to  them 

by  the  Receiver,  and  charged  in  his 

account,  see  vol.  ii.)  which  are  to  be* 

made  out,  and  carried  in  for  taxation, 

with  the  Receiver's,  on  his  passing 

each  account.    The  Receivers  costs 

will  easily  direct  the  preparing  of 

them.    The  Receiver's  costs  of  va- 
cating his  recognizance,  (when  he  has 

passed  his  last  account,  on  the  termi- 
nation of  his  Receivership,)  may  be 

thus;  viz.] 
Instructions  for  petition  to  vacate  the 

recognizance 0    6    8 

Drawing  same,  fo.  28        .        .        .18    0 
Engrossmg  and  paper        .        .        .    0  12    2 

(4(2.  per  fo.    See  Table  of  Fees.) 
Attending  to  present,  and  afterwards 
for  same  answered         .        .        .        .068 

Paid  answering,  and  setting  down  pe- 
tition at  the  Rolls         .        .        .        .066 
Copy  of  the  petition  for  his  Honour    .094 
[Always  a  copy  of  a  special  petition, 

and  then  the  charge  at  the  Rolb  is 

6s,  6d.  instead  of  5s.  6d,  viz.  Is,  for 

the  setting  down.] 
Making  four  copies  of  the  petition,  with 
his  Honour's  order  thereon,  to  serve        .    1  17    4 
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£  Serrioe  on  four  Clerks  in  Court  .£080 

Drawing  and  engrossing  affidavit  of 

senrice,  and  oath  •        •        •        .052 

Paid  fiHng,  and  for  office  copy    •         .054 

Attending  searching  for  enrolment  of 

the  recoffnisance  .        •        .        •        .068 

Paid  for  office  cojiy  thereof  .    0  18   0 

Copy  petition,  or  brief  for  counsel       .094 

To  Mr.  R.  therewith,  and  derk  .13   6 

Attending  him         .        •         .         .068 

Attending  Court  on  the  hearing  .    0  13    4 

Paid  Court  fees         .        .        .         .070 

Paid  for  copy  minutes  of  the  order      .036 

Copy  thereof 0    2   0 

Attending  settling  same     .        .         .068 

Paid  for  uie  order  .        .         .296 

Attending  the  Registrar,  examining, 

and  passing  same         .        .        .        .063 

Paid  entering  .        .        .         •    0  15    0 

Paid  Clerk  of  Enrolment  vacating  fee, 

&c.  .        .        .        .        .        .     1  16   0 

Attending 0    6    8 

Drawing  bill  of  costs  and  copy,  fo.  10.    0    6   8 

Warrant  on  leaving,  copy  and  service     0    3    6 

Attending  taxing      .        .        •        .068 

Letters,  &c .050 

[Omitting  so  much  of  the  foregoing 

relating  to  the  Receiver,  as  will  not 

apply  to  the  suit  you  have  in  hand, 

the  next  charges  will  be,  or  rather 

may  be  suppoted  to  be.] 

MICHAELMAS  TBRM,  1823. 

[The  decree  in  this  case  directed  the 
examination   of   the  defendant  the  » 

widow ;  and  the  directions  of  a  de- 
cree on  further  directions  are  inde- 
finitely various.  Here  it  may  be 
supposed,  that  some  cause  appeared 
for  the  examination  in  the  Master's 
office  of  a  material  jparty ;  in  such 
cases  the  charges  will  be  similar, 
mutatii  mutandis,  to  those  for  the  in- 
terrogatories and  examination  of  the 
executors,  ante ;  and  defendant,  the 
widow,  in  the  instance  now  sup- 
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0    6     8 


6     0 


posed,  attended  the  last  warrant  for 
bringing  in  her  examination,  and 
craved  time  till  next  Teim,  which 
was  granted.  Then,  previous  to  the 
payment  of  the  costs  of  suit,  the 
following  ma^  occur  as  part  of  the 
further  directions,  viz. :] 

Paid  for  a  copy  claim  of  W.  T.  for 
subsequent  interest  on  his  bond  debt, 
fo.3 £0    16 

Attending  warrant  thereon,  when  the 
claim  was  adlowed        .        .        .        .068 

Attending  the  Re^trar  with  the  or- 
der on  further  directions  for  his  certifi- 
cate to  the  Accountant-General,  to  sell 
sufficient  of  the  fund  for  payment  of  the 
debts  pursuant  to  the  oroer,  (a  separate 
report  of  subsequent  interest  having  been 
made,)  and  afterwards  attending  the 
Accountant-General  to  bespeak  the  sale 

Paid  for  the  Accountant-General's  cer- 
tificate of  sale 0 

The  decree  directing  the  payment  of 
the  principal  and  interest  due  to  the  de- 
fendant H.  on  his  mortgage. — Attending 
him  for  his  mortgage  deeds  and  papers, 
to  enable  me  to  prepare  the  reconveyance, 
and  giving  him  my  accountable  receipt 
for  the  same 0 

Instructions  for  the  re-conveyance      •    0 

Drawing  the  release  four  skins,  and 
fair  copy  4    0    0 

Copy  thereof,  by  the  Master's  direc- 
tion, to  lay  before  counsel,  for  his  perusal 
and  settlement,  on  behalf  of  all  parties    .    1 

To  Mr.  S.  therewith,  and  clerk  .    3 

Attending  him  ....    0 

[Probably  assignment  of  terms,  as  well 
as  lease  for  a  year,  in  the  usual  man- 
ner.] 

Warrant  on  leaving  the  drafts  in  the 
Master's  office^  copy,  and  service  .036 

Warrant  to  settle  the  lease  for  a  year, 
copy,  and  service  ....    0 

Attending  thereon    ....    0 

Three  warrants  to  settle  the  release, 
copies,  and  services       .        .        .        .096 
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^  [ITie  like  warrants  on  assignment  of 

terms,  if  any.] 
Attending  examining  the  engrossment 
of  the  dee&,  with  the  Master's  deik, 
nine  skins  •        •        •        •        .    1  10  0 

(See  TabU  of  Fen.) 
Five  warrants  to  examine,  and  services    0  17  6 
[These,  and  all  warrants,  will  be  more 
or  less,  according  to  the  circum- 
stances.] 
Paid  the  Master's  clerk  thereon  •    1  13  4 

Paid    for  copy   of   the   mortgagee's 
charge  of  subsequent  interest,  fo.  3        .016 
Attending  a  warrant  thereon,  when  it 

was  allowed 0    6  8 

Paid  for  report  thereof,  and  of  the  al- 
lowance of  the  deeds,  and  clerk     •        *    3   9  6 
[Upon  these,  and  all  similar  occasions, 
tne  Master's  clerk,  viz.  the  princi- 
pal derk,  makes  out  his  bill,  and 
leaves  a  blank  at  the  bottom  for  you 
to  fill  up,  bv  adding  his  gratuity; 
which,  for  all  cases,  it  is  impoasiole 
here  to  name,  and  which  experience 
alone  can  inform  of;  but  ordinaiy 
intelligence  and  attention  will  dis- 
cover fiiose,  and  many  other  matters, 
that  cannot  be  minutely^  explained 
in  such  a  place  and  way&  this.] 
Attending  filing  the  report,  and  for  of- 

fice-oopy .080 

Paid  Master's  clerk  for  engrossing  the 

deeds,  parchment,  duty,  &c.         .       .  17    3   < 

[If  these  charges,  and   others  bef(«e, 

and  following,  are  compared  ynth 

the     *'  proceedings,'*     ante,     Ch. 

LXVIII.,  they  vrill  be  found  to  rc- 

tuk  from  them  generally.] 

Attending  the    defendant,  the  mort* 

gagee,  reading  over,  and  executing  all 

the  deeds 10  0 

Drawing  and  engrossing  affidavit  of  the 
service  thereof,  and  oath        .        .        .072 

Warrant  on  leaving,    copy  and  ser- 
»i«  .        ....       .036 
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Paid  for    report    of   due  execution, 
transcribing,  and  clerk 
Attending  to  procure,  and  file  same    . 
Paid  filing,  and  for  office-copy 
Attending  the  Accountant*General  to 
sell  sufficient  of  the  stock 
Paid  for  certificate  of  sale  .        • 

Attending  mortgagee  to  the  Account- 
ant-Generars,  to  receive  the  money 
Paid  filing  certificate  of  payment         • 
The  defendants,  the  executors,    not 
having,  in  compliance  with  the  order, 
paid  in  their  balances. — Drawing  notice 
of  motion,  that  they  may  be  ordered  to 
pay  the  same  into  Court  in  a  fortnight, 
copy,  and  service*        .... 
Drawing  and  engrossing  affidavit  of 
the  service  thereof,  and  oath 

[The  process  and  charges  for  enforcing 

this  payment  are  similar  to  those 

ante,  for  compelling  payment  and 

transfer  of  the  stock  and  monies, 

admitted  by  the  defendant's  answer.] 

The  defendants  having,  at  length,  paid 

in  their  balances — Drawing  request  to 

the  Accountant-Genertd  to  lay  out  the 

money  which  was  principal,  to  be  carried 

to  that  account 0 

Attending  the  Accountant-General  to 
bespeak  the  purchase  thereon 

raid  for  certificate  of  laying  out  the 
money,  and  of  purchase  of  iBank  annui- 
ties    .        .        .        .        , 

Drawing  request  to  lay  out  the  money 
which  was  interest,  to  that  account 
Paid  for  certificate  thereof 
[Similar  request,  attendance,  and  cer- 
tificate, as  to  the  money  arising  from 
rents  and  profits  of  testator's  estates ; 
and  then  similar  attendances  on  the 
Sheriffs  officer,  and  charges  in  re- 
spect of  costs,  to  those  before  refer- 
'  red  to,  ante,  as  to  enforcing  payment 
of  money  admitted  by  defendant's 
answer.] 

*  On  this  Bobiect,  see  Chap.  L. 
AA 
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(:UA1*T£R    Taxed  off. 
LXXUI. 


(\*nifirBte  of 
%  tic  to  pay 


Subsvcqaeiit 


'■•»sl.*. 


Taxing. 


Attexiding  tbe  Registrar  for  his  oerti- 
ficate  to  the  Accouotant-General,  to  sell 
stock  for  payment  of  the  taxed  costs  up 
to  the  hearing,  and  afterwards  attending 
the  Accountant-General  therewith  to  be- 
speak the  sale      ,        .        ,        •        .£068 

Paid  for  certiikatB  of  sale,  and  office- 
copy  0    6  0 

[The  solicitor  will  then  attend  at  the 
Accountant-General's  to  receive  his 
costs  np  to  the  decree,  which  have 
h&vsi  taxed  ante,  but  is  not  allowed 
to  chaxge  the  attendance.] 
Paid  filing  the  certificate  of  payment 

thereof 0    4  6 

Drawing  bill  of  costs  subsequent  to 
the  hearing,  and  fair  copy,  fo.  212         .714 

Warrant  on  leaving  same,  three  copies, 
and  service  .        •        ,        «        .066 

Eight  warrants  to  tax  same,  copies, 

and  service 2  12   0 

(The  full  number  of  warrants  will  be 
allowed,  and  therefore  must  be 
taken  out  and  paid  for,  even  in  a 
suit  where  you  are  concerned  for  all 
parties,  and  the  warrants  therefore 
not  served.] 
Attending  thereon,  Clerk  in  Court,  and 

solicitor 5   6  8 

[Supposing   you    are  not  obliged  to 
taJce  out  warrants  to  hasten  or  com- 
pel  the  other  parties  to  bring  in 
their  costs,  then,] 
Paid  for  a  copy  of  the  costs  of  the 
defendants,  the  executors,  and  others,  fo. 

136.  3    8   0 

Attending  four  warrants,  taxing  same, 
Cieik  in  Court,  and  solicitor        -.        •    2  13   4 
[Other  costs,  if  any,  in  a  similar  man- 
ner.] 
Paid  for  report  of  costs,  and  clerk       .206 
Paid  filii^  same,  and  for  office-copy  .    0    5  10 
Attending  to  file        .        .        .        .068 
Attending    Registrar    for   certificate, 
and  afterwards  Accountant-General,  for 
sale,  (as  above)  •        •        «        .068 
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Taxed  off.   I 


Paid  for  certificate  of  sale,  and  office- 

comr £0    6    0 

Paid  filing  certificate  of  payment         .046 
Tenn-fee,   Cleik  in    Court,  and  so- 
licitor   0  16    8 

Letters,  &c .050 

[Were   the    foregoing  an  injunction 
cause,  viz.  for  staying  proceedings 
at  law,  the  charges  wo^d  have  been, 
after  the  subpoena  served  and  sup- 
posing the  injunction  were  applied 
for  for  vrant  of  answer.] 
Defendant  having  appeared,  but  not 
answered,  (and  whether  ne  had  obtained 
an  order  for  time  or  not).    Paid  for  at- 
tachment   0  12    2 

Instructions  for  counsel  to  move  for 
injunction  to  stay  proceedings  at  law      .026 
Fee  to  Mr.  W.  to  move     .        .        .    0  10    6 
Attending  him,  and  Court,  and  Re- 
gistrar, to  (baw  up,  and  enter  order        .068 
Order,  entry,  copy,  and  service  .060 

Paid  for  writ  of  mjunction         .         .     1  14  10 
Two  copies  to  serve  on  defendant  and 

his  RoHcitor 0    4    0 

Service  thereof  on  each      .        .        .    0  10    0 
Drawing  notice  of  motion,  that  in- 
junction might  extend  to  stay  trial,  copy, 

and  service 0    4    0 

{Table  of   Fees    to   be    consulted 
throughout) 
Instructions  for  affidavit  in  support  of 

the  motion 0    6    8 

Drawing  same,  and  fair  copy,  fb.  12  .    0  12    0 
Attending,  reading  over,  imd  settling 

same .0  8 

Engrossing  and  oath  .        .        .058 

Attending  plaintiff  to  the  Public  Office 

to  be  sworn 0    6    8 

Paid  filing,  and  for  office  copy  .    0  10  10 

Abbreviating  bUl  and  affidavit,  fo.  68       12    8 
Making  copy  thereof  for  counsel,  four 

briefsheets 0  13    4 

To  Mr.  W.  therewith,  and  eleik         .246 
Attending  him  .        •        .        .068 

Drawing  and  engrossing  affidavit  of 
service  of  notice,  and  oath  •        .057 

A  a2 
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CHAPTER 
LXX11I. 


Taxed  off. 
£ 


0 


Petition* 


Pttd  filing*  and  (or  office-copy  • 
Attending  Court,  injunction  granted 
Paid  for  injunction  •        •  • 

Copies,  and  aetvice  thereof         ►        . 
Defendant's  answer  being  come  in, 
paid  for  office-copy*  fo.  50.    « '      • 

Making    close  copy,  (if  in  country 
cause)         •        •  »        ».        . 

Alibref  iatiag  saipoe 

Making  copy  for  counsel,  five  sheets  . 
To  Mr,  W.,  with  brief,  to  sfcow  cause 
against  dissolving  injuneUon,  and  Clerk 
.   Attending  ham .    «        «      ■ « 

Attending  Court,  on  motion,,  whe»  the 
injunctw*  wasdiss^ved     •  • 

[Jba  above    are.commoa  and.  very 
general  costs ;  the  course  an  injunc- 
tios .cause  muyi  take  is  too.v«hous, 
and  the  consequent  coals  too  volumi- 
nous to  be  detailed  hei»  i  but  if  a)r- 
.    .      BBct,  attd  attentive  ia  the  practice, 
(see  Injunction,  Writ  of,)  the  costs 
wtllJbUQiW.    And  as  thet  defendant 
in  an  injunction  jqajase  .would  pro- 
.  babl|^  afterwards  move  for  a  dismis- 
■    .       sal  of  the  bUJ  for  want  of  prosecu- 
tion, the  costs  might  bej] 
Paid  for  copy  of  defendant's  bill  of  costs, 

:    fo*  10.'         .,..:•       '  •         •' 
Attending  twdng  same      ..        • 
Paid  Clerk  in  Court,  attending  taxing 
.  Term-fieei  &c.  ».     »  .        •' . .   • 

.  If  a  re-hearing  of  the  cause  by  eiaer 
parW,  after  decree,  should  be  desired, 
the  following,  charges  would  be,  mu- 
tatis mutandis,  applicable. 
Attending    advasing/'  om    the  decree, 
which  being  very  unsatisfactory  in  several 
points,  it  was  determined  to  consult  t:oun- 
sel  thereon         .».-..     .^        •        • 
[Here  would  follow  such  charges  for 
consultations,  or«tatements  for  conn- 
sel's  ojHnion,  as  might  be  necessary, 
unless  the  case  wexe  cJeai,  andcoun- 
.  selhad  summarily -advised  4^  sanc- 
tioned it;  then,}   1'  -    ' 
Instructions  for  .pistitioil^  ..J  .■■'*       « 
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Tjixed  off.  CHAPTER 

Paid  entering  caveat  to  prevent  the 
£  wgtoing  the  decree        .        .        •        .  £0    $    0      ^^^"'' 

.    Attending  Cleik  in  Court  thereon,  and 
giving  him  instructions  for  caveat  .068 

Drawing  petition,  fo.  80    .        •        .400 

To  Mr.  H.  to  settle  and  sign,  and 
clerk  .        .        .        .        .        .246 

Attending  him  .         .        .        .068 

Fee  to  Mr.  H.  to  peruse  and  sign  the 
petition 2    4    6 

His  clerk 0    2    6 

Attending  him  •        .        •        .068 

Engrossing  the  petition  to  present, 
and  paper  .        .        4        *        .18    6 

Copy  for  the  Lord  Chancellor    •        .16    8 

Attending  to  present,  and  afte^ards 
for  same 0    6    8 

Making  copy  of  the  decree  for  his 
Lordship,  90  sides      ^,        •        .        .    1  10    0 

Paid  answering  petkioA  .        .15    0 

Pfldd  filing,  and  for  order,  copy,  and 
service 0    6    0 

Paid  Clerk  in  Court  for  sigmog  con- 
sent to  pay  costs  .        «        •        .068 

Paid  setting  down  the  cause       .        ;    0    1    0 

P<ud  the  deposit  to  the  Registrar,  and 
for  receipt 20    0    0 

Attending         .        .        .        ..068 

Drawing  and  engrossing  affidavit  of 
service  of  order,  and  oath      .        •        .052 

Paid  filing,  and  for  office-copy  .067 

Making  two  copies  of  petition,  as  briefii 
for  cdunsel,  eight  sheets  each         •        •    2  13    4 

Fee  to  Mr.  H.,  with  brief  of  petition, 
and  with  his  former  brief  in  the  cause, 
and  clerk     •        .        ,        •        .        .686 

The  like  to  Mr.  R.  and  clerk  .466 

Attending  him  •        .        .        .068 

(Date.) — Attending  Court,  cause  in 
paper,  but  not  called  on        »        •        *    0  10    0 

(Date.)  —  Attending  Court,  cause 
heard',  and  decree  ordered  to  be  varied. 
Clerk  in  Court,  and  solicitor  ..100 

Paid  Court  fees        .        .        .        .    0  13    0 

Paid  for  copy  of  the  minutes  .046 

Attending  Registrar  settling  them       .068 

Paid  for  3ie  order  .        b        .639 
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O 
0 


Peraang  tame,  and   attending 

mining,  and  passing  it  •        .        •         .  £0 

Paid  entering  •        •        •        .     1 

Attending  to  leave,  and  afterwards  to 

take  away  entered         •        .        •        . 

Attending  Registrar  for  the  deposit, 

and  giving  him  receipt  on  taking  same 

back   ....... 

Paid  his  pomidage        .... 

[It  happens  sometimes,  that  either 
plaintiir  or  defendant  being  irregu> 
tar  in  obtaining  some  order,  the  other 
party  may  move  to  discharge  it,  and 
mquently  with  costs  for  the  imgU" 
/iartty.  The  following  may  serve  as 
a  specimen  of  such  proceeding  by  a 
plaintiff.  The  bill  of  costs  may  be 
entitled  thus: — ] 


13 
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0 


0     6    8 


6 
10 


8 
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In  Chancery. 


Between  A.  B.,  Plaintiff, 
C.  D.,  Defendant. 


Diflchargiag 
an  order. 


On  motion. 


The  plaintiff^s  bill  of  costs,  puisnant 
to  the  order  of  the  18A  day  of  June, 
1822,  for  discharging  the  defendant's  or- 
der, with  costs. 

(the  tekm.) 

The  defendant  being  irregular  in  hav- 
ing served  an  order,  that  [whatever  the 
irregularity  may  be ;  but  suppose]  his  ex- 
ception should  be  argued  next  after  tiiose 
already  appointed.-^Atteikding  to  seaBcfa 
0    6    8  when  exceptions  filed    .        .        •        . 

Dravring  notice  of  motion  to  discharge 
the  order,  copy,  and  service  . 

Drawing  and  engreasing  affidavit  in 
support  of  motion,  fo.  12,  and  oath 

Attending  to  swear  the  aAdavk,  and 
to  file  same 0 

Paid  filing,  and  for  oflSce  copy    .        •    0 
Or,  it  might  be, 
.    Defendant  having  obtained  an  order 
for  an  unusual  length  of  time  to  answer. 
— Drawing  notice  of  motion  to  discharge 
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0    4    0 
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£ 


0    2    6 


the  order  for  irregularity,  copy,  and  ser- 
vice   .     • j£"0    4 

Attending  at  the  Register  Office,  search- 
ing for  order,  and  bespeaking  office  copy    0    6 

Paid  for  same 0    5 

Drawing  and  engrossing  affidavit  of 
facts,  in  support  of  application,  fo.  9,  and 

oath 0  10 

Attending,  reading  over  before  sworn, 
and  at  the  Public  Office  to  be  sworn       .    0    6 
Paid  filing,  and  for  office  copy  Oil 

Drawing,    and    fair   copy,  brief  for 
counsel        .        .        .        .        .        .13 

Copy  of  notice,  and  of  the  order  to 

annex 0    2 

Fee  to  Mr.  M.  to  move,  and  clerk      .    2    4 
Attending  him  .        •        .        •        .06 
Attending  the    Conrt,  (date,)  when 
the  Lord  Cnancellor  directed  an  inquiry 
to  be  made  into  the  practice,  and  to 
search  for  precedents    .        .        .        .    0  13 

Attendi^   at  the  Register   and  Six 
Clerks'  Ofiu^,  and  making  inquiries       .    0    6 

Further  fee  to  Mr»  M.  to  mention  the 
matter,  and  move  again         .        .        .11 

Attending  Court,  on  motion,  (the  first 
seal  after  Term,)  when  the  order  was  dis- 
charged, vrith  costs       .        .        t        .    0  13 
Paid  for  the  order    .        •        •        .    0  15 
Attending  passing  same     •        .        .06 

'  Paid  entering 0    4 

Copy  of  the  order  for  the  Master  .    0    2 

Drawing  bill  of  costs  and  copy,  fo.  6  .    0    5 
Warrant  on  leavingi  two  copies,  and 
service         .        •        •        •        .        .05 
The  like  to  tax         .         .        .        .05 
Attending  taxing,  Clerk  in  Court,  and 

solicitor 0  13 

Paid  for  Master's  certificate  of  costs, 

and  clerk 13 

Attending  Master  for  report,  and  to 

file  it 0    6 

Paid  filing 0    5 

Subpoena  for  costs    *        .        .        .08 
Personal  Service  upon  the  defendant 
H.  in  the  country         .        •        •        .    0  10 
Affidavit  of  tervioe  and  oath       »        .04 
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^uMmwr^/^fms. 


Tized  off. 


nfer. 


BxceptioDB  to 
answer. 


Paid  for  attachment  •      •  *„  .;  A       t^  B 

Paid  for  wan«Bl,thwp«i:,  ^^-jA       :*  0 

,  Paid  StmiSiot  capliqi^  jM  r^luni     •  0 

,  Att^odiog  %  ^»t  yfMrpoi^  i^^y^.-^-yji    .  O 

Xpstiuctioos  ferowinidib  M  loowcfiir  a 

To  Mr.  R.  tomovfi .  «  .  j , i.j    >4       6 
AttendiDg i^ifo  fmi  Cpur^  h.i  u  ik 
Order  aQd.ADti^  ,■.    ♦    ♦  .^i-   .>.;£  li 
Paiid  iD«s«epgi^>.bUJ|  .fKoMk^  d«o 

BiU^.COst*H»d  Q^pj^iq,  1^^  ,*/enp    . 
Warrtot  oi\  leavipg,  CQpy,  ai4jBQdlice 
Attencling  d|efeiid|iiit*s  wi^iw«t#it^nsg} 
Cleiji  iu  jCoi^t|i9#4  SQU^)OC.,.^.in  ri 
Term-fee,  &p.  •    ,     •    .     •>»/:;  j»ijl*   • 
[^,j^aipti^'s.((Qsto>  wh«W,tfc#ii|qfexid- 
aotriH^^ur^d  Miwl9;«te.i^co6ts  of 
..  »uit|  oil  acQOonk  <ii^'  bi«iJ^^£  oi^  of 
the  junsdict)^ia,:.|i^jr;b^s  -(fnfaject 
to  variatipii  or  iACi;vdMe»ir9^  the  pe- 
culiar ci|cim)^m^ee84i£  <iie?aase  \)'\ 
.    Attending  JVInoA-JfplaMKifiTj)  lrie%d|J 
in  reference  to  the  ojrder  pbtained'  by.  th^ 
defei|da«it  U,»  tbnt  ih9.  ^^i»$»ff  might 
give  thQ.vsHal.sqourity  fop  ^os^mktn^  he 
(>roposed  hims^f  and  Mr,  B>  M.4b9isiire- 

n»  «     '•       .  ■•       *  !«'     -•»•  ••;  ■  •  • 

r9Ki»9  h^odi  an44avtCQ]^    /; 
Engro^ing $ame        f.i.^  »*.<;,    ai,"/;    • 
AUsndins  ,t^  ej(QC«tioit<ilh«n(£  and 
afterwards  H^  SU  CUfprk  tbef£fififth    i .    . 
.  XTh/^  fo)lowiqg  mt^y  becqpsidefed^^a 
general  specimen  fimr. tjbe cqstaof .ihH 
.  pUintiff,  M(^fip(^tQ;(hftdiifflildant's 
antwer: — ]  /.  o 

The  aAsw^a^^^i^'^DStt^SfObllt — in> 
structions  Cor  dyawiJ^, exceptions  thtKlft 
Drawing  ^?imei  and  fai(  copy.ioj  24  j 
[It  will  be  remAiqbeiR9d».  thkt  t^esd 
.  mattery  ane  ,te}dom  .actually  dr^wn 
.  by  the  soliciloc,  th«(Ugii:flQ;isharged, 
.   but.bycnttD«»lwigi|iaU^J 
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Taxed  off. 
£1     3 
O    6 
O     8 


O    2 
O'lO 


2  14 


0  6 

0  4 

1  2 
3  8 


Fee  to  Mr.  R.,  and  cleric  therewith    .  £1 


3 
6 
8 


O    6 

O    8 


0    6    0 


▼ice 


4    7    6 


Fee  t»  Mr.  R.  to  argoe  the  exceptions 
^  Attending  him  .... 
Attending  warrant,  and  proceeded  . 
Another  warrant,  copy,  and  service  • 
Fee  to  Mr.  R.  to  attend  thereon 
Attending  warrant,  when  the  Master 
allowed  several  of  the  exceptions  • 
Paid  for  report  and  clerk         ^        • 

A  A  5 


6 
8 
0 


Attending  him  ...  .0 

Engrossing  exceptions        .        .        .0 
The  exceptions  being  refused  to  be 
received   by  the   defendant's  Clerk    in 
0>ttrt. — Instructions  for  counsel  to  move 
6  for  leave  to  file  the  same  nunc  jrro  tunc    .    0    2 
6      Fee  to  him  therewith  .        .        .    0  10 

Attending  him  and  Court,   and  the 
8  Registrar,  to  draw  up  and  enter  order    .    0    6 
O'     Paid  for  order,  entry,  copy,  and  service    0    8 
Defendant   having    put  in    a  further 
answer. — Paid* for  omcie  copy  thereof, 

fo.  18 11 

Oloeecopy        .        .        .     '   .        .06 
Perusing  same,  wfien  it  aji^peafed  very 

defective 0    6    8 

[Probably  if  would  be  in  most  cases 
submitted  again  to  counsel.] 
'*    Ittti^ctions  to  counsd  to  move  to 
'refer  the-  exceptions    .  .        .026 

Fee  to  him  therewith       .        .        .    0  10    6 
Attending  him  and  Court        .        .068 
g  J     Paid  for  order,  entry,  copy,  aftd  ser 


6 
6 

8 
0 


0 
0 


0    6    3 


Making  close  copy  of  the  bill  and 
answers  for  the  Master,  fo.  70.  26. 
18t«:114  .        .        .        .        .     1  18    0 

The  like  of  the  exceptions        .        .080 
Warrant  to  proceed  on  the  exceptions, 
copy,  and  service  .        .        .        .036 

Attending  thereon,  when  it  was  desired 
on  both  sides,  that' the  exceptions  should 
he  argued  by  counsel,  and  the  Master 

8  appointed  a  time 0    6    8 

'   Another  warrant  in  consequence,  copy, 

6  &c 0    3    6 

'  Makiifg  copy  of  the  anflrnrers,  and  ex- 
8  eeptions  for  counsel,  fo.  26.  18.  24=68 
0      ~  ~ 
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,  „^,.,  Attanding  Mttt«r  for  report  aikl  gfter- 

''^^"''  wards  to  file  same  .        .        •        .£068 

^0    5  10      Paid  fiUpg  and  for  office  copy    •  '     .    0    5  10 
PaidforasobpoBiiafortbetteraiiMfei*    0    8    0 
If  a  defendant  sbould  refet  tb»  plain-  ' 
tiiTs  bill  for  mp8rtm$$toe  or  scandal,  the 
following  maybe  plaintiflPsnmaleosta  :— 
Refrrence  for  Having  been  served  witb  order  to  refer 

impertiMenee.  plaintiff's  bill  for  impertinence  ;-^4aaldng 

copv  th«neof 

Fair  copy  biU  for  coonsel,  fo.  46         v- 
Fee  to  Mr.  R.  and  cleric,  with  same 
Attending  him  .... 

(Date.) — At^nding  wanant  thereon 
when  the  Master  was  of  opinion  the  bill 
was  not  impertinent      »        .        •        • 
Paid  for  the  Master's  report 
Attending  for,  and  to  file  same 
Paid  filing,  and  for  office  copy 
Instructions  to  move  to  refer  it  to  the 
Master  to  tax  llie  costs 
To  Mr.  R.  to  move  •        • 

Attending  him  and  Conit 
Paid  for  order,  entry,  copy,  and  service 
Drawing  bill  of  costs  and  copy  for 
Master,  fo.  6      •        .        .       .        •    0 
Warrant  on  leaving,  copy,  and  service 
The  like,  to  tax 

Attending  taxing      .        .        .        • 
Paid  Clerk  in  Co«rt  for  attending  thereon 
Paid  for  report  .... 

Attending  for,  and  to  file  same  •        • 
Paid  filing  and  for  office  copy     . 
Conditional  subpoena  for  costs,  attend- 
ing, .and  servicet  •        .        •        .14    6 
Letter  mis-                            [Should  any  of  the  defendants  be  aPeer, 
"^«*                                         or  other  privileged  person,  entitled  to 

letter  mmive,  the  costs  are,  after  bill 
filed  in  the  usual  manner  :*~] 
Drawing  petition  to  the  Lord  Chancel- 
lor for  his  letter  missive,  and  engrossing, 
and  paper 0    3    7 

*  This  too*  the  coni-se ;  bit  now  see  Ch.  LVI.  p.  972,  the  New  Orden 
and  practice  thereon,  i^ch  the  cofts  will  follow,  whatever  course  the  pro- 
ceedings may  take.  Order  VIII.  &c.  towards  the  bottom  of  p.  273,  is  ap- 
plicable here. 

f  These  conditional  costs  are  not  paid,  if  the  regular  costs  are  paid  in  tk 
first  instancck    See  ante. 
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Taxed  off. 
£ 


0     4 
0  10 


0 
0 
0 


6 
9 
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0 
0 


0 
0 
0 


1 
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6 
8 
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0    4 
0  10 


6 
9 
1 


I 

0 


3    0 


0 
5 
6 


0 
0 


8 
0 
6 


6 
6 


Paid  answering  8atiii0»  and  {at  letter 
.  missive     •   .     »    .        ,        »        •        .£167 
Paid  for  office  copy  biU  to  serr^  on  de- 
fendant with  the  letter  missive       .        . 
Copy  of  the  petition  to  seifve  therewith 
Service-  thereof  in  town      •        •    •    . 
Defendant  not  having  appeared-^ 
.Diawing  precipe  for  subpoena,  &e.  (as 
mJMher  cases)     •       •        ,        •        . 
Subpoena         .        .        »        .        . 
Service  at  dAfendant^s  bouse 
•  r  [Affidavit  of  service,  and  filing,  as 
usual.] 
Befendant  not  haeving  entered  his  ap- 
peaHincej  instrti6tions  fof  counsel  to  move 
for  sequestration  nisi     •        .        .        .02 
Fee  to  him  ihen^witlv     •  .        .        .    0  10 
[Draw  iip>  enter,  and  Mrve  order,  as  in 

other  cases*] 
Tenn  feoi  &c.,  the  defendant  having 
obtained  an  order  for  tiitte     .        .        .118 
In  case  of  plea  or  demmrer  put  in  to 
plaintiff's  bill,  the  plainjtiff's. costs 
may  be  nearly  as  IbHow ; — • 
Paid  for  oiRoecopy  defendant's  demur- 
rer, plea,  and  answer  (or  for  whatever  the 
fact  required)       .        4        .        .        . 
Drawing  and  engrossing  petition  to  set 
4  down  plea  for  argument 
0      Paid  answering  same 

Attending  Registrar  to  draw  up  and 

8  enter  order  « 0 

0      Paid  for  order,  entry,  copy,  and  service    0 
0      Paid  setting  down  plea      .        .        .0 
[Affidavit  of  service  of  order  and  filing 
'  as  usual,  but  not  allowed.] 
Abbreviating  bill,  plea,  and  answer, 

•  fo.  90  .  ' 1  10    0 

Making  eopy  thereof  for  the  Lord  Chan- 

10    0  cellor 1  10 

5    0      Paid  on  leaving         .        .        .        .05 
Making  two  fair  copies  for  counsel, 
0  nine  brief  sheets  each    ....    3 
To  Mr.  S.  therewith,  and  clerk  .    3 

Attending  him  ....    0 

Attending  Court,  plea  ordered  to  stand 
for  answer,  with  liberty  to  except  .10    0 
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Taxed  off. 

£ 


%  t 


•o£0 
.    o 


Costs  OD 
qaeries. 


Amending 
decree. 


0 
0 

0 

1 
i 


6  0 

13  0 

4  0 

3  0 


14   0 

1    0 
1    8 


P^  for  the  order     •        • 
Paidenteiing  •        •        «*       . 

Cofiy  and  lonrice      »        •        •         • 
Dnwing,  and  fair  copy  eiceptions, 
a  14    Q  io^H  .       •        •       .        . 

Fee  to  Mr.  R.  to  lettle  and  sign 
Tena  fea,  &c.  •        •       *!       • 

[The  Term  fee  and  the  Term  in  which 
these  occasional  proceedings  amy  oc- 
cur, aval  dapena  npo*  the  cbcum- 
,    maanra] ^ Those  who  know  any 
t  thing  of  a  Chancery  suit,  loe  pre- 

aant^y  asraie  o£  Ifae  impoisihility  of 
giving  every  instance-  of  cfBts<*-^A 
'     solkitoF  oc  maaagiog  clerk  mast  con- 
.suit this  undentandiag,  and  follow 
cifcunaftacieea^  as.  to  what  is  neces- 
aaiy  or  best  to  be  done  in  a  suit,  and 
the  oosts  win  follow,  fnd  be  allowed 
or  disallowed  as  the  case  may  war- 
zant*—  Costs  are  very  mai^  alike. — 
Knocwing  Ihe  charges  for«  petition, 
oc .  A  •motien,  or  a^earing,  or  before 
.  .the  IVSeslsBr,  in  one  caae»  the'same  ap- 
pUesrto  other  inatanees*.—nThe  prin- 
,  ciple  is  the  Jiame  in  all :  the  ap{uica- 
tion  must  necessarily  assume  varie- 
.  ties  under,  the  geidtmoe  of  common 
kxtislligence. — The  follawtng  s|)«ei- 
mtM  of  plaintiff's  frequent  costs  are 
promiscuously  added*  and  are  de«< 
signed  as  fttnto. 
Attending  warrant  (May  28)  to  tax  de- 
fendant's costs,  when  his  soluator  did  not 
attend  .        .        •        •        • 

Warrant  on  queries,  on  plainti£ls'  oosts, 
copy*  and  service     .     .        •        •        • 
Attending  same,  but  defendant's  soli- 
citor not  in  attendance  .        •        • 
Paid  Clerk  in  Court  • 
Warrant  on  further  queries 
(Pate.) — Attending  same,  when  seve- 
ral removed  (and  so  forth)* 

^aving  received  notice  of  motion  to 

•  This  means  that  other  attendances  may  or  would  follow  before  all  ihe 
qaeries  may  be  settled. 
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Taxed  off. 


amend  decree.—- Drawiog  brieC-  for  coun- 
sel.   One  brief  sheet    •        «        ;        ,^ 


Copy  notice  to  annex 
Fee  to  counsel  wUb  brief>  and  derk    • 
Attending  him  .        ^        .        • 

[To  be  followed  in  the  usual  way,  by 

attending  Cmiit,  &ic.] 
Copy  minutes  of  order  on  defendant's 
•metion  to  amend  decree 

Cfeae  copy       •        •        .        •        . 
<    AtteDdimfi  settlings  &c.  &c.       • 

Two  waErrantii   on   apportHNunent  of 
coste,  ceipies,  and  seivice      *        •        • 
Attending  them,  and  taxing  and  appor- 
ticming  defendant's  costs        •        •        , 
[Tlu»  may  be  necessary  under  the  de- 
cree or  othenriae,  and  also  when 
some  of  the  coals  are  to  be  borne  by 
the  personal  estate,  and  some  by  the 
rents  and  profits  of  the  real  estate. 
And  when  the  bill  of  costs  is  gone 
through,  and  you  bave  cast  up  on 
bothmaigins,  subject  to  the  subse- 
queoit  casting  and  checking  of  the 
Master's   clark,    then,    under   the 
Amount  on  the  right  side  you  may 
deduct  the  taxing  <^  On  the  left, 
thus : — "i 
'  Suppose  the  amount  of  the 
fullooetetDbe  .        £244    3  10 

DedttctioRB  •  32    2    1 


212     1    9 


« J.I 


To  bebome  by  the  persenal 
estate         .        .        .  106    0  10 

To  be  borne  by  the  rents 
and  profits  .        •  106    0  11 
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CHAPTBRi 

Lxxili.       PUmtiffi*  Coiti  in  a  BUI  of  Foreclomre 


ForecloMwe.  In  Chanoeiy* 

Between  T.  L.,  £iq.,  £•  B.,  £iq.»  and  M.  B.,  widow, 

Plaintifis, 
Martha  T.  and  R.  £.    The  Principal,  Fel- 
lows, and  Scholars  of College,  and  His 

Majesty's  Attomey-^Oenenl,       Defendants. 

By  original  BUI  and  Bill  of  Supplement  and  Revivor. 

Plaintigi'  Ctttts. 

michaSlmas  term,  1821. 

Taxed  olf.    *         *         *  ^  ^ 

£  Instmctioiis  for  bill  of  foreclosure      .^0  13    4 

Ilhiwine  same,  fo.  42        .        .        .220 
To  Mr.  E.  to  settle  and  sign  same,  and 

clerk .246 

Attending  him  .        .        .        .068 

Warrant  to  prosecute  and  filling  ud    .    0    2    9 
Precipe  for  subpoenas  and  attending 
to  bespeak,  and  for  same       .        .        .068 
^Engrossing  bill         •        .        .        .110 

Parchment 0    5    0 

Paid  filing  same        .        .        .        .074 
Term  fee,  &c 118 

HILART  TftRM,  1822. 

Term  fee,  &c.  (order  for  time  served)     118 

EASTER  TERM,  1822. 

Paid  for  office  copy,  answer  of  Martha 

T.,  fo.  17 0  19  10 

Close  copy 058 

Term  fee,  &;c«  *       •       •        .118 

TR£NITY  tEBM,  1822. 

Attending  Mr.  D.,-  who  nndenook  to 
appear  for  the  Attorney-General  .068 

Paid  for  office  copy  bill  for  him  .290 

Attending  to  bespeak,  and  for  same    .068 
Writing  letter  to  the  principal,  fellows, 
and  scholars- of  J.  College;  O.,  with  sub- 
poena, requesting  to  be  referred  to  their 

solicitor 0    3    6 

Attending  Messrs.  P.  and  S.,  who  un- 
dertook to  appear  for  them     •        •        .063 
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Taxed  off. 
£ 


5 
3 


Coi^y  bill  for  them  at  tlieir  request     .^0 
Writing  to  them  therewith         •        .    0 
Attending^  solicitor  for  defendant  £%, 
who  .undertook  to  appear       •        •        .06 
Term  fee,  &lc,  •        •        •        .11 


MICHAELMAS  TSRM,  1822. 

Brief  to  counsel  to  move  to  take  de- 
fendant E.'s  answer  without  oath  • 
To  Mr.  £.  to  move           .        • 
Attending  him          .        .        «        . 
Paid  for  order  and  entering        •        • 
Copy  and  service               •        •        • 
Paid  Clerk  in  Court  fee  thereon 
[Never  attempt  to  make  out  a  bill  of 
costs  without  your  Clerk  in  Court's 
bill  before  you,,  unless  from  a  con- 
viction that  he  can  have  no  chaiges ; 
but  then  ask  him.] 
Attending  defendant's  solicitor  with 
order           .        •        •        .         .        • 
Paid  for  office  copy  defendant  E/s 
answer,  fo.  12      • 
Close  copy       •        •        •        .        . 
Term  fee,  &c.           .        «        •        , 

HILARY  TERM,  l623. 

Paid  for  office  copy  Attomey-Gene- 
ralV  answer,  fo.  14       .        •        •        • 

Close  copy 

The  like  of  answer  of  principal,  fel- 
lows, and  scholars  of  J.  CoL,  O.,  fo.  7 

Close  copy       .    •    .        . 

Paid  filing  replication       • 

Drawing  ana  engrossing  petition  fer 
subpoenas  to  rejoin  (as  before)      •        • 

Paid  for  two  subpoenas 

Service  on  four  Clerks  in  Court 

Term  fee,  &c.  •        •        «        • 

EASTER  TERM,  1823. 

Rule  to  produce       •        •        •        • 
Rule  to  pass  publication  .        • 

[Or,  for  expediting  the  hearing  of  the 
cause  sometimes,  or  saving  applica- 
.   tions  to  the  Court  to  enlarge  publi- 
cation.] 
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▲ttB^iny  at  Mr \  wken  he 

.  >gwod  to  agii  owifeBt  to  pais  pablica" 
tun,  tnd  ako  to  aBltvge  MOM  to  the  last 
£0    6    idayofTeim        .        .        ,      .,        .£0    6    8 
raid  Clexk  in  Court  sigBingcoBBeat  .068 

Attending  Mr. and  Mr.  '-^— » 

when  they  signed  consent  to  pass  pohli- 
cation,  and  enlarge  same  to  tne  last  day 
.  of  the  present  Tenn      •        •        .        .068 

Attending  solicitors  finr  defendants  for 
.  consent  to  enlarge  publication  to  the  last 

.  genend  seal 0    6    8 

0    6    &      Attending  Cleik  in  Court  with  same   .068 
Paid  Cleik  in  Court  signing  consent  .068 
The  like  to  pass  publication       .        .068 
Paid  setting  do«ni  cause  and  for  Re- 
gistrar's note 15    8 

Attending  thereon    •        .        .        .068 
Precipes  for,  and  attending  for  sub- 
poenas to  hear  judgment        .        .        .068 
Paid  for  two  $ubpcenas  .   .        •        .    0  16    0 
Attendinff  Mr.  D.,  who  undertook  to 
appear  for  the  Attorney -General    .        .068 

Attending  Messrs. ,  who  under- 

.  took  to  appear. for  the  principal,  &c.  of 

J.  College .068 

Letter  to  agent  in  the  country,  with 
fiubpcena  to  serve  Mr.  T.,  and  instruc- 
tions fot  serving  same  .        t        .        .036 
Paid  his  charge,  and  for  affidavit  of 

aervioe 15    8 

Paid  flHng  affidavit,  and  for  office 
copy    .        ..        .        .        .'.052 

Attending  the  solicitor  for  Mr.  £., 
who  undertook  to  appear       ,        .        .068 
Abbreviating  bill  and  answers,  fol.  92     1  10    8 
T.WO  fair  copies  for  counsel*  ten  brief 

sheets 3    6    8 

Urawing  obsenrations,  one  sheet  .068 
Two  copies  for  cause  .  .  .068 
Fee  to  Mr.  S.  and  clerk  .  . '  .356 
Attending  him  .        .        .        .068 

Fee  to  Mr.  E.  and  clerk  .  .  .246 
Attending  him  .        .        .        .068 

Instructions  for  counsel  to  move  for 
order  to  prove  exhibits  vivd  vou  at  the 
hearing        ,        .        .        « .      •        .026 
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Taxed  off. 


( 


< ' 


A 


•  0  ' 


t « 


-'  [Tfce  charge  for  diesef  ihort'  Mth, 
-'  ■  '  9ia$»intlrmtkm»f«kiaj^ motion paperit 

-  HA  motMiis  cf-courUf  is  always  3«.6tf .] 

Paid  hia  fee  thereon  .        .        .  £0  10 

Attending  Inm  ■      '. 

-  Paid  for  muring  and  entering 
Copy^a^d  service 

>'■  Tmsi  fse,'dce*' •■     '.        • 


0 
0 
0 
1 


6 
3 
2 
1 


T     • 


THINITY  TEUM,  18!^3. 


Paid  hi^  fee 
Attending  him 
Journey  of  Mr'. 


\f>  town  to  provie 


the  deed  B.  tQ  T.  absent  ^ight  ,days»  anfl 
expenses      .        .        .        .        •       • . 
Coach-hire  and  travQlJiipg  expensea    . 
[This  has  reference  to  the  Qbservation3 
made  ante  in  the  proceeding^,  as  to 
considering  whether,  to  have  wit- 
nesses up,  or  examine  them  by  com- 
mission, in.pointof  e:8^Qse»j 
Paid  oath  of  Mr.  E.  .        .        •       .• 
.  Att^ding  Mr.  W.,  one.  of  the  wit- 
nesses to  this  deed,  to  request  his  attend- 
ance to  prove  the  same  •        • .      • 
In  consequence  of  the  death  of  Admi- 
ral B.,  brief  to  counsel  to  move  that  cause 
might  stand  adjourned  generally  to  revive 
Paid  his  fee  and  clerk       «        f  i      . 
Attending  him          • .     <  # 
Attending  Court  (date),  cause  ordered 
to  stand  adjourned        .        «        »        . 
Paid  Clerk  in  Court  attending   .  . 
Term  fee,  &c.           •        •  ,      • 
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Refresher  fee  to  Mr,  S.  and  clerk  j     .    2    4    6 
Attending  him  •         .,        •        •••068 
Tbe  like  to  Mr.  E;*  and,  clerk  andl  at- 
tending       .        '.       ',        .  .      .       ,.    1  10    2 

Brief  to  Mr.'  E.,  *to  move  that  the 
cause  mi^t  stand  at.  the  head  of.  the 
paper  on  Thur^^y,'  to  prove  .exhibit 
viv^  voce     .        .        .        ...        .0 
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Exhibits  viv</ 
voce. 


Adjourning 
cause. 
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Refttaber. 


TWzcd  off. 


Revivor. 


0  6  8 

1  10  2 

0  13  4 

0  13  0 


MICHASLMA8  TB%M,  1823. 

Refresher  fee  to  Mr.  S.  and  cletk      .£246 
[Sometimes  unavoidable,  and  see  moie. 

Attending  him           .... 
The  Ukq  to  Mr.  £.  and  cleik,  and  at- 
tending         

Instructions  for  bill  of  xevivm*  and 
svmdement  ..... 

Urawing  same,  fol.  13  .  •  . 
[Counaers  fees;  engrossing;  filing; 
precipes  and  subpcenas  ;  attend- 
ances on  solicitors  to  undertake  to 
appear ;  office  copy  bill  for  Attor- 
tiev-General,  then,] 
Brief  for  counsel  to  move  for  order  to 

revive 0  2  6 

[Then  drawing  up  and  serving  order ; 

then,] 
Attending  to*  give  consent  to  Martha 
T.'s  answer  being  taken  without  oath     .068 
Paid  Clerk  in  Court  for  signing  consent   0   6  8 
[Then  office  copies  answers  as  before; 

Term  fee,  &c ^    ^  ^ 


Refresher. 


Rejoinder. 
Replication. 


HILARY  TSRH,  1624. 

Kefiresher  fees,  &c.  [as  above.] 

Fee  to  Mr.  £.  to  advise  on  the  plead- 
ings, and  as  to  the  proof  of  the  will  of 
Admiral  B.,  Ace*,  •        •        •       • 

Attending  him  .        •        •       . 

Brief  for  counsel  to  move  for  leave  to 
take  the  answer  of  Mr.  £.  without  oath 

Paid  his  fise  and  attending 

Order  and  entering   •        .        •       • 

Attending  defendants'  solicitor  there- 
with     

Paid  Clerk  in  Court  fee  thereon 

Petition  for  subpcena  to  rejoin,  &€.    . 

Paid  filing  replication 

[Drawing  up  order  to  rejoin,  service, 
&c.  as  usual.] 
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6 

12 


6 

8 

6 
3 
8 

8 
8 
8 
8 
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Taxed  off. 


Term  fees,  &c.  original  and  supple- 
mental suits         «        «        .        .        .£234 


CHAPTER 
LXXIII. 


BA8TER  TBRMy  1824. 

[Refresher  fees  as  before ;  attendances  Refresher, 

for  passing  publication  by  consent, 
.   .    as  ante  j  certificate  of  pleadmgs  filed ; 
setting  down  the  cause  ;   precipes 
for,  and  subpo&nas  to  hear  judg- 
ment, and  attendances  on  solicitors 
•  to  undertake;  then,]* 
Term  fees,  &c.  (as  above)         ,        .234 

TRINITY  TERM,  1824. 

[Refresher  fees  continued.] 

Brief  to  counsel  to  move  &at  original  Head  of 

cause  which  stood  adjourned,  might  be  paper. 

placed  in  his  Lordship's  paper  of  causes 
to  come  on  for  bearing  with  supple- 
mental cause        .        .        •        .        .026 

Fee  to  Mr.  E.  therewith    .        .        .    0  10    6 

Attending   him    and   Court,    motion  Briefs, 

granted .068 

Abbreviating  supplemental  bill  and 
answers,  fol.  33 0  110 

Two  fair  copies  for  counsel,  4  sheets 
each 16    8 

Drawing  observations  and  two  fair 
copies,  one  sheet  each  .        *        .        .    0  13    4 

Fee  to  Mr.  S.  and  clerk     .        •        .246 

Attending 0    6    8 

The  like  Mr.  E.  and  clerk,  and  attend-  Raring, 

ing 1     6  10 

July  29th,  >  Attending  Court,  causes 

and  dOth.    )  in  the  paper  .        .        .200 

Paid  Clerk  in  Court .        .        .        .    0  13    4 

Aug.  2.  Attending  Mr.  W.  to  request 
him  to  attend  Court  to  prove  execution 
of  deed        .        .        ..        .        .068 

Attending  Court  accordingly,  causes 
in  the  papet*  and  called  on,  and  witness 
examined .16    8 

Paid  Mr.  W.  for  attending         .        .110 
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FvdlUgtttnr  lor  his  oath  .£026 

Piud  Clerk  in  Court         .        .        .    0  13    4 
3d  aod  4th.    Attending  Court,  cause 
in  the  p«per,  and  Cleik  in  Cottrt   .         .     2  13    4 

Term  ties,  6cc.  original  and  supple- 
mental suits 2    3   4 


Refresher. 


KICHASLMAS  TBa]f>  1824. 

[Refresher  fees  as  before.] 
Tenn  fees,  &0i«  causcvi  in  Eegistiar's 
booh 2    3    4 


RoUtton 
Muter. 


^:tateofficU. 


Costi. 


HILAaY.TE]|M,  1825. 

rKefresher  fees,  &c.,  as  before.] 
Making  copy  title,  &c.*    .        •        .026 
[Attending  Court,  cause  heard ;  Court 
fees ;  Clerk  in  Court ;  paid  for  mi- 
nutes of  decree,  and  settling ;  paid 
for  decree,  and  passing,  and  enter- 

Attending  to  get  Master's  name  in- 
dorsed on  decree,  to  whom  it  was  re- 
ferredt  ...        .        .        ..068 

Making  copy  decree  (viz.  ordering 
part)  for  the  Master     .        •        .        .050 

Term  fees,  &c 2    3   4 

EABTEH  AND  TBINITT  TEKMS,  1825. 

Term  fees,  &c 2    3  4 

Drawing  state  of  facts  of  amount  due 
for  principal  and  interest,  and  fair  copy, 
fol 

Attending  Mr.  P.  therewith,  settling 
same •        . 

Drawing  bill  of  costs  and  copy  . 

Attending  taxing  same,  and  Clerk  in 
Court i        . 

*  Vis.  for  the  Yice-GhanceUor>  or  before  whom  heard. 

t  That  is»  yon  attend  at  the  Public  Office  with  the  decree,  where  the 
fitting  Master  will- give  the  name  of  the  Master  in  rotation  for  tlie  refer- 
ence. 


i 
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Taxed  off. 


[The  suit  b«ing  thua  terminated!,  to 
save  the  expense  to  the  mortgager  of 
going  through  the  accdints  in  the 
Master's  0%ce,  the  costs  may  be 
taxed  without  warrants,  by  the  soli- 
citors and  their  Clerks  in  Court] 
The  debtor  side  of  the  mortgagee's  ac- 
count in  this  cause  was  thus : — 

Principal  money        .        .  £ 

years*  and  half  interest 

due       ....     

Interest  to  time  of  payment 

Costs  of  an  ejectment         .     ^ — 

Poundage  of  £ rents  re- 
ceived   ....     — — 

Pakl  stamp  receipts    .        . 

Postages  of  letters      .        •     — — 
Costs  in' the  cause      .        .    —■ »— 
The  credit  side  consistect  of  rents 
received. 


C»APTER 

Accoant. 


.t 


• 


*. 
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CHAPTER 
LXXIII. 


DEFENDANTS'  COSTS, 

In  a  Suit  agahut  Eaacuton  for  carrying  th§  TVitsts  rfa  WUl  into 

Eitcution* 

[The  title  of  the  cause.] 

The  bill  of  costs  of  the  defendants  £.  J., 
C.  J.,  &c*  &c. — £.  B.,  M.  B.y  &c.  &c. 
M.G.,  E.G.,  ficc.  D.D.,  E.D.,&c.&c. 


Tftzed  off. 
£ 


0    6    8 


0  13     4 


Motion  for 
time. 


TRINITY  TBKK,  1821. 

Attending  defendants  J.  and  B.,  &c., 
on  their  being  served  with  subpoenas 

Instructions  for  appearance 

Warrant  stamp  .... 

Filling  up  ana  filing  same 

Paid  entering  appearance  for  34  de- 
fendants       .        •        .        •        •         • 

Paid  for  office  copy  bill,  fol.  119 

Close  copy  (in  country  cause  odly)    . 

Perusing  and  considering  the  same     . 

Attending  the  defendants  the  execu- 
tors and  devisees  in  trust,  conferring  on 
their  answer  to  be  put  in,  and  on  the 
accounts  to  be  made  out       •        • 

[If  any  copies  of  deeds  or  papers  are 
wanted,  though  made,  they  are  not 
allowed  in  strict  costs,  nor  the  peru- 
sal of  them.] 

Instructions  to  counsel  to  move  for 
commission,  and  six  weeks'  time,  to  take 
the  answers  of,  &c.  &c.* 

To  Mr.  J.  to  move    .        •        .         • 

Attending  him  and  Court  . 

Paid  for  order  and  entry,  copy  and 
service         .        .        •        .        • 


£0 

6 

8 

0 

6 

8 

0 

2 

6 

4 

0 

0 

6  18  10 

1 

19 

8 

0 

6 

8 

0  13    4 


0  2  6 

0  10  6 

0  6  8 

0  5  0 


*  A  defendant  is  allowed  one  order  only  for  time,  between  pail|r  ud 
party. 
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Taxed  off. 


Attending  Clerk  in  Court  witk  Com- 
missioners' names,  and  for  the  writ        .^0    6    8 
Paid  for  the  writ  (P.  S.)  ♦        .        .15    0 
Term  fee,  6cc 118 


CHAPTER 
LXXIII. 


VACATION    FOLLOWING. 

Drawing  petition  for  a  month's  fuither 
time,  and  engrossing  and  paper 
Paid  answering  at  the  Rolls 
Attending  to   present,  and  for  same 
answered     .        .         ,        •        .         • 
Oi-der,  entering,  copy,  and  service 
[All  the  above  will  be  taxed  off,  as 

between  party  and  party.] 
Instructions  for  counsel  to  move  for 
three  weeks'  further  time 

To  Mr.  J.  therewith          •        • 
Attending  him  and  Court  •        .        • 
Paid  entering  appearance  with  Regis- 
trar      

Paid  Clerk  in  Court  for  his  attendance 
Attending  thereon     .... 
Paid  for  order,  entry,  copy,  and  ser- 
vice      

[All  disallowed,  of  course,  except  as 

between  solicitor  and  client.] 
Instructions  for  answer  of  the  defend- 
ants the  executors         .        •        •        . 
[There  may  be  many  other  attend- 
ances on  the  client,  but  not  allowed 
between  paity  and  party.] 
Instructions  for  the  answer  of,  6cc.  &c. 
Drawing  same,  fo.  43       .        •     -  • 
To  Mr.  K.  to  settle  and  sign  same 
Attending  him          .        •        •        . 
Engrossing  the  answer      • 
Pai'chment       »        .        •        .        . 
Notice  to  take  same,  and  copies 
Attending  the  Commissioners  to  sign 
^ervice  thereof  on  defendants'  Com- 
missioners   ..*••• 
Journey  to  B.  to  read  over  the  aiiswer, 
and  attending  taking  the  answer  by  both 
defendants 


0    2 

1 

Petition  for 
time. 

0    5 

6 

0    6 

8 

• 

0    6 

0 

0    2 

6 

0  10 

6 

0    6 

8 

0    6 
0    6 

8 
8 

Appearance 
with  Regis- 
trar. 

0    6 

8 

0    6    0 


0  13    4 


Answer. 


2 

3 

0 

2 

4 

6 

0 

6 

8 

1 

1 

6 

0 

5 

0 

0 

6 

8 

0 

6 

8 

0  10    0 


1     1     0 


•  Private  Seal. 
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CHAPTSm 
LXXIII. 


£ 


Gaardian  €id 
litem  by  com- 
mitaion. 


'  Paid  Commissionera'  fees  • '  t     .XI    6    8 

Attendiag  for  consent  to  ffle  ajiswer 
without  oatb  of  messenger     .        .        .068 

Instructions  for  counsel  to  mov^  for 
commission  to  assign  guardian  for  de- 
fendants J.,  B.,  and  six  other  infant^'    .026 
Fee  to  Mr.  H.  to  move      .        .     .   •    0  10    6 
Attending  him  and  Court,  and  to  draw 
up  order       •        •        .        •        v        .068 
Paid  for  order  and  entry,  copy  and  sei^- 

vice .     0    6    0 

Paid  for  the  commission  •  »  .13  7 
Fee  thereon  .  .  .  ..068 
Paid    two   Commissioners    assigning 

guardian  for  four  defendants,  at .16   8 

The  like,  two  Commissioners  assigning 

guardian  to  two  others,  at .         .16    8 

Drawing  the  answer  of  the  defendants 
the  executors,  and  schedules  therein^  fo. 

89 ...490 

Mr.  J.  to  peruse,  settle,  and  sign,  and 

clerk  . 3    5    6 

Attending  him  .        .        •        .068 

Engrossing       •        .        .        .         .246 

Pait:hment 0  15   0 

[There  may  have  been  trouble  ^nd  at- 
tendances with  defendants  about  the 
draft  and  schedules,  but  will  lyit  be 
allowed  here,  viz.  between  party  a^ 
party.] 
Attending  defendants  reading  over  t)ie 
engrossment  before  signing  .         .     0  13    4 

Attending  them  to  Sie  Public  Office  to 
be  sworn,  and  paid  oaths      .        .        .088 
Paid  filing  the  answer       .        .        .034 
Attending  the  other  defendants,  the 
adults,  to  Public  Office,  and  paid         .099 

Instructions  for  counsel  to  move  for 
commission  to  assign  guardian  to  22  in- 
fant defendants 0    2    6 

Fee  to  Mr.  H.  to  move      .        ,  ,      •    0  10    6 
[The  other  charges  as  above.] 
Faid  for  two  Commissioners'  fees  exe- 
cuting such  commission  at  C,  and  ap- 
pointing guardian  for  15  defendants       .16    8 
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Taxed  off. 


VOL.  I. 


Paid  two  Commissioners  executing 
same  at  L.,  and  appointing  guaidian  for 
seven  other  infant  defendants        .        .£16 
Solicitor's  joumies  to  C.  — -  miles, 

and  to  L. miles  theieon 

The  infant  defendant  A,  J.  being  of 
unsound  mind. — Writing  letter  to  Dr. 
',  at  — ,  under  whose  care  she 
waSyffor  such  particulars  as  might  enable 
me  to  draw  the  necessaiy  affidavit  to 
ground  an  application  for  a  commission 
to  assign  her  a  guardian,  and  take  her 

answer 0    5 

[Were  this  defendant  a  married  wo- 
man, and  abandoned  by  her  hus- 
band, and  in  town,  the  same  appli- 
cation would,  of  course,  be  by  per- 
sonal attendances.] 
Drawing  affidavit  accordingly    • 
[This  must  be  followed  up,  perhaps, 
1^  sending  the  draft  before  engross- 
ment for  the  doctor's  approbation, 
or  otherwise,  according  to  circum- 
stances, until  ultimately  filed,  and 
the  office  copy  taken ;  the  affidavit 
is  to  be  charged  as  usual,  according 
to  its  length.     See  Table  of  F«es.] 
Drawing  brief  to  counsel  to  move  for 
a  commission  to  assign  a  guardian  to 
[whichever  of  the  above  it  may  be,]  by 
whom  she  might  answer,  and  defend  the 

suit,  and  copy 0    6 

To  Mr.  M.  to  move,  and  clerk  .        .13 
Attending  him  .        .        .        .06 

Attending  Court  on  motion        .        .0  13 

Order,  duty,  &c 0    6 

Attending  Clerk  in  Court  with  Com- 
missioners' names,  and  to  bespeak  the 

commission 0    6 

Paid  for  the  commission    •        .        •    1  13 

Letter  to  Mr. ,  at  ,  one  of 

the  Commissioners,  inclosing  the  com- 
mission with  instructions 

[There  may  be,  if  in  the  country, 
much  correspondence  to  procure  the 
Commissioners,  make  appointments. 


CHAPTER 
I.XXIII. 


8 


Nan  eompot. 


B 
6 
8 
4 
0 


8 
7 


:i5l 


DEFENDANTS'  COSTS. 


CHAI'lER    Taxed  off. 
LXXIII. 


Wife's  sepa- 
rate answer. 


Oiiardian 
ad  litem 
in  Court. 


and  the  like,  which  must  be  accord- 
ing to  circumstances ;  and  then  they 
wul  appoint  the  guardian,  and  take 
his  answer,  probably  at  one  and  the 
same  time.] 
Drawing  and  engrossing  return  to  the 

commission £0 

Paid  the  Commissioners  their  fees  for 
assigning  guardian  and  taking  the  an- 
swer     

[If  the  Commissioners  incurred  neces- 
sary expenses  of  travelling,  &c.  they 
must  be  paid ;   but  no  more   than 
I3s.  4<f.  for  each  Commissioner  for 
etecuting  a   commission ,  unless   for 
examination    of  witnesses,    is   al- 
lowed.] 
Instructions    for    counsel    to    move, 
(where  the  case  be  so,)  that  the  defend- 
ant might  answer  separate  from  her  hus- 
band    

To  Mr.  M.  to  move  .... 
Attending  him  and  Court 

Paid  for  order,  &c 

[If  the  guardian    and  infant   be  in 

town,  then,] 
Instructions  to  Clerk  in  Court  for  ap- 
pointment of  guai'dian* 

Attending  defendants  to  Clerk  in 
Court,  and  afterwards  in  Court  thereon, 
when  guardian  appointed 

Paid  Clerk  in  Court  .         .    •     . 

Paid  Court  fees         .... 

Paid  for  order,  appointing  guardian, 

and  entering         ..... 

Copy  and  service       .... 

Attending  the  defendants  the  infants, 

A.  B.  and  C.  D.,  and  their  guaixlian, 

reading  over  and  settling  answer    . 

Engrossing  and  parchment 


13    4 


2  13    4 


0 
0 
0 
0 


2  6 

10  6 

6  8 

6  0 


0    2    6 


0  13 
0  13 
0  13 

4 
4 

0 

0    3 
0    2 

6 
4 

0     6 
0     8 

8 
0 

*  This  charge  certainly  supposes  other  previotut  attendances  and  troc- 
ble  ;  bnt  neither  the  Conn  nor  the  Master,  nor  the  Clerks  in  Court,  pa> 
much  regard  to  such  prevUnu  and  incidental  trouble,  in  any  case.  The} 
are  pretty  concise  in  requiring  the  business  to  be  done,  without  mocb 
concern  about  its  frequent  difficulties  or  unavoidable  ti-oable. 
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Taxed  off. 


Attending  reading  over,  and  attesting 
the    signature  to  the  answer,  it  being 
taken  without  oath       .        .        .        .£068 
Engrossing  answer  of  £.  B.  and  A.  B., 

the  infants,  fo.  6 0    3     0 

Pai*chment 0    3     0 

Attending  defendant  £.  B.  the  widow, 
making  appointment  to  take  answer  of 
£0     6    8  herself  and  the  infants  .         .         .068 

Attending  reading  over  and  taking  her 

answer 0    6    8 

Two  Commissioners'  fees  thereon        .16     8 
[The  foregoing    is   not  given  in  any 
precise  order,  but  merely  to  afford 
variety  of  circumstance   in    small 
compass,  being  taken  from  several 
suits,  and  so  of  the  rest] 
Defendants,  the  executors,  having  been 
served  with  order,  obtained  by  the  plain- 
tiffs  for   the  transfer  of  the  fund!s  and 
the  payment  of  the  money  admitted  by 
their  answer. — 'Attending  plaintiffs'  soli- 
citor for  the  order  for  that  purpose  .068 
0     6    8       Attending  the  defendants  thereon        .068 
Attending  at  the  Accountant-General's 
Office  with  the  order,  and  bespeaking  the 
tickets  for  the  transfer,   and  afterwards 

for  it .068 

Attending  at  the  Bank,  bespeaking 
powers  of  attorney  from  defendant  B.  to 
the  other  executor,  to  enable  him  to 
make  the  transfer  on  account  of  Mr.  B.'s 
illness,  and  afterwards  for  the  power 

Paid  for  power  of  attorney  to  transfer 
the  annuities  standing  in  the  name  of  the 

testator 

The  like  of  the  annuities  standing  in 
the  executor's  name      .         .         .         .16    8 
0  13     4      Attending  him  executing  the  powers  .    0  13     4 
Attending  the  other  defendant  at  the 
Bank  making  the  transfers     .         .        •     0  13     4 
Paid  brokerage  .         .         .         .2100 

Paid   filing   the    Accountant-General's 
certificate  of  the  transfers       .         .         .0110 
Term  fee,  &c.  .        .        .        .118 

B  b2 


CHAPTER 
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Transfer. 


0   13     4 


1     6     8 
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Taxed  off. 


Amended 
biU. 

See  New 
Orden, 
GluXiy. 


MICIL4BLMA8  TERM,    1821. 

Abibreviating  bill  and  answers  [as  be- 
fore, accoxding  to  length,  id.  per  fblio.] 

Two  fair  copies  for  counsel,  

slieets  each,  (3f.  4d.  per  sheet,  of  ten 
folios  each.) 

Term  fee,  &c £118 

Haying  been  senred  with  oider   to 
amend — copy  for  the  country         .        .010 

Paid  for  office  copy  amended  biH,  fo. 
143 '       .    8    6  10 

Close  copy  (country  cause  «nly)        .    1  15  3 

InstructioAs  to  appear  to  hill  of  re- 
▼iyor 0  13   4 

Paid  CleriL  in  Court  entering  appear- 
ance       .    .        .        .        .        .'        .068 

[To  be  tahea  from  Clerk  in  Court's 
bill ;  6s«  8<i«  for  one  defendant  only, 
or  for  every  three  defendants.] 

Paid  for  office  copy  ImII,'^* 

Term  fee,  &c 118 


BILABY  TERM,  1822. 

Term  fee,  &c.  order  served 


1    1    8 


Diiminion. 


EASTER  VACATION,  1822. 

Drawing  notice  to  dismiss  bill  for  want 
of  prosecution,  copy,  and  service  .         •    0    2   (^ 
[Tnese  proceedings  to  dismiss  a  bill  by 
defendant  are  introduced  for  conve- 
nience here,  though  not  exactly  ap- 
plicable to  a  suit  against  executors 
in  general.] 
Flantiff  having  served   an  order  to 
withdraw  his  replication,  and   asiend 
his  bill,  term  fee,  derit,  and  solicitor, 
letters,  &c 118 
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Taxed  off. 


tRiNITT  TERM,  18^. 


CHAPTER 
LXXIII. 


Drawing  notice  of  motion  to  discEaige 
plaintiff's  order  to  amend  his  bill,  oopy> 

and  service ^    4    0 

Drawing  and  engrossing  affidavit  of 
the  service,  and  oath    ...        .        .050 
Paid  filing,  and  for  office  copy  .        .067 
Instructions  tQ  counsel  to  move  .026 

Fee  to  him  therewith  .  .  .  0  10  6 
Attending  him  and  Registiar  to  draw 
up  and  enter  order  .  .  .  .068 
Paid  for  office  copy  order  to  amend  0  3  0 
Attending  Court  when  plaintiff  under- 
toek  to  amend  within  ten  days  .  .068 
Paid  for  order,  copy,  and  service  .060 
Paid  for  office  copy  amended  bill,  fo. 

50 2  18    4 

[In  case  of  a  bill  amended  after  having 
been  abbreviated  as  above,  the  abbre^ 
viating  the  Umffut  oopv  only  is  al- 
lowed ;  and  if  tne  bill  be  dismissed 
before  replication,  then  the  abbrevi- 
ating wiU  not  be  allowed  at  all. 
The  longest  of  the  two  effiee  copies 
also  will  only  be  allowea  between 
party  and  party;  towards  the  ex- 
pense of  the  othir  copy,  the  20t.  paid 
oii-a  new  eneiossment  of  the  amend- 
ed btU,  is  all  the  oompeDMtion  al- 
lowed. The  answer  or  answers  to 
the  amended  bill  are  to  be  put  in 
like  any  other ;  then : — ] 
Term  lee,  &c.  .        .        .        .118 


Motion  to  dh- 
charge  order. 


MICHABLMC AS  tSRH,  1822. 

Abbreviating  ameiided  1)ill  mid  an- 
swers, fol.  &c.  &c.  [as  before] 

Two  fair  copies  of  the  amendments 
and  answers,  to  add  to  the  former  briefs, 
two  brief  sheets  each    •        .        .        .    0  13    4 

Term-fee,  &c.  •        .        •        .118 
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DEFENDANTS'  COSTS. 


CHAPTER    Taxed  off. 
LXXIIl. 


VACATION  FOLLOWING.* 


Motion  to  dis-     /» 
mitt.  ^ 


Drawing  notice  to  dismiss  for  want  of 
prosecution,  copy,  and  service        .         .^0 

Drawing  and  engrossing  affidavit  of 
service,  and  oath  .... 

Paid  filing,  and  for  office  copy 

Six  Clerk's  certificate  of  replication 
filed 

Instructions  to  move 

Fee  to  Mr.  M.  to  move 

Attending  him  and  Registrar,  to  draw 
up  and  enter  order        .... 

Attending  Court  when  plaintiff  under* 
took  to  speed  the  cause 

Order,  entry,  copy,  and  service  • 

Term  fee,  &c.  ..... 


4    0 


0 

5    0 

0 

6  10 

0 

3    4 

0 

2    6 

0  10    0 

0 

6    8 

0 

6    8 

0 

6    0 

1 

1    8 

With  respect 
to  these  costs 
see  Ch. 
XLVII.,Md 
the  New  Or- 
ders there 
stated. 


HILARY  TERM,  1823. 

Drawing  notice  to  dismiss,  copy,  and 

service 

[Affidavit  of  service,  filing,  and  in- 
structions and  fee  to  counsel,  attend- 
ing him  and  Registrar,  as  in  prece- 
ding term.] 
Attending  Court  on  motion,  when  bill 
dismissed  with  costs      .... 
Paid  for  order,  entiy,  copy,  and  service 
Drawing  bill  of  costs,  and  copy,  fo.  24 
Warrants  on  leaving,  and  to  tax,  co- 
pies and  services  .... 
Attending  to  tax,  but  no  attendance  on 
the  other  side  when  costs  taxed  ex  parte 
Paid  Clerk  in  Court  attending 
Paid  oath  of  service  of  the  warrants    • 
Paid  for  copy  of  defendant's  bill  of 

costs,  fo.  24 

Paid  for  Master's  report  of  costs 
Attending  for  same,  and  to  file    . 
Master's  clerk  ..... 
Paid  filing,  and  for  office  copy    . 


0    4    0 


0 

6    8 

0 

6   0 

0 

18    0 

0 

7    0 

0 

6   8 

0 

6    8 

0 

1    0 

0 

12    0 

0 

15   0 

0 

6    8 

0 

2    6 

0 

5  10 

•  It  has  -been  noticed,  that  this  mode  [of  making  the  "  Yacatioii"  a 
headiny]  is  optional. 
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Tauced  off. 


CHAPTER 
LXXni. 


0      6 


Paid,  for  subpoena  for  costs,  and  per- 
sonal service  (conditional)*  .        .        .  £0  13    0 

Term  fee,  &c 118 

[The  following  are  defendants'  chaises 

in.  case  of  being  served  with  process, 

and  ^miin^  no  bill  on  the  file  :] 

(title  op  cause  and  term.) 

Searching  if  bill  filed,  when  none  found 
Attending  to  prefer  costs    . 

Term  fee 

Drawing  bill  of  costs  and  copy  for  the 

Master 

Attending  taxing  same 
Paid  the  Master        .... 
Entering  bill  at  the  Register  Office     . 
Paid  for  subpoena 

Personal  service        .... 

Plaintiffs  having  amended  their  bill, 

by  adding  parties  and  other  matters, — 

perusing  and  amending  same  to  see  if  it 

8  required  to  be  answered 

[The  same  as  to  a  bill  of  revivor ;  but 
this  may  often  call  for  coujisel's  opi- 
nion.]! 
Attending  Mr.  W.,  mortgagee  of  part 
of  the  estates,  and  made  a  defendant  by 
the  amendments,  taking  instructions  to 
enter  an  appearance  for  him 

[The  usual  charges  on  filing  his  an- 
swer.] 
Paid  for  office  copy,  replication 
[As  soon  as  replication  has  been  filed, 
many  solicitors  think  themselves  re- 
quired then  to  abbreviate  the  plead- 
ings, whether  they  turn  out  to  be 
ultimately  wanted  or  not,  where  the 
cause  may  happen  not  to  come  to  a 
hearing.] 
Abbreviating  the  amended  bill  and  an-  Briefs, 

swers,  fo.  &c.  &c 6    5    0 


•  That  M,  the  subpoena  having  been  taken  oat,  t»  caae  there  should  be 
necessity  for  it,  it  is  not  charged  on  defendant  if  he  pay  the  costs  volun- 
tarily. 

t  Viz.  the  BoUeitor  may  not  aiioatfa  choose  to'  rely  on  hb  own  perusal 
of  an  amended  bill,  or  biU  of  revivor. 


0 

6 

8 

0 

6 

8 

0 

10 

0 

0 

2 

0 

0 

6 

8 

0 

2 

6 

0 

1 

4 

0 

8 

0 

0 

10 

0 

0 

6 

8 

With  respect 
to  amend- 
ment of  bill, 
see  Ch.  XIV. 
and  the  New 
Orders  there. 

Appearance. 

0 

6 

8 

0 

3 

6 
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CHAPTBE 

Lxxni. 


Ttzedoff. 


Interrogato- 
ries. 


0     4     8 


Witnesses. 


MalDiiff  two   fair  copies   theieof  for 
oonnsel*  for  the  defcnidantSrthfi  eBtscnkfa, 
18  brief  sheets  each      .        .        .        •  £6 
[It  is  considered  that,  ia*  strict  iaxa- 
tlpn,  a  biiif-ftheet,  if'fiid^  Tvmtten, 
should  cootatn  forty-itwoiuMai  con- 
prising  ten   Chancery- folios;   and 
that  in  dntdrift^  a  hnef ,  thoao  parts 
of  it  which  oonaistof  copiesiof  deeds, 
wiUs,  and  other  documents,  should 
not  be  allowed ;  and  thai  in'  the 
copies  of  briefs,  noscherfofM  to  an- 
twtn  should  be  allowed  tiwi  tnay 
not  be  necessary  for  counsel^,  in- 
formation; neither  aay  matters;  ir- 
relevant to  the  siidbjeiet  in  ]iii|;ation, 
nor  the  hUerrogating  part  of  biUs^ 
Making  topy  brief  for  ceonsel,  fot  (j^ 
the  fact  be  so)  the  defendant   heip«t- 
law  •       *       •  «  *    ■ 

The  like  for  defendant  th»  ahortga^, 

16  brief  sheets 2 

The  like  for  the  other  defendants        .    2 

[However  numerous  this  set  of  clients, 

if  all  in  one  interest,  one  brief  only.] 

Fee  to  Mr.  R.  to  peruse  the  pleadings 

on  behalf  of  defendant  the  heir-at-law    . 

His  deik 

Attending  him         .... 
To  Mr.  M.  to  peruse  the  pleadings  on 
behalf  of  the  mortgagee,  and  clerk,  and 
attending  ^  .        ..       ,^^      ,  »     . 

Instructions  for  interrogatories  to  p|rore 
the  execution  of  the  mortgage 
Drawing  the  same,  fo.  14 
Copy  for  counsel  to  settle  and  sign 
(Included  in  the  drawing  alwavs^ 
To  Mr.  M.  therewith,  and  clerk,  and 

attending 

Engrossing  and  parchment 
Instructions  for  counsel  to  move  to  en- 
lai^  publication  for  a  month         .  , 
To  Mr.  M.  to  move 
[Attending  him  drawing  up  and  serv- 
ing order.] 
Attending  at  several  places  to,  fokl 
J.  P.,  one  of  the  witnesses  to  the  zoQrt- 


0    0 


3    0   0 


13 
13 


2 
0 
0 


2 
2 
6 


0  13 
0  7 
0    4 


1  10 
0  10 

0   2 
0  10 


4 

4 


0 
6 
8 


2  11   2 


4 

0 
8 


2 
0 

6 
6 
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Taxed  off.  CHAPTER 

g«ge,  and  learned  ha  was  otii  of  the  LXXtil. 

£         ^      kmgdem      .        .        .        .        .    '    .  £0  13    4  

*>   Instnietioii  for  oomnel  to  i^ofe  that 
tin  defendaiit  H.  the  other  ^witness  might 
hi  exaauned  for  the  defendant  the  mort- 
'  gaeee,  saving  just  exceptiona-         .        .026 

ree  to  him  therewith         .        .        .0106 
'    Attending  him  and  Court,  and  Regis- 
trar   0    6    8 

Older,  &e.&c 0    6    0  Bxamlner. 

Attending  wittiess  to  Hie  Examiner, 
and  instructing  him  .        .        .068 

Paid  Examiner's  hill,  and  for  office 
eop^  de|H]Bitions  •        •        .        .360 

Abbrtviating  same  to  add  to  briefii,  fo. 
30 0  10    0 

Making  two  copies  to  add  to  brief  for 
AwexMstitors 10    0 

Copy  to  add  to  brief  for  heir-at-law    .    0  10    0 

The  like  for  brief  for  mortgagee  .    0  10    0 

MICHASLMA8  TERM,  1822. 

T«nB  fee  and  letters,  rules  .to  produce 
given  .        •        .        .        .        .118 

HILARY  Tf  ](tHj  1822. 

.    Paid  Clerk  in  Court  signing  consent  to  Pnblicatiom 

'Jjass  pttbKcation  .        .        .        .068  t>y  consent. 

Term  fee,  &c.   cause  in  Registrar's 
V6ok  .        .        .        ...    1     1    8 

EASTSR  TBRM,  1822. 

Term  fee,    &c.  cause  in  Registrar's 
jpttper 118 

TRINITY  TERM,  1822. 

Term  fee,  &c.  cause  in  general  paper      118 

MICBABLMAS  TERM,  1822. 

DrawinK  observations,  three  and  a  half 
sheets,  and  copy  •        •        •        •    1  15    0 

Fee  to  Mr.  U.  with  brief,  and  clerk    .  10  15    0  Brief*. 

B  b5 
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DEFENDANTS'  COSTS. 


CHAPTER 
LXXIIT. 


Tkx«d  off. 

£ 


Auendiiig 
ConrL 


Miontea. 


Rectifying. 


Restraint  on 
Btoclc. 


Attending  him  .  .        -£0 

Another  copy  brief,  with  obsenrations 
for    counsel,   twenty-seven  and  a  half 

sheets 

Fee  to  Mr. therewith,  and  cleik 


6    8 


11  8 
11  0 
6    8 


13  4 

0  0 

0  0 

13  0 

12  0 


Attending  him  .... 

[The  like  to  each  other  of  the  counsel ; 

and  it  will  be  found  that  when  the 

fee  is  5  guineas,  ds.  and  not  25. 6d. 

is  considered  the  proper  fee  to  the 

clerk,  and  when  10  guineas,   then 

10s.,  and  so  forth.] 

15th  Nov.  Attending  Court,  the  cause 

not  called  on.  Clerk  in  Court  and  solicitor     0  13    4 

16th.    The  like  cause  called  on,  and 
ordered  to  stand  over  till  Monday             .     0 
18th.    The  like  cause  jpart  heard        .     1 
19th.    The  like  cause  heard  and  judg- 
ment given  1 

Paid  Court  fees        •        .         .        .     0 
Paid  for  copy  of  the  minutes       .         .     0 
Perusing  same,  and  attending  plain- 
tiff's solicitor,  on  his  requesting  an  alter- 
ation, and  attending  wim  him  at  the  Re- 
gister Office  thereon  .        .         .     0  13    4 

Having  been  served  with  plaintiff's  no- 
tice of  motion  to  rectify  the  minutes, — 
perusing  the  papers,  and  stating  instruc- 
tions to  draw  brief  thereon  .        .068 

Drawing  same,  and  fair  copy  for  coun- 
sel      .        .        .        .        .        .         .1 

Copy  minutes  for  him        .        .         .0 
To  Mr.  M.  with  brief,  and  clerk,  and 

attending 1  10    2 

Attending  Court  on  motion  when  the 
minutes  were  ordered  to  be  rectified        .    0 
Attending  the  Registrar  thereon  .    0 

Paid  for  copy  as  rectified   .         .         .0 
Attending  plaintiff's  solicitor  and  Re- 
gistrar, finally  settling  same  .        .        .0 
Paid  for  office-copy  decree  .        .    6 

Attending  examining  and  passing  same  O 
Attending  the  solicitor  of  the  Bank  for 
directions  to  take  off  the  restraint  from 
the  stock,  and  receiving  their  directions 
for  issuing  the  letter  of  attorney,  and  at- 
tending at  the  Bank  to  receive,  &c.  &c. 


0    0 
3    6 


6    8 

13  4 

14  0 

6  8 

7  6 
13    4 
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Taxed  off. 


[Sometimes  it  is  thought  necessary  to 
lay  a  restraint  upon  the  Bank  against 
suffering  the  transfer  of  funds  or  pay- 
ment of  the  dividends,  by  bill ;  or 
in  some  cases  by  distringas  without, 
or  before,  till  filed.]* 

Term  fee,  fitc.  .        .        .        .  £1 


CHAPTER 
LXXIII. 


1     8 


HILARY  TERM,  1823. 

Having  been  served  with  a  warrant 
to    bring    in    the    accounts — attending 
[these  attendances  must  accord  with  the 
fact,  whether  attending   the  defendants 
together  or  severally,]  taking  instructions 
0  13     4  fpr  their  [or  his]  accounts      .        .         .     0  13     4 
Drawing  account  of  the  personal  es- 
tate, fo.  — ,  and  fair  copy  for  the  Master 
[The  quantity  is  always  settled  by  the 
Master's  Clerk,  or  Clerk  in  Court, 
and  therefore  left  in  blank  in  the 
bill  of  costs  ;  but  for  the  solicitor's 
guidance  it  may  be  mentioned,  that 
the   computation    is   by  reckoning 
ninety  words  to  a  folio,  and  figures 
'  to  be  counted  as  words  at  length, 

and  the  charge  is  Sd.  per  folio.] 
Drawing   account  of   the  rents  and 

profits  of  the  real  estate,  fo. ,  and 

fair  copy  for  the  Master 

Warrant  on  leaving  the  accounts 
Copy  and  service       .... 
[As  many  warrants  and  services,  as 
parties  to  be  served,  which  of  course 
depend  upon  the  number  of  solici- 
tors and  Clerks  in  Court  for  distinct 
parties.] 
(Date.)— Attending  warrant   on  the 
account  of  the  personal  estate  of  the  de- 
fendant A.,  ana  proceeded    .        .        .068 

The  like  on  his  account  of  rents  and 
profits  of  the  real  estate         .        .        .068 
[These  attendances,  it  is  obvious,  must 
follow  the'  facts,  whatever  they  may 


Accounts. 


*  A  more  rammary  way  may  be  by  iasiiiiig  a  writ  of  distringas  in  the 
Exchequer. 
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CHAPmt 


Tavcdoff. 


PUiatUPa  ia- 
terrogaUMies. 


Payment  into 
Court. 


bo,  tt  to  iemnte  attendances  for  te- 
yeral  defendants,  or  one  for  all.] 
.  ^Date.)-— Attending    anotfaer  wanant 
on  {whom  eoer  the  account  May  be],  when 
the  tame  was  allowed   »                .        .£068 
[But  if  the  aoconnts,  instead  of  being 
allowed  in  the  first  instance,  ^ould 
be  deemed  insufficient,  and  plain- 
tiff shonld  tbereonan  exhibit  interiO- 
gatories  for  the  defendant's  emmi- 
nation ;  then  the  following  or  other 
oonesponding  Charges   most    take 
place,  but  rail  following  the  llu*tB 
and  Ike  pticlioe.    And  possibly  the 
liefiBodant^  instead  of  waitihg  to  be 
nerved  widi   warrants  lo  -cany  in 
their  accounts,  any,  in  some, cases, 
dioose  to  cany  them  in  irohmtarily, 
and  take  out  and  serve  warrants  on 
laoTtng,  &C.  &c.,  where  dtCmdants 
wish  for  despatch  in  the  causa.  The 
tame  sametimes  maybe  said  an  to 
costs  and  other  matfieis.1  ' 
Paid  for  copy  of  interro|atori«s  left 
ibr  examination  of  defendants,  the  execn- 
lan,fo.l2.          .                       .        .0 
Attending  warrant  to  settle 
Attending  warrant  to  bring  in  exami> 
aation  when  time  given                 .        . 
Instructions  for  affidavit  of  dividends 
received,  in  order  to  the  same  beiifg  paid 
into  Coot,  piHsnant  to  decree 
Drawing  same,  fo.  4,  and  engrohaing 
Attending  deponent  to  be  swon, 
Paid  filing,  and  for  office«copy 
Attending  Accountant  <ji«Aeral  for  his 
directions  to  the  Bank  to  receive  the  mo- 
ney          .068 

Attending  at  Ae  Bank  to  pay  "in  the 
money,  and  afterwards  to  file  cashier's 
t«oeii>t  .        .        .        .        .    0  13    4 

Paid  fifing,  and  attending        •  ,        .    0  12    8 
Term  tee,  &c»  .        .       \-      .118 


0 

8    0 

0 

6    8 

0 

6    8 

0 

6    8 

0 

7    6 

0 

6    8 

0 

6    8 

•  V 
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Taxed  off. 


EASTER  TERM,  1823* 

Term  fee  and  letters,  warrants  ii  bring 
■Dfisaminatioii    •       •        «        «-       .£1 

TRINITY  TERM,   1839< 


Plaintifis  having^  obtained  an  order  that 
d/afendnnts  should  put  in  their  ezamina- 
lioa  within  fiaur  daj^s*  or  stand  coonnitted, 
•wHdraiwiag  motion  lo  discharge  the  order, 
on  the  gBOund  of  defendant's  incapacity, 
eepy  and  seivioe  .      ' « 

>    [This- is  KNiely  tntrodiiCBd  to  show 
what  may  oconr.in  practice.  In  this 
iostance>  there  was  much  trouble  in 
proeuring  evidence*  by  affidavit,  of 
the  incapacity  ;  but  at  fength  irarious 
alGdavitswere  filed,  and  Uien  abbre^ 
viated,   and  added  to  a  brief  for 
counsel.] 
Xnstnictions  to  counsel  to  move  > 
Copy  order  to  annex  to  brief        » 
To  Mr*  B  ■    '   with  brief,  and  derk. 


CHAPT£E 
IXXtll. 


1     8 


and  attending 

(Date.) — Attending  Court  when  the 
order  was  suspended,  on  undertaking  to 
put  in  the  examination  within,  a  reason- 
able time,  with  liberty  to  make  a  fuKher 
^application  if  neoessaiy         «        .  '     . 
Attending  the  defendants  taking  in* 
structions  for  answor  to  the  intetrogato- 
lies*  •        •        .        h,        rf      '  •  .      • 
[If  a  commission  be  aecesHtry^  it  will 
bejascoUected  the  Master's  certificate 
must  be  procured,  and  then  an  order 
for  a  comroissioii  obtained  and  dmwn 
up,  and  the  commission   obtained 
.  fton  Cierk  in  Court,  and  exeeuted 
like  other  commissions  for  taking  an- 
swers.   But  otherwise  the  examina- 
tion is  to  be  prapaied  and  taken  like 
an  answer  :  and  then : — ] 
Paid  on  leaving  examination 
Warrant  on  leaving,  copy  and  service 
Plaintifib  having  served  an  order  to 
refer  the  examination  for  insufiiciency,  at- 


0 
0 


2 
1 


0 
0 


5 

a 


*  See  plaintiff's  corresponding  costs  on  this  subject,  ante. 


Order  dis* 
charged. 


0    4    0 


6 
0 


1  10    2 


0  13    4 


0  13    4 


Exaraina' 
tion. 


0 


Reference. 
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CHAPTER 
LXXIII. 


Taxed  off. 


H(iok»  ami 
papers. 


Mortgagee. 


0     6     8 


tending  warrant  thereon,  when  the  Mas- 
ter requiied  a  further  examination  to  be 
put  in  £0    6    8 

[Similar  charees  as  for  the  first ;  then — ] 
raid  on  leavmg  the  further  examina-      ' 

tion .050 

Warrant  on  leaving,  copy  and  service*     0    3    6 
[And  if  served  with  warrant  for  pro- 
duction of  books,  papers,  &c.  there 
will  then  be  an  attendance  on  the 
defendants  thereon,    and  to  select 
them,  and  to  take  instructions  for 
the   accompanying   affidavit;    and 
then  for  drawing,  engrossing,  read- 
ing over,  gettii^  sworn,  and  leaving 
it  with  the  books,  &c.  in  the  Mas- 
ter's office  ;  and  then  : — ] 
Paid  the  Master's  clerk,  comparing  the 
schedule  to  the  affidavit  with  the  books 

and  papers  left 0    6 

Paid  for  a  box  for  the  same  .  •  O  10 
Paid  for  Master's  certificate  .  .06 
Attending  for  it,  and  to  file  .  .06 
Paid  filing,  and  for  office  copy  ■•  .05 
Warrant  on  leaving,  copy  and  service  O  3 
Attending  plaintiff's  warrant  to  in- 
spect    

Attending  the  defendant  W.,  the  mort- 
gagee, conferring  and  advising  on  his 
account,  and  takmg  instructions  to  pre- 
pare charge  thereon  .... 
[Drawing  same,  &c.  as  above,  and  the 
same  proceeding  until  allowed.] 

Drawing,  and  fair  copy,  his  costs  at 
law  in  the  action  by,  &c.,--(£jectment.) 

fol.  18 0  12    0 

[Warrants  on  leaving,  and  to  proceed.] 
Attending  thereon,  and  the  Master  re- 
fused to  allow  same,  unless  taxed  •         .068 
Summons  to  tax,  copy  and  service       .040 
Warrant  to  proceed,  copy  and  service      0    3    6 
Attending  taxing  same,   as  between 


8 
6 
8 
8 
0 
6 


O    6    8 


0    6    8 


*  When  the  examinations  have  been  allowed  and  the  accoDiita  recti- 
fied by  them,  vhich  may  require  several  warrants  and  attendances,  tliat 
part  of  the  suit  is  complied  with,  fiat  the  possible  varieties  of  the  drcniB* 
stances  cannot  of  coarse  be  detailed. 
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Taxed  off. 


attorney 
from£- 


and  client, 
to£. 


when  bill  reduced 


CHAPTER 


.£0 


10 
10 


0 
0 


Paid  Master  at  the  Common  Law  Office    0 
Warrant  on  leaving  the  Master's  allo- 
catur of  costs  taxed,  copy  and  service      .    0 
^Copies  of  all  claims  of  creditors  are  to 
be  taken  from  the  Master's  Office, 
and,  if  necessary,  your  client's  con- 
ferred   with    thereon,    though    not 
allowed  in  strict  costs.] 
Attending  with    the    defendants    on 
plaintiffs'  warrant  to  inspect  books  and 
papers,  when  it  appear^  there  was  a 

debt  due  to  the  deceased  from  Mr. , 

[one  of  the  creditors]  which  should  be 

set  off  against  his  claim         .        .        .068 

Attending  warrant  on  his  claim, 

when  his  demand  was  ascertained  .068 

Paid  for  copy  of  the  state  of  facts,  and 
proposal  for  the  maintenance  of  the  plain- 
tiffs, the  infants,  fol.  20         ...    0 
The  like  of  affidavit  in  support  thereof      0 
[Copies  not  strictly  allowed.] 
Attending  defendants,  the  executors, 
on  the  propriety  of  the  sums  proposed  for 

maintenance 0    6    8 

Attending  warrant  when  proposal  al- 
lowed   0    6    8 

Paid  for  copy  of  the  separate  report 

thereof,  fol.  90 2    5    0 

[Copy  not   allowed   but   in  country, 
cause,  or  specially  desired,  nt  supra.J 
Attending  four  wanants  to  settle         .16    8 
Attending  at  the  Bank  to  make  inqui- 
ries respecting  the  retransfers  of  the  stocks 
which  had  gone  to  the  Commissioners     .068 

Drawing  out  statement  of  the  capital 
stock  which  had  been  transferred  to  the 
Commissioners,  under  the  56  Geo.  3,  and 
of  the  dividends  due  thereon  .        .        .0150 
[The  taxation  of  these  charges  is  not 
pretended  to  be  given :  they  are 
given  for  another  and  more  import- 
ant purpose.    The  taxation  must  be 
governed  bv  circumstances.] 
Attending  making  inquiries  in  London, 


6 

8 
0 

LXXIII. 

4 

4 

6 

Creditors. 

Debts. 


Maintenance. 


Bank. 
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CHAPTBft    Tucdoff. 

Lxxni. 


Identity. 


Stamp  Office. 


9Mf»G,T.  and  C.  T.,  two  of  Ae 
tnisteet  of  the  ^uk  stock  .j£0 

Wriliu|^  letltif  to  iht  tector  of 


6    8 


•tititt^  drconstaiioeti  foSy,  and  re^uest- 
inff  ioibnnatioB  .wlmether  they  ^were  dead 
oruTing,  &e.  &c.  .068 

Instrnctiom  for  aAdaTit  of  identity,  to 
fteeonmmy  certificates  of  the  batial  of  the 

Talbote .068 

(DrawUg  and  engmssio^  as  nsoal) 

Letter  lo  the  rector  of therewith  .036 

FuB  his  chai^ges       •        •        .        • 

(Date.) — Attendmg^  to  deliver  letter 

ntMBk  defendant  to  tiie  Crotemor  of  the 

Bank 0    6    8 

90.— Attending  at  Ae  Bank  to  feam 
the  fate  of  the  appKcation,   but  they 
wanted  ewdence  of  the  decease  of,  fltc.  .068 
[Variotts  other  inquiries,    as   to  the 
deaths  of  individuals,  and  affidavits 
'  verifving  ceftAeates  of  burial.] 
AtteirfBng  at  the  Stamp  Office  to  obtain 
a  ceitificaite  of  the  payment  of  the  duty  on 
fte  legacies  to  Mrs.  rf.  and  Mr.  A.  (the 
receipts  not  being  found)  but  the  books 
did  not  go  so  far  back    .                .        .068 
[Examining  bimdle  of  papeis  sent,  to 
'  see  if  any  in  support  of  account.) 
The  Master  having  called  for  Mr.  k.'s 
banker's  book,  to  ascertain  what  payments 
Kibd  been  made  fhroush  that  channel. — 
Attending  Messrs.  Child  and  Co.,  in- 
specting their  books  for  the  year , 

when  idiscovered,  &c.  &c.,  but  they  de- 
clined furmsbtng  any  copy  of  the  account  0  13  4 
[Affidavits  as  to  the  state  of  banker's 
account,  prepared  and  carried  in,  and 
the  usual  warrants  thereon.  A^lso 
attendances  at  Doctor's  Commons 
respecting  payments  :  and  at  the 
Bank,  to  know  if  the  Commissioneni 
had  transferred  the  stock  to  thi^  trus- 
tees,  when  informed  it  could  not  be 
done,  as  the  injuiiction  obtained  ^  , 

the  Chancery  suit  had  not  been  t»^ 
moved — tHidattendingMe«rs«Kaye»- 
Freshfield,  and  Co.,  solicitors  to  the 
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0     16 


Bank,  to  press  for  the  remoyal  of  the 
stop  placra  on  the  account.    Many 
other  attendances  on  the  Bank,  and 
the  solicitors,  to  have  the  restraint 
lemoYed,  and  many  applications  re- 
specting deceased  legatees,  to  who«i 
their  legacies  had  been  paid.] 
Attending  plaintifis'  solicitor  as  to  ob- 
taining the  opinion  of  Mr.  M.,  the  actuary 
of  the  Equitable,  on  the  value  of  the  cott- 
tingent  interest  of  the  money  cbaiiged 
upon  the  premises         .        .        .-.£068 

Plaintin  having  applied  for  oommis- 
sion  to  examine  witnesses,  as  to  the  rental 
and  value  of  the  estates— attending  de- 
fendants the  executors,  thereon,  and  for 
Commissioners'  names  .  .      ..06 

Writing  letter  to  W.  S.,  at -,  and 

to  request  his  attendance*  and  giving  him 

instructions 0    5 

Writing  to  the  Commissioners  thereon     0    5 

Making  cop^  of  the  petition,  served,  of 

plainti0s,  the  mfants,  to  confirm  report  of 

maintenance,  for  counsel  to  aj^peajc  and 

consent  on  the  hearing,  six  and  a  naif 

brief  sheets 118 

To  Mr.  M.  therewith,  and  derk,  affd 

attending 1  10 

Attending  Court,  petition  not  called  on  0  10 
The  like  when  oroer  made  .  .0  13 
Paid  Court  fees  .  .  ..07 
Perusing  order,  as  drawn  by  the  Begis- 
trar,  and  attending  passing  same  .  .  0  13 
Term  fee,  &c 11 


CHAPTER 
LXXUI. 


Insurance 
office. 


CommiBaion 
for  evidence. 


8  Report  of 
niuntenance 


0 
0 


2 

0 

4 
0 

4 
8 


MICnAXLMAS  TBAH,  1823. 

Paid  Messrs.  their  bill  on  the 

executing  of  the  commission,  &c.*  .17    3  10 

[Paid  Clerk  in  Court  for  copy  of  the 
depositions  taken  under  it    Abbre- 
viating, perusing,  and  coniudering, 
and  making  minutes,  attending  de- 
,  ,^  fendants,  t^e  executors,  tfieieon(not 

*  The  eotts  of  correspondents  or  agents  employ^  in  the  eoontry  by  the 
solicitor  in  town,  sometimes  require  examtbattoli  Md  redaction  at  con- 
taining  diariet  wUeh  the  Matter  will  not  aUpw^n  taxation. 
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CHAPTER 
LXXIII. 

State  of  ficta. 


Taxed  off. 


Sale  room. 

General  re. 
port. 


allowed). — Paid  forcopy  of  Mr.M.'s 
deposition  as  to  the  contiogeot  inte- 
rest, abbreviating  the  same.] 
Paid  for  copy  of  plaintiffs'  state  of  facts 
as  to  the  freehold  and  leasehold  estates  of 
which  testator  died  seised  or  possessed, 

fol.  32 £0 

(No  fair  copy  allowed,  ut  supra.^ 
Attending  warrant  thereon  when  al- 
lowed   

Paid  for  copy  of  the  particular  of  the 
estates  to  be  sold,  fol.  30        ... 

Attending  plaintiffs'  warrant  thereon, 
when  the  particular  was  settled 

Attending  warrant  to  fix  time  of  sale, 
when  the  26th,  &c.  was  appointed 
[Then,  paid  for  copy  state  of  facts  as 
to  the  rentals  and  value  of  estate 
and   contingent  interest,   attending 
executors  thereon,  (no  copy  for  them 
allowed,  unless  expressly  ordered,  as 
before,)   attending  warrants  there- 
on, when,  on  the  last,  they  were  al- 
lowed ;  then  : — ] 
Paid  for  copy  of  plaintiff 's  bill  of  costs 
up  to  the  hearing,  fol.  70       .        . 

Attending  three  warrants,  taxing  same. 
Clerk  in  Court,  and  solicitor 

[If  you  attempt  making  out  your  biUs 
of  costs  without  your  Clerk  in  Court's 
bill  before  you,  you  must  almost  ne- 
cessarily make  some  omissions  or 
other.] 
[The  same  charges  as  to  the  other  par- 
ties' costs.] 
Term  fee,  &c 

HILARY  TERM,  1824. 

(Date.)— Attending  the  sale  of  the 
estates  at  the  public  sale  room 

Paid  for  copy  of  Master's  general  re- 
port, fol.  160 

Making  a  copy  thereof       ... 

Perusing  and  considering  same,  and 
comparing  it  with  the  papers,  and  making 
several  alterations  and  corrections  therein 

Attending  twelve  warrants  to  settle  ,  . 


16    0 


0     6    8 


0  15    0 


0    6    8 
0    6    8 


1  15    4 
1  17    0 


1     1    8 


0    6    8 


4 
2 


0 
4 


0 
12 


13 

0 


0 
6 


4 
0 


DEFENDANTS'  COSTS. 


571 


Taxed  off. 


Drawing  brief  for  the  defendants  the 
executors,  on  farther  directions,  six  brief 

sheets £2    0    0 

Two  fair  copies  for  counsel  .  .200 
[Fees  to  counsel,  and  attending  them ; 
and  the  like  charges  for  the  other 
parties,  viz.  defendant,  the  mort- 
gagee ;  the  heir-at-law ;  the  other 
defendants;  then,] 
(Date.) — Attending  Court,    cause  in 

paper 0  10    0 

Clerk  in  Court  attending    .         .         .034 
14th. — Attending  Court,  cause  called 
on,  ordered  to  stand  over  till  next  con- 
sent day       0  13    4 

Clerk  in  Court  attending    .        •        .068 
Term  fee,  &c 118 


CHAPTER 
LXXIII. 


EASTER  TERM,  1824. 

Refresher  fee  to  Mr. ,  and  clerk, 

and  attending 

13th. — Attending  Court,  cause  heard 

Clerk  in  Court  attending    . 

Paid  Court  fees         .... 

Term  fee,  &c«   ..... 

Paid  for  copy  minutes 

A  great  many  attendances  thereon 

The  plaintiff  having  put  the  cause  into 
the  paper  to  be  spoken  to  on  the  minutes, 
brief  for  counsel,  and  copy    . 

To  Mr.  B.  therewith,  and  clerk  . 

Attending  him 

Attending  Court,  (date,)  cause  in 
paper,  but  not  called  on         .         .         . 

Attending  Court,  (date,)  cause  heard 
and  minutes  disposed  of         .        .        . 

Perusing,  ana  attending  Registrar  set- 
tling same 

Paid  for  an  office  copy  of  the  oixler 

Perusing  same,  and  attending  Regis- 
trar examining  it,  and  on  passing  the 
original  decree 

Term  fee,  &c 


Refresher 

1  10 

2 

0  13 

4 

Hearing. 

0    6 

8 

0  13 

0 

1     1 

8 

0    7 

0 

Minutes. 

0  13 

4 

0  10 

0 

1     3 

6 

0    6 

8 

0  13 

4 

0  13 

4 

0  13 

4 

6    7 

6 

0  13 

4 

1     1 

8 
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LXXin. 


DWideodfc 


SteteoCteeta. 


ReceiTing 
owu. 


Sabteqaent 
iDtereat. 


Recoavey- 
ance. 


0     6    8 


0 
0 


6 
6 


TBINtTY  TERM,  1824< 

Attending  to  receive  arrears  of  difi- 
dends,  as  directed  by  the  oider      .        .  £0  13    4 

[Drawing  and  engrossing  affidavit,  as 
to  the  amount,  attending  defendant 
to  be  sworn  to»  and  filing  same,  and 
o6ke  copy.] 

Attending  Accovotant-General  for  his 
directions  to  receive  the  money      • 

Attending  at  the  Bank  to  pay  in  t^ 
mone^ 

Paid  filing  certificate 

[Instructions  for  letter  of  attorney  to 
transfer  the  £100  stock  to  the  Ac- 
conntant-General ;  paid  for  same ; 
letter  instructions  for  the  execution 
thereof;  attending  to  lodge  same  at 
the  Bank ;  atteMin^  Accountant- 
General  with  instructions  for  trans- 
fer ticket ;  paid  for  the  same.] 

[Drawing  state  of  facts  as  to  subse- 
quent interest  on  .the  legacies,  foL-i-* 
and  copy ;  warrant  on  leaving,  and 
to  proceed.] 

Attending  Accountant-General  receiv- 
ing costs      0 


6 
4 


Paid  filing  certificate  of  payment 
Paid  for  copy  of  W.  L.'s  daim  of  sub- 
sequent interest  on  his  bond,  and  debt 
proved  in  the  cause,  foL  3     .        •        .016 
Attending  warrant  thereon         .         .068 
Paid  for  copy  of  the  reconveyance  fix>m 
the  mortgagee  left  with  the  Master,  fo.  — . 
Perusing  and  considering  same,  and 
comparing  it  ¥dth  the  deeds  and  proceed- 
ings in  tM  cause.— (See  Table  of  Fees.) 

Paid  for  copy  assignment  of  Tern, 
fol.  — . 
Perusing,  &c. 

The  like  of  the  lease  for  a  year,  fo. 
Attending  warrant  to  settle  lease  for  a 
year,  when  same  allowed       .  .068 

Attending  two  warrants  on  the  release     0  13    4 
The  like  of  assignment  of  terms  •    0  J3    4 

Drawing  charge  of  subsequent  interest 
due  to  defendant,  the  mortgagee,  fol.  6  .    0    4    0 
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0     6 


[Warrant  on  leaving ;  to  proceed;  and 
attending  when  allowed.] 

[Examining  the  engrossments  with  the 
draft]— (Ta6/c  cf  Fees.) 

Attending  the  mortgagee,  reading  over 
and  attesting  his  signature  of  all  the 
deeds £110 

Attending  defendants,  the  executors, 
on  the  notice  served  for  their  paying  in 
their  balances  in  a  fortnight,  when  they 
desired  that  application  might  be  made 
for  longer  time 0    6    8 

Attending  plaintiff's  solicitor  thereon, 
but  he  would  not  consent      .        .        .068 

Drawing  brief  for  counsel  on  motion 
for  that  purpose 0    6    8 

Drawing  notice  of  motion,  copy,  and 
service 0    4    0 

Fair  copy  brief  for  counsel,  and  copy 
notice  to  annex 0    4    4 

To  Mr.  M.  to  move,  and  clerk,  and 
attending     .        .        .        .        .        .    1  10    2 

Attending  Court  on  motion,  when 
order  made  for  payment  within  a  month      0  13    4 

Attending  the  executors  on  the  writ  of 
execution  of  the  order  served  .        .068 

Attending  them  afterwards,  on  attach- 
ment being  issued,  when  they  furnished 
me  with  the  money       .        .        .        .068 

Attending  the  Accountant-General's 
for  directions,  and  at  the  Bank  for  the 
purpose  of  paying  the  money  into  Court      0    6    8 

Paid  for  certificate  of  paying  in  the 
principal  by  the  defendant  H.,  filing 
same,  and  for  ofiice  copy       .        .        •    0  10    0 

The  like  of  interest  .        .        .        .    0    4  10 

The  like  certificates  of  payment  by 
defendants 0    9    0 

The  like  of  rents  and  profits        .        .    0    4  10 

Attending  taxing  and  settling  the  costs 
8  of  contempt 0    6    S 

Paid  for  copy  of  plaintiff's  proposal  for 
a  Receiver,  fol.  6  .        .        .        .030 

Attending  several  of  the  defendants 
thereon,  and  on  the  proprietor  of  opposing 
the  appointment,  and  proposing  another      0  13    4 


CHAPTER 
I.XXIII. 


Payment  of 
balances. 


Wrltofexe. 
cation. 


Receiver. 


0 

9 

0 

0 

6 

8 

0 

5 

0 

0 

6 

8 
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CHAPTER     Taxfdoff. 
LXXIII.      ^  Drawiog  counter  proposal,  fol.  6        .£030 

*  Warrant  on  leaving,  copy  and  service      0    3    6 

Attending  the  plaintiffs'  warrant  there- 
on, when  the  proposal  was  rejected         .068 
[There  may  be  much  further  proceed- 
ing before  the  Master ;  evidence,  &c.] 
Paid  for  copy  draft  recognizance,  and 
affidavit  of  sureties,  fol.  18    . 
Attending  settling  same     . 
Paid  for  copy  report  approving  proposal 
and  recognizance,  fol.  10       . 
Attending  settling,  same     . 

[Paid  tor  copy  of  plaintifis'  costs  sub- 
sequent to  the  nearing ;  attending  four 
warrants  thereon  ;  the  like  of  the  other 
costs,  and  attending ;  then  : — ] 
Paid  filing  certificates  of  payment        .046 
[The  solicitor's  attendance  on  the  Ac- 
countant-General  to  receive  his  costs, 
never  allowed.] 
Term  fee,  &c.  .        .        .        .118 

[More  specimens  might  unquestionably 
be  given  of  defendants'  costs,  but 
then  they  must  consist,  nine  parts 
out  of  ten,  of  the  common  costs  of 
every  cause ;  and  what  remains  is  so 
obviously  gathered  (as  a  counterpart 
or  echo)  from  plaintiffs'  costs,  as  to 
render  it  a  mere  useless  repetition, 
where  variety  ought  to  be  the  object. 
And  it  is  sufficiently  seen,  that  the 
principles  and  leading  features  of  all 
costs  are  similar  and  few ;  the  modi- 
Jication  of  them  must  arise  from  the 
practice  calling  it  forth.  The  changes 
are  rung  upon  petitions,  motions, 
hearings,  &c.  &c.,  without  end. 
The  charges  once  known  are  always 
known.  The  author  wishes  here 
also  to  observe,  with  respect  to  the 
documents  carried  into  a  Master's 
office,  that  information  is  what  the 
Master  requires,  whether  by  way  of 
state  of  facts,  or  charge,  or  both  com- 
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CHAPTER 
LXXIII. 


Guardian   for 
infant. 


bined.  The  forms  of  those  papers 
are  a  secondary  object;  the  facts 
which  constitate  the  substance  of 
them  are  indefinitely  different ;  and 
the  exact  modes  are  nearly  as  various 
as  the  tastes,  &c.  of  each  solicitor. 
This  is  meant  *  as  a  general  intima- 
tion, that  thought  and  judgment 
must  be  employed  in  every  case  to 
state  and  show  the  facts  required.]  — 
Specimens  of  Documents  will  be  met 
with  in  Vol.  II. 

For  Appointing  a  Guardian  to  an  Infant, 

In  case  of  an  ex  parte  application, 
(not  in  a  cause,)  the  course  would  be 
as  follows : — 

In  Chancery. 

In  the  Matter  of  M.  P.  an  Infant. 

(term.) 

Instructions  for  the  petition        .         .  £0  13     4  Petition. 
[If  circumstances  should  make  it  neces- 
sary to  make  copies  of  any  will,  or 
other  document,  they  may  be  allowed 
or  not,  as  the  Master  may  see  fit ; 
then  the  drawing,  engrossing,  pre- 
senting,   answering    the    petition  ; 
then  drawing  up  the  order,  and  copy 
of  the  ordering  part  for  the  Master 
as  usual ;  then — j 
Drawing  state  of  facts  and  proposal,* 
and  fair  copy,  at  Sd.  per  fol.  18.    .        \i     0  12    0 
Instructions  for  affidavit  in  support 

thereoff 0    6    8 

Drawing ;  attending  reading  over ; 
engrossing  and  oath;  [not  filing]  war- 
rant on  leaving  the  state  of  facts  and 
it ;  the  like  to  proceed,  as  usual ;  then, 
attending   thereon,   when    the    Master 

*  The  state  of  facts  (as  will.be  seen  in  vol.  ii.)  embodies  the  petition 
with  tach  additional  matter  as  may  be  necessary  for  the  Master,  thongh 
not  for  the  Court. 

t  The  affidavit  mnst  verify  all  the  parts  of  the  affidavit  for  which  there 
is  not  an  autfientic  document. 
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CHAPTBE    TaMdoC. 
LXXin.  n^ttind,  iatddidoB  to^  aiidhnrit,  that 

L  J*  O.  slMrakl  lign  her  conieDt  to  the  a^ 

£  poiDtment £0    6    8 

Drawuig  and  fair  copy,  conaent  for  her 
signatare  aceoidingly  .        .        .        .068 
Then;  another  warrant  on  state  of 
facta,  and  attending  it,  (no  service 
in  an  ex  parte  pioceeding,)  when  the 
state  of  facts  and  proposal  were  al- 
lowed ;  then  hespealung  and  pay- 
ing for  the  Master's  report,  as  usual ; 
then  the  warrants  on  preparing,  to 
settle,  and  to  sign  ;  then  attending 
ezaminine  the  transcript,  and  pay- 
ing for  ue  report,  and  gave  the 
Master's  clerk;  attending  for,  and 
filing  report;  then  instructions  for 
the  petition  to  con&rm   it ;    then 
drawing  and    fair  co|^  petition ; 
engrossing  it  to  present,  and  attend- 
ing ;  then  copy  for  counsel  —  brief 
sheets ;  fee  to  counsel  and  attend- 
ing ;  then : — 
Attending  Court,  petition  heard,  and 
order  made,  confirming  report,  and  ap- 
pointing you  the  guaraian,  on  entering 
into  a  lecognizance  to  account*  .    0  13    4 

Then ;  paid  Court  fees,  7s.,  and  for 
the  minutes ;  attending  settling 
them  ;  and  drawing  up,  and  pass- 
ing, and  entering  order.  No  term 
fee,  but  letters  and  Messengers,  5c. 
Perhaps  another  Tenn  may  arrive 
before  the  completion  of  me  busi- 
ness ;  if  so,  then  : — 

(the  term.) 

Copy  of  the  order  [viz.  the  ordering 
part]  for  the  Master      .        .        .        .026 

Paid  Master's  clerk  drawing  and  en- 
grossing the  recognizance      .        .        •     0  10   0 

Paid  for  copy  of  the  draft  .        .060 

Paid  for  allowance    .        •        •        .026 

*  A  recognizance  is  not  In  all  cases,  perhaps  not  often,  rehired  to  be 
entered  intv. 
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Taxed  off.  CHAPTER 

Attaodini^  to  get  reeognfaanee  entered  lxxiii 

£  into     •        •        .        .        ,        .        .£0    6    8    L- 

Paid  for  one  cognisor        •        ,        .026 
Paid  Master's  cleik's  attendance  to 
enrol  recognizance,  and  for  receipts        •  *  0    9    2 
Paid  enrolling  ,        ,        •        .076 

Paid  for  copy  draft  report  .        .040 

[In  speaking  of  reports,  even  general 

or  other  large  reports,  it  may  be  re- 
marked, that  errors  sometimes  arise,, 

not  discovered  till  after  its  being 

signed,  and  even  left  in  the  Report 

Office  to  be  filed.    If  such  error  be 

of  so  obvious  a  description,  that  the 

Master's  clerk  will,  to  save  trouble 

and  expense,  feel  himself  justified 

in  making  the  correction,  the  Clerk 

of  the  Reports,  in  the  Report  Ofiice, 

with  whom  you  file  it,  will  attend 

with  the  original,  to  the  Master's 

clerk,  on  his  usual  fee.}     Then  : — 
[Warrants  on  preparing,  and  to  settle, 

and  attending  thereon,  and  the  same 

payments  for  the  report  and  tran- 
scribing, and  to  the  Master's  clerk  ; 

and  attending  the  Master  for,  and 

then  to  file,  and  filing  and  office 

copy,  and  letters,  and  messengers, 

as  above.} 


'  Costs  (f  Defendants  en  Dissolving  a  Special  Ji^unction. 

In  Chancery. 
Between,  &c. 

The  Costs  of  the  Defendants. 

TRINITY  TEBM,  1823. 

Attending  bespeaking,  and  for  office 
copy  affidavits  filed  by  plaintiff  in  support 
0    6    8  of  application  for  injunction  .         .068 

Paid  for  same 14    0 

Drawing  and  copy  instructions  to  Mr. 

VOL.  I.  C  C 
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CHAFTBE    Taxed  oft 

L  XXIII.  """^  ^®  Hf^y  ^  ^  I^^  CktBcdkur  for 

*  £0    2    6  leave  to  move  to  dissolve  uijuncttoa*     .£050 

0  13    0      Fee  to  Mr.  Htrt  and  cltrk         .        .13    6 

0    6    8      Attendinf  Um  .        .        .        .068 

24th. — Attending  Conit,  cause  men- 

tioned,  and    oidered  to  be   mentioned 

agaiD  to<morioiir,  tke  I^OJid-ChaBOellor 

0  13    4  not  having  time  to  hear  the  amplication  .    0  13    4 

25.— Attending   Const,  cauae   men- 
0    6    8  tioned,  and  leave  given         .        •         •     0  13    4 
Drawing  uid*oopy  and  service  of  no- 
tice of  motion  to  diinolve   injanction 

0     10  accordingly 0    5    0 

Drawing    and    engvosaing    affidavit 
0    0  10  thereof         .        .        .        .        .        .050 

Attending  swearing  and  paid  oath      .078 
Paid  for  office  co{^  .        .         .068 

Abbreviating  plaintiff's  bill,  fo.  22; 
plaintiff's  affidavit,  fo.  19;  defendant's 
answer,  fo.  36,  in  all  fo.  79  .       ..         .16    4 

5    6    8      Four  copies  for  counsel,  12  sheets      .800 
10    0      Drawing  observations  to  add  to  briefs     10    0 

Four  copies 2    0    0 

Four  copies  notice  of  motion  to  annex     O    4    0 
Fonroopies  injunction  to  accompany 

same  . 

Fee  to  Mr.  Hart  with  brief  and  clerk  .576 

Attending  him  .        .         .         .068 

Fee  to  Mr.  S.  with  brief  and  clerk      .356 

Attending  him  .        .         .068 

3     5     6       Fee  to  Mr.  H.  with  brief  and  clerk     .356 

0     6    8       Attending  him  .         .         .         .068 

3    5    6       Fee  to  Mr.  B.  with  brief  and  clerk     .356 

0    6     8    Attending  him   .        .         .         .         .068 

Attending  Court  on  motion  to  dissolve 

injunction,   when  same  was   dissolved 

with  costs 0  13    4 

0    6    8      Attending  bespeaking  order       .         .068 

Paid  thereon 0    6    0 

Paid  for  copy  minutes       .        .         .020 

Close  copy 0    10 

Attending  settling     .         .         .         .068 
Paid  entering  .        .        .        .        .016 


*  Soch  applications  sre  frequently  made  on  nrgent  or  other  adeqoate 
occasions. 


Taxed  off. 
£ 
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Copy  order  for  the  Master 

Drawing  bill  of  costs  and  copy  for  the 
Master,  fo.  8 0 

Warrant  on  leaving,  copy  and  service 

Warrant  to  tax,  copy  ana  service 

Attending  taxing      .... 

Paid  Clerk  in  Court .... 

Certificate  of  costs    .... 

Attending  filine        .... 

Paid  filing,  and  for  office  copy 

Snbpcena,  &c.  (eanditwmU*) 

Term  fee.  Clerk  in  Court,  and  so- 
licitor   

Letters  and  Messengeis    . 
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*Conditional  costs  deducted 


£0    2 

CHAPTER 
LXXIII. 

0    5 

4 

0    3 

6 

0    3 

6 

0    6 

8 

0    6 

8 

1     0 

8 

0    6 

8 

0    4 

8 

1     5 

8 

0  16 

8 

0    5 

0 

42  13 

4 

16  12 

8 

%6    0 

8 

1     5 

8 

24  16 

0 

•  Tliat  is,  if  the  other  costs  «re  volvpUrily  iNiid.  Wliat  tlie  conditional 
costs  are,  see  vol.  i«,  p.  5x7. 535. 
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sm  COSTS  IN  LUNACY. 


CHAPTER  CHAPTER  LXXIV. 

LXXtV. 

Casts  in  Lunacy. 

la  Chancery. 

In  the  matter  of  A.  P.,  spinster,  a  Lunatic. 

The  BUI  cf  CotU  cfthe  Ccnmittm  t»  ndng  out  tmd  executing 

ComifiMsifNi. 


TRINITY  VACATION,  1818* 


Taxed  off. 


[Many  joumies  and  ^attendances  in  the 
country)  and  in  LoI^od,  on  densees 
in  trust,  and  executdrs  of  a  will,  be- 
queathing to  the  lunatic  a  very  con- 
siderable fortune,  to  Confer  on  the 
profMie^  of  suing  out  a  commis- 
sion, she  being  totally  incapable  of 
managing  her  own  person  and  af- 
fairs, when,  &c.  &c.,  according  to 
circumstanoet,     and    many   other 
joumies,  to  examine  domestics  and 
medical  persons  ;  then — ] 
A  bill  inequity  being  filed  against tiie 
trustees  by,  &c.  &c.,  it  became  necessary 
to  proceed  in  the  intended  commisaion, 
journey,  &c.,  to  arrange  with  Mrs.  P., 
the  mother,  as  to  persons  to  be  appointed 
committees  of  person  and  estate. 

Instructions  for  a6^vit  of  W.  M., 
£0    6    8  Esq.,  the  surgeon  of  Miss  P.        .        .£068 
Drawing  same,  fo.  6,  and  fair  copy 

0    2    6  for  hun Q    8    6 

[The  like  instructions,  affidavit,  and 

copy  for  two  other  persons;  jour- 

nies  to  meet  and  read  over  adSidavit 

to  them  ;  engrossing,  and  sweaiiag 

before   Master  extraordiaary,  and 

paid  three  oaths,  7i.  6d.  •  Another 

Affidavit  by  a  friend  of  the  parly.] 

Fees  to  counsel,  settling  the  diafta  of 

the  above  affidavits  to  support  petition, 

ft  11     2  and  clerk,  and  attending       •        •        •    2  11    2 


COSTS  IN  LUNACY.  58 1 

Taxed  off. 

[Of  course  these  costs  will  vaiy  in  a  chapter 

town  matter,  and  under  various  cir-  lxxiV. 

cumstances.J  ,    "" 

£0  .6    8      Instructions  for  commission  of  lunacy.  iJO     13  4 

Drawing  and  engrossing  petition,  jour- 
ney to ,  to  obtain  Mr, 's  (the 

110  committee's)  signature  ,        .        .110 

2  12    6      The  like  to  Lord  A.  .        .        .    2  12    6 

Attendance  in  London  on  N.  R.,  Esq., 
0  13    4  for  his  signature   •        .        .        ,        .    0  13    4 

Attending  presenting  the  petition        .068 

Paid  answering         *        »        ,        .    0  16    0 

Paid  filing  affidavits  .        ♦        .        .    0  17    3 
0    6    8      Attending      . .        ,        .        ,        .068 

Attending  bespeaking,  and  for  commis- 
0    6    8  sion    ,        *        .        ,        ,        ,        .068 

Paid  for  commission  ,        .        .    9  17     0 

Solicitor'^  fee  thereon        .        .        .220 

Attending  commission  to  appoint  a  day 
0    6    8  for  executing  the  commission  ,        .10    0 

Drawing  and  engrossing  precept  to 
Sl»riff         .        .        ,        ,        .        .    0  10    0 

Attending  commission  for  their  signa- 

^.:        •  . 0  15    0 

raid  commission  fees  on  signing        .330 

Solicitor's  fee  thereon        .        .        .110 

Drawing  summons  to  witnesses  to  give 

evidence 0    6    0 

0    5    0      Four  fair  copies  to  serve    •        .        .    0  15    0 

Attending  Commissioners  for  their  sig- 
0    18  natures 0  15    0 

Paid  their  fees .        .        »        ,        .3    3    0 

Solicitor's  fee 110 

0    10      Making  copy  of  the  precept  to  keep    .010 

Attending  Sheriff  to  fix  day  for  exe- 
cuting commission        .        ,        ,        .088 

Service  of  summons  on  Dr.  W.,  in 

street,  and  copy  to  keep         •        ,        .050 

The  like  on  Mr.  D 0    6    0 

Clerk's  journey  to,  &c.  &c.,  to  serve 
summonses  on  witnesses,  out  all  day  and 
part  of  the  night  .        •        ,        .        ,1116 

Horse  hire  and  expenses    .        .        .110 

Perusing  will  and  codicils  of,  &c.,  up- 
wards, of  thirty  sheets,  to  draw  state  of 
facto  of  the  property  left  lunatic  thereby, 
to  lay  before  Uiejuiy    •        .        .        .    0  13    4 


58«  COSTS  IN  LUNACY. 


CIIAFYBE     l^*"  ••^ 
LXXIT. 


Diawing  italmientof'tlMWf«rtiI  de- 
viMt  md  beqnatli  to  Miss  P.,  two  brief 
£  sheets £0  13    4 

Two  kit  eopies  tkereof  .    0  13    4 

Drawiaf t  ud  iair  cooj,  staleiiieftt  of 
property  wherein  Ivoalic  IkuI  «  f  ested  in- 
terest, one  sheet   •        .        •        •        .     0  10    0 

Drawing,  and  two  fair  copies,  case  for 
CommiiSioQers,  five  sheeu     •       «        .    2  10    0 

Oct  27  and  28. — Attending  Conamis^ 
/lioneis,  on  opening  oommission,  to  eza- 

jnioe  witnesses  at ■  house,  when  Miss 

P.  was  declared  a  Imnalic  :~^^m  home 

two  days     .        .        .        *        •         .440 

Horse  hir6        «        •        «        •        •     1  16    0 

Paid  Mr.  M.,  the  quomm  Comana- 
^ioner,  for.  his  attendanoe,  and  chaise 
hire 7    7    0 

Paid  Mr*  J»  M«  hie  attendance  as  Com- 
missioner, and  chaise  hire     .        •        .330 

Paid  Hr«  J»W.  his  attendance  as Com- 
.missioner„  and  chaise  hire     .        •        .330 

Paid  chaise  hire,  dec*  of  Mr.  W.,  a  sur- 
geon  .        ...        .        .        .280 

Paid  M^  W.,  sttrgeon,  his  attendance 
and  journey  fron  M*p  to  examine  luna- 
tic's stale  of  mind,  to  enable  him  to  give 
evidence  before  the  jury        .        •        .550 

Paid  Mr.  M.  his  Va/b  attendance  for 
like  jNupose 5    5    0 

Paid  Under-;SheriiF  his  charges  for 
executing  precept,  and  attending  Com- 
.missipners,  chaise  hire  and  expenses  from 
.  S.  to  C,  38  miles        •        .        .        .  15  15    o 

Paid  seYOnteen  jutors  their  attendance, 
.one  guinea  each.  .        •        «        •        .  17  17    0 

Pbiderier        .        .        .        «        .10    0 

Paid  SheriiF's  officer  serringsttmroons 
,on  jury ;  horse  hire  and  expeiaea : — out 
two  days     .        .        •        .        .        .330 

Two  clerks'  attendance  assisting  on 
commission,  two  days  each  .        •        .340 

Drawing  and  eittrosaing  inquisition   .     1  11    6 

Parehttieat  and  duty         .        .        .    0  10    0 

Fair  copy  to  keep,  with  signature  of 
jury 0    5    0 
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Taxed  oir.  CHAPTER 

Paid  ConuBisnonen  examining  and  LXXIV. 

signing  inquisition       •        .        .        .£330  ' 

Solicitor's  fee 110 

SngToasing  coontetj^sfft  inqiiiaition  for 
.  execution,  of  Commissioners  and  jury     .    0  15    0 

Paid  expenses  of  Commissioners  and 
.juivatC.    •        .        ,        .        .        .    8  13    9 

Postages,  porteES,  and  special  mes- 
sengers              .  .    I  11     6 

Paid  filing  commission  and  inquisition     13    7 

Attending  to  fik  same       •        .        .068 

Entering  caveat  against  any  person 
taking  the  grant  •        •        •        .        .050 

Attending  to  enter  same    .        •        .068 

Drawing  and  engvossang  petitioo  for 
eider  of  refifuence  to  appoint  committees    0    5    0 
£0    2    6       Fair  eopj  thereof  for  tlie  CkanceUor  .    0    2^ 

Attending  preaenting»  and  for  same    .068 

Paid  iBSwering        •        •        »        .    0  15    0 

Paid  filing,  aM  for  office  copy  •        .0109 

Attending  filing,  and  for  office  copy  .068 

Several  attendances  and  conferences 
with  the  trustees,  on  the  subject  of  the 
propriety  of  Mrs.  A.  (the  mother)  being 
appointed  committee  of  the  lunatic's  per- 
son      0  13    4 

1819,  Jan.  21,  &c.>-[Severa}  confer- 
ences  on  this  su^ect  with  difiTerent  per- 
sons, which  must  be  according  to  circum- 
stances.] 

Attending.,  ^c*  &c.  respecting  the 
ooeunittee  of  the  estate,  which  was  also 
claimed  by  Mrs.  A.  (the  mother,)  when, 
after  mucn  discussion,  the  nuutter  was 
amicably  arranged  •        •        .    0  13    4 

Paid  Mr.  N«*  for  conference  relative 
to  appointment  of  committee,  and  clerk  13  6 
•  Again  attending  the  several  parties, 
when  it  was  agreed  thaft  Mr.  G.  should 
be  proposed  as  committee  of  the  estate, 
and  Mrs.  A.  of  the  person    .        .        .068 

Drawing  state  of  facts,  and  proposal 
acordipgly  .        •        .       ,        ,050 

•  The  counsel. 


684  COSTS  IN  LUNACY. 

CHAPTER    Tlui«l  off. 
LXXiv.  Dnwiiiff  and  engrosaing  affidaiit  of 

'  the  eligibiuty  of  Mr.  G*  to  be  af  pointed 

£  committee,  and  duty     •        •        •        .£050 

Attending  at  the  Public  Office  to  be 

sworn,  and  paid  *        ,        .        •        .078 

Copy  order,  for  the  Master        •        .026 

Warrant  on  leaving  state  of  facts*     .070 

Paid  for  copy,  aj£&vit  of  Miss , 

in  support  of  Mrs.A.'s  appointment^  fo*  7     0    3    6 
Copy  thereof    .        .        .        •         .024 
Warrant  on  leaving  affidavit  in  sup- 
port of  state  of  facts,  copies  and  services    0    7    0 

The  like  to  proceed,  copies  and  ser- 
vices  .        •        «        •        i        •        .070 

Feb.  11. — ^Attending  wajmint  on  state 
of  facts,  and  proposad  Ua  committee^ 
when  Mrs.  A.  ^nd  Xdr.  G.  aj^inted      .    0    6    B 

17. — ^Attending  Mr.  B.  on  the  subject 
of  the  pedigree,  and  the  difficulties  in 
finding  out  the  heir  at  law    .       *  >      .068 

25. — Attending  Mr.  R.  again,  who 
said  he  foand  the  same  difficulty,  and 
suggested  the  matter  should  stand  over 
for  the  present     .        .       ^       .«        .068 

Making  two  short  sketches  of  the  pe- 
digree— one  for  use,  the  other  for,  &c.  .    0  10    0 
Writing  in  explanation  thereof  «        .050 
[The  language  used  in  these  costs  is 
not  always  to  be  adopted  as  prece- 
dents :  many  items  are  written  very 
much  shorter  than  the  original,  and 
are  only  meant  to  show  the  sort  of 
business,  and  the  charges.] 
Messrs.  S.   having    left  a  pecBgree 
of  their  own    in   the    Master's  Office, 
paid  for  copy  thereof    .        »        «        .12    6 
Copy  for  the  country         .        .        .     0  10    0 
Paid  for  office  copy  affidavit  of  F*»  fo. 
34,  and  expedition       •        •        *        .    0  19  10 
Copy  thereof  for  the  country     «        .0114 

•  AU  theie  warnmts  being  chatiged  8».  is  oa  acconat  of  the  number  of 
eopUi  sod  mvicet,  whidi  shooM  be  mentioDed  in  esdi  charge.  Seel^bk 
of  Feei. 
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£  Paid  for  copy,  state  of  facts,  fo.  28    .£0  16    8    ^**^^^^^ 

Copy  thereof 0    9    4      ^^^^^' 

Paid  for  copy,  affidavit  of  S.,  fo.  6     .036 
Copy  thereof    .        .        .        .        .020 
[Other  affidavits  and  copies  may  fol- 
low.] 
It  being  thought  advisable  to  carry  in 
another  and  more  correct  pedigree  on  be- 
half of  the  committee,  drawing  a  very  full 
and  complete  pedigree  of  the  lunatic's 
family,  snowing  the  whole  of  the  next  of 
kin,  and  heir-at-law,  which  occupied  one 

entire  day 1  11  "  6 

Paid  Mr.  G.  for  two  careful  and  very 
well  executed  copies  of  this  pedigree,  to 
carry  in  with  the  sevei'al  affidavits  pro- 
cured in  support  thereof        •        ,.        .1116 
June  14,  15,  16. —  Attending  Miss 

,  a  member  of  the  family,  in 

street, square,  to  procure  from  her 

a  statement  of  the  A.  nimily,  to  enable 

me  to  procure  the  requisite  affidavit^     .16    8 

0  10    0  Paid  coach-hire 0  10    0 

[Several  letters  to  individuals  for  fur- 
ther information  y  and  instructions 
.   for  drawing,  engrossing,  &c.  of  se- 
veral affidavits  in  consequence ;  and, 
through  the  information  obtained, 
the  heir-at-law  was  established,  as 
re<][uired  by  the  Master.] 
Writing   Mr,  P»   (the   heir-at-law)L 
thereon,  apprising  him  of  the  proceed- 
0    18  ings  which  were  going  on      •        «         «    0    6    8 
Drawing  state  of  facts  in  support  of 
pedigree,  and  copy,  fo.  12     .        .        .080 

Warrant  on  leaving;  same,  and  pedi- 
gree, copies,  and  service       ...    0    7    0 

Nov.»  Dec. — Several  attendances  on 
warrants  on  the  pedigree 

1820,  June  29. — Attending  warrant 
on  committee's  charge,  as  to  heir-at-law     0    6    8 

Warrant  on  preparing  report,  copies, 
and  service  .        •        .        *        ,.070 

Paid  for  copy  draft  report,  fo.  38        .    0  19     0 
Close  copy,  and  paid  stationer  .    0  12    8 

[Two  warrants  to  settle  -,  copies  and 

c  c  5 
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CHAPTSa    T««edoC 

aemce;  tttendiiig  tame;  warrant 
^^^^^'  to  sign,  and  attending.] 

£  Paid  for  report,  tfanacribing,  and  duly.^^    8    8 

Gave  Master**  cleA*        .        .        .2-20 
Attending  thereon;   paid  filing,  and 
attending;  then 
Pctittoa.  Instrnetions  for  petition  to  confirm  re- 

port, and  for  an  allowance  for  mainte- 
nance •         ;.         .         .         •  .068 
Drawing  petitkm,  fo.  42    •        .         .220 
Fee  to  Mr.  L.  to  pemse  and  settle, 

I    3    6  and  clerk 13    6 

0    6    8      Attending  him  .  .         .068 

0  14    0      Copy  petition  .        .        .    0  14    0 

[Paper;  fair  copy  for  the  Chancellor ; 

attending  presenting,  and  afterwards  for 

same ;  paid  answermg ;]  two  cofnes  to 

aerve 13    0 

0    5    0      Service  thereof  .        .  .    0  10    0 

Fair  copy,  petition  for  counsel,  five 

sheets 0  16    0 

Drawing,  and  copy  ohsenrations  to  add 
thereto,  two  sheets        •        .        .        .10    0 
To  Mr.  L.  and  cleik,  with  brief         .246 
Attending  him          .                         .068 
14.^Attending  Court,  petition  in  pa- 
per, bnt  not  on 0  10    0 

17  and  19.— The  like  .10    0 

27 « — Attending  Court,  petition  heard, 

and  order  made  •        .        .        .    0  13    4 

0    6    8      Attending  bespeaking,  and  for  order  .068 

Paid  for  copy  minutes  .066 

0    10      Close  copy O    5    0 

Attending  settling     •  .        .068 

Attending  passing    .        .        .        .068 
Attending  filing  duplicate  with  the 
Clerk  of  the  Custodies  ,        .        .068 

Attending  at  Mr.  Carr's  to  procure 
time  enlarged  for  committee  to  enter  into 

security 0    6    8 

July  23. — Attendances,  arranging  aud 
coU<ecting  documents   to  ascertain  the 
0  IS    4  amount  m  lunatic's  income  .     *  .     0  13    4 

State  of  facti.  Drawing  state  of  facts  from  that  in- 

*  SeeParii«neatary]lep(Nt<tfFeet,i]iy(ri.u. 
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restigatioB,  10  ettaUe  id«  «o  jpwpai^  ftfll-  r  t yi v 

^  davits  of  lunatic?*  property  .        .^fO  10    0 

Dvawittg  nflUkvtt  th6i«of»  f>.  10        .    0  10    0 
[Usual  charges  tfaemon.] 

Attending  bet^eaking,  and  fof  bonds 
for  committee,  and  suteticN^'  examination    0    6    8 

1821,  Aug.  ISb-^Jvumrf  to  — ^,  ten 

miles  from  ■ >,  to  attend  the  Rev.  E.  O., 

the  committee,  to  read  over,  when  he  re- 
quested that  he  should  have  a  <^ounter- 
aecurity  from  Mme  om>  he  not  having 
any  particular  interest  in  tiiis  matter, 
other  than  that  of  friendship  tothe  fkmily, 
horse-hire,  &c.    -.        .        .        .        .     1  11     6 

Attending  «***^,  Ssi^^  ttKfneetifig  him 
to  join'  Mr.  G.  and  myself  in  a  bond  to 
the  ChaneeUoi*,  ^uaA  to  fead-over  and  ex- 
plain the  same  t»  him,  when  he  akb 
requested  a  counter  botad  fftsm  teyielf, 
which  i  censented  to    .        .       «        .068 

16th.-*Attendin^  Messn.  G.  and  G. 
taking  iliesr  teeognizances  and  my  own 
to  the  Chancelkv,  and  affidavit  of  suffi- 
ciency        .        .        *        «        .        .    0  13    4 

Paid  a  Master  Eztmudioary  for  his 
special  attendance  takiflfg  same     .       .    0  10    6 

Paid  him  for  two  oatM      .        •        .050 

My  cletk's  attendance  before  a  M.  £. 
to  procure  himself  to  be  swoni  to  an  affi- 
davit of  due  execution  of  bond     .        .034 

Instructions  for  special  bond  of  in- 
demnity to  Messrs.  G.  and  G.,  on  dieir 
0    6    8  entering  into  the  foregoing  recognizances    0    6    8 
All    ff  ^      Drawing  and  engiosnng  same,  fo.  21 ; 
I  attending  to  execute     .... 
(      Inttrvctions  for  grant 
\      Attending  bespeaking  same 

Paid  on  account  thereon 

Attetidtng  for,  and  examining  same   . 

Paid  more  for  grant 

Solicitor's  foe  dtereott 

Dec.  14.— The  solidftor  of  the  com- 
mittee of  the  person  and  of  the  estate 
not  agreeing  upon  the  proposition  for 
maintenance  —  (many  attendances  and 
conforences,  whereby  much  trouble  was 
saved  before  the  Master,  as  well  as  ex- 


Off. 


0 

13 

4 

0 

13 

4 

13 

0 

0 

1 

1 

0 

16 

0 

10 

2 

2 

0 
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u^^iy.  peue;  detained  a  whole  day  in  Uxwn, 

L.  ^*  and  expenses)      .        .        •        •        .^3    3    0 

Drawing  statement  of  lunatic's  vested 
interests,  under  the  bequests  and  devises 
of  Mn.  H.'s  will,  to  enable  the  Master 
to  judge  of  the  amount  of  the  mainte- 
nance to  be  allowed,  who  allowed  £1200 
per  annum  •        «        .        •        .0  13    4 

Three  fair  copies  thereof,  one  for  Mas- 
ter, one  for  agent,  and  one  for  Mr.  S,     .10    0 
[The  following  long  article  is  inserted 
merely  to  arord  general  information^ 
and  communicate  ideas  that  may  be 
variously  applied.  It  appears,  how- 
ever, to  have  been  allowed  on  taxa- 
tion.] 
June  5^,  29,30. — Joum^  to,  and  at- 
tendance in  London,  these  <iays,  arrang- 
ing and  separating  the  accounts  of  the 
lunatic's  property,  and  the  property  of 
Mrs.  A.,  committee  of  her  person,  which 
were  blended,  and  making  the  necessary 
arrangements  with  Messrs.  Dnimmond 
for  the  future  regular  appropriation  of 
the  funded  property  to  Mrs.  A.  and  the 
lunatic,  and  orawing  statement  of  the 
funds,  as  divisible  ^tween  the  lunatic 
and  her  mother ;  malting  three  ftdr  copies 
for,  &c.,  and  writing  Mr.  S.  a  veiy  long 
letter  thereon,  stating  the  nature  of  thi 
arrangement,  and  of  the  mode  of  the  fu- 
ture payment  to  the  committee  of  the 
person,  at  3  guineas  per  diem,  including 
travelling  expenses. — ^N.  B.  These  ac- 
counts were  so  intricate  and  intermixed, 
it  was  impossible  for  them  to  have  been 
got  through  without  my  personal  attend- 
ance in  London  with  all  parties  con- 
cerned, and  to  make  the  requisite  orders 
and  transfers  at  Messrs.  I).'s,  and  by 
which  the  accounts  of  the  lunatic  were 
got  into  a  regularity  which  must  prove 
beneficial  to  her  estate  .        .        .990 

[All  this  was  of  course  more  fully  ex- 
plained to  the  Master.] 
Share  of  my  coach-hire,  and  travelling 
expenses      «        •        «        «        4        .2  12   6 
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Paid  for. a  cash  book  to  keep  current  Lxxiv 
c£'                petty  cash  account  of  lunatic's  estate     ,^    6    0       ' 
Drawing  power  of  attorney  to  receive 
rents,  &c. ;  engrossing ;  attending  exe- 
cution           

Attending  at  the  Bank  with  the  grant 
to  get  it  registered  there,  and  paid         .    0  18    4 
The  like  attendance  at  the  India  House, 

xmd  paid 0  18    4 

Drawing  statement  of  arrears  due  to 
committee  of  the  person,  being  the  first 
half-yearly  payment  after  maintenance 
0    6    8  set  out  by  the  Master,  one  brief  sheet    .068 

Two  fair  copies,  one  for  Mr.  S.,  the 
0    6-8  solicitor  of  the  committee      »        .        ,068 
[Drawing  receipts  from  Mr.  S.  for  ar- 
rears of  maintenance,  and  other  cor- 
respondence with  him,  disallowed.] 
Making  estimate  of  lunatic's  property     0    6    8 
Instructions  for  affidavit  of  Mr.  W.     .068 
Drawing,  engrossing,  attending  to  be 
sworn ;  paid  swearing ;  re-engrossing  on 
account  of  omission  ;  re-swearing ;  at- 
tending thereon,  and  paid  oaths     . 

Warrant  on  leaving,  two  copies,  and 
service         .        .        .        .        .        .080 

Writing  to  General  —  ,  with  papers, 
and  fot  his  sentiments  as  to  future  pro- 
ceedings      »        .        •        •        .        .050 

Attending  warrant  on  proposal,  when 
£1200  allowed     .        .        ,        .        .068 

Drawing  state  of  facts  as  to  property, 
fo.  8    .        .        .        .        .        .        .064 

Warrant  on  leaving,  copies,  and  ser- 
vice      0    7    0 

The  like  to  proceed,  and  attending     .    0  16    0 
Attending  warrant,  settling  claim  of 

committee 0    6    8 

Warrant  on  preparing  report,  copies, 

and  service 0    7    0 

Paid  for  copy  report,  fo.  «        « 

Warrant  to  settle,  copies,  and  service     0    7    0 
More  warrants  .        •        ^        • 

Attending  same         .... 
Drawing  bill  of  costs,  and  copy,  fo.  122    4    14 
Warrant  on  leaving,  &c.   .        .        ,070 
Five  warrants  to  tax,  copies,  &c«       •    1  15    0 


590 


COSTS  IN  LUNACY. 


CHAPTBE 
LXXIT. 
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Attending  tenftg 
Paid  Cleit  u  CMurt 
Ptid  forcopjbillofcQCltofooiiiimt- 
teeofpenoi&»  to. 

Attending  wamnte  to  tax 
Copy  cotte  of  heir*nt-law  . 
Attending  wamnts  to  tut 
Paid  for  repQit»  &c. .        •        • 
Attending  nlinff        ... 
Paid  iiting,  and  for  ofico  copy  • 
Lettera  and  poitera    . 
[The  above,  though  left  in  blank, 
ahow  the  busineaa  as  often  actnaQy 
done,  tho  smns  being  filled  up  after- 
wards, aceoiding  to  the  facts.] 
This   pnper  writing  is  the  same 
mtntioned  and  referred  to  in  the  affi- 
davit of  R.  W.  [the  solicitor  sning  ont 
the  commission  in  the  flMMti^f  by  his 
agent  in  town,]  hereto  annesMi,  and 
was  shown  to  the  said  deponent  at  the 
time  of  swearing  his  said  affidavit  this 
-— —  day  of  — — ,  1824,  before  me, 

T.M. 
A  Master  Extraordinary,  &c. 


o£l 
1 


13 
13 


4 
4 


0    6    8 
0    5    0 


Cofti  q(  next 
of  kin,  Ac. 


CotU  of  the  Next  efKm. 

Copy  of  the  propbsal,  taid  attendine 
warrants  on  it ;  copies  of  affidavits  and 
reports,  and  attending  the  warrants ; 
copy  draft  report,  and  attending  war- 
ranto to  settle ;  consent  brief  to  counsel 
to  confinn  report ;  fee,  and  attending 
biro  ;  copy  of  the  costs,  and  attending 
taxing. 

These  are  usually  included  in  the 

committee's  costs. 


Coett  of  the  Commitiee  on  Paaimg  hit  Account. 

Rjasemble  thpse  of  a  Receiver ;  viz. : — 
Instructions  for  petition,  6s.  8d. ;  draw- 
ing* engrossing,  a(XM>rding  to  length ;  at- 
.  tending  to  leave,  and  paid  answering ; 
filing,  nnd  paid  for  office  copy,  and  at- 
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tending ;  copy  of  the  petition,  and  onler 
&r  the  Master ;  then,  dmwing,  and  fair 
copy  account,  from  Lady-day,  182*2,  to 
L&dy-day,  1823,  fo.  40         .        .        .^1 

Warrants  on  leaving,  and  to  proceed, 
and  attending ;  paid  entering  the  ac- 
count in  the  book  to  be  sworn  to  sta- 
tioner  

Paid  for  a  book         .... 

Paid  Master's  clerk  drawing  and  en- 
grossing affidavit  to  verify  account  and 
oain    •.•••.■ 

Paid  for  copy  affidavit ;  paid  for  copy 
draft  report ;  warrant  on  preparing  same, 
copy  and  service ;  two  warrants  to  settle 
and  sign  copies  and  service ;  drawing  bill 
of  costs  and  copy,  fo.  ;  the  usual 

warrants  on  leavmg,  and  to  tax ;  paid 
for  a  duplicate  of  the  account  to  annex 
to  the  report,  fo.  ;  paid  for  Master's 
allowance  ;  report,  transcribing,  and 
Master's  clerk  ;  paid  filing  it ;  attending 
to  file  j  letters  and  messengers 


CHAPTER 


6     8 


0  18 
0     5 


0 
O 


0     6     8 


Costs  <f  Committee  far  Payment  rf  Mmey  into  Court. 

Similar  to  Receiver's. 

Instructions  for  and  preparing  the  pe- 
tition and  affidavit  of  facts,  in  support,  in 
the  usual  manner         .... 

Attending  searching  for  affidavit  filed 
to  oppose  petition,  (if  at  all  suspected ;) 
service  of  the  petition  when  necessaiy ; 
brief  for  counsel,  and  attending  him  and 
Court ;  minutes,  order  as  usual ;  draw- 
ing state  of  facts  ;  warrants  on  leaving, 
and  to  proceed,  and  attending ;  drawing 
bill  of  costs  and  expenses  of  the  commit- 
tee ;  leaving  warrants  thereon  and  to  tax, 
and  attending  taxing ;  copy  costs  of  next 
of  kin,  and  attenmng  taxing;  warrant 
on  preparing  draft  report,  copy,  &c« ; 
warrant  to  settle  and  attending ;  war- 
rant to  sign  ;  attending  thereon ;  paid 
for  report,  transcribing,  and  Master's 
clerk ;  attending  for  report,  and  to  file. 


Petition. 
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COSTS  OF  VACATING  RECOGNIZANCE. 


CHAPTER    T*««loff. 
LZXIV. 


and  for  office  copy ;  attending  at  Ac- 
countant-General's to  pay  in  balance  and 
bespeak  direction  to  Bai^:  attendinjp  at 
Bank  to  pay  in  the  money,  and  aner- 
wards  at  Accountant-General's  to  file 
cashier's  receipt;  paid  for  office  copy 
thereof;  letters,  &c.    •        •        •        . 


Cuttf  of  va- 
cating recog- 
niaance.  . 


Colts  <f  VwDol&ng  iSeeo^isance 

Also  similar  to  Receiver's,  viz. : — 
Instructions  for  peUtion  tovacate,&c. ; 
drawing  and  engrossing,  attending  to  pre- 
sent, &c.  &c. ;  two  copies  to  serve  and 
service,   lOs.  8d. ;  attending  searching 
for  inrolment  of  recognizance ;  paid  for 
office  copy  ;  brief  petition  for  counsel ; 
fee  to  him  and  cleii,  1/.  3«.  6d.,  and  at- 
tending ;  attendiikg  Court,  minutes,  draw- 
ing up  order ;  Court  fees ;  order  and  du- 
plicate ;  paid  filing ;  attending  secretary 
passing  and  entering  ;  paid  Clerk  of  In-> 
rolments  vacating  ree,  &c. ;  .  attending 
thereon ;  letters,  &c. 
[The  costs  of  Commissioners  of  lunacy, 
like  all  others,  must  vary  with  the 
facts ;  but  l«uling  features  being 
eiven,  other  costs  will   naturally 
follow  the  circumstances,  and  can- 
not all  possibly  be  brought  into  one 
precedent;  nor  need  be/j 


Costs  or  in- 
fant  mort* 


CcaU  of  Petkian  for  Infant  Heir  to  convey  Mortgc^ed 

Premiees. 

Any  necessary  previous  attendances  ; 
then,  instructions  lor  and  preparing  and 
prosecuting  the  petition  in  the  usual 
way ;  then  the  ordering  part  of  order  for 
the  Master,  and  afterwards  a  state  of 
facts  * ;  instructions  for  and  preparing 
affidavit  of  the  death  of  the  mortgagee, 
swearing  it,  &c.,  in  the  usual  manner  ; 
then  the  warrants  on  leaving,  and  to 
proceed  on  the  state  of  facts  before  the 


•  For  whichj  see  voL  ii. 


COSTS  OF  INFANT  MORTGAGEE. 
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Master,  until  he  has  allowed  them  ;  then 
a  copy  of,  and  penisin?  and  making  the 
necessary  alterations,  if  any,  in  his  re- 
port;  then   the  warrants,  on  its  being 
prepared,  and  to  settle,    and   attending 
eacn  as  usual ;   then  attending  to  exa- 
mine transcript;    then  warrant  to  sign 
and  attending ;    paid  for  report,   gave 
Master's    clerk ;    paid   filing   and    for 
office  copy ;  attending  thereon  ;  instruc- 
tions for,  preparing  and  going  through 
with  the  petition  to  confirm  the  report ; 
-paid    answering  axid    setting  it  (town, 
and  attending ;  brief  for  counsel,  viz., 
'a  copy  of  the   petition,   and  the  usual 
-attencuinces  on  him  and  Court  at   the 
•hearing.  No  tenn  fee  in  ex  parte  matters. 
The  costs  of  petition  by  an  infant 
party  in  the  cause  on  coming  of  age, 
are  precisely  similar  to  the  above  and 
all  other  petitions,  with  the  addition 
of  charges  of  the  following  description, 
viz.: 

Attending  at  the  parish  church  of-: 

searching  the  registers  of  baptism  ,^0  13    4 

Paid  for  extract        •         •        «         . 

[Then  the  affidavit  verifying  it ;  or  if 

you  have  to  write  into  the  country, 

your  correspondent  will  send  u^  his 

charges,  joumies  being  sometimes 

necessary,  and  you  will  file  his  afii- 

davit  when  received.] 

Makin?  copy  of  the  Accountant-Gene- 

lal's  certificate  of  the  funds  annexed  to 

brief .010 

[Then  the  usual  fee  to,  and  attending 
counsel  and  Court,  and  drawing  up 
order  ;  and  attending  Registrar  for 
his  ceitificate,  and  afterwards  the 
Accountant-General  therewith,  and 
with  the  order  directing  the  trans- 
fer, 6s,  Sd,] 
Paid   for  certificate   of  transfer  and 

filing 0    7    0 

Attending  on  the  payment  of  the 
money,  and  filing  certificate  thereof,  and 
paid  ^ing  ;  and  being  in  a  cause,  term 
fee.  &c,       ..«••• 


CHAPTER 
LXXIV. 


Costs  of 
infant. 


Parish  regis- 
try. 
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COSTS  UNDER  LORD  ELDON'S  ACT. 


CHAPTBft    Taxed  off. 
LXXIV,  Q^ 

Cofit  aadcr 
Ibe  BauUcd 
Act. 


mndtrLard  IXioiCi  "  Entailed  EOate 
Act." 


For  psiFBent  of  trust  money,  directed 
to  be  laid  o«t  in  the  pureliaae  of  kad, 
and  settled  te  uses,  baraUe  l^  fiae  or 
iccorerf»  will,  m  to  the  petition,  be 
siaular  to  any  other;  heaoio^  it  with 
the  title  of  the  cause,  and  inelading 
of  oouiM  all  necBssaiy  chaigea  for  ob- 
taining prevkwft  infoniakien,  perusal 
.  of  and  copiesof  deeds,  wills*  aiiid  docu- 
ments, if  required ;  then  (the  petition 
being  to  the  Lord  Chancellor) 
Making  copy  to  leave  with  the  Chan- 
cellor's secretaiy  (aoeordinff  to  length)  . 
Making  three  copies  of  petition  to 


Service   i^on    plaintiff's   Cleik    in 

Court 

Serrice  on  Mr. and  Mr. , 

solicitors  lor  the  vounger  children 
[Then  the  brief  copy  petition  (so  many 
sheets)  for  counsel,  observations,  if 
any,  (ees  for  attending  counsd  ;  at- 
tendinff  Court,  drawing  up  the  aider  ; 
Court  fees,  minutes ;  settling  them ; 
Older  and  passing  and  entering  it ; 
copy  for  the  Master ;  procuring  by 
attendance  or  correspondence,  as 
before,  the  registry  of  baptism  ;  affi- 
davit of,  and  filing  it;  state  of  facts 
and  warrants  senred  on  all  necessaiy 

Srties  and  attended ;  special  affi- 
vit  of  the  pwty,  and  perhus  some 
other  person  in  support;  tlie  like 
of  the  eieculion  of  deed ;  warrants 
on  leavings  and  service  ;  to  proceed, 
and  service  and  attending ;  war- 
rants to  other  parties  to  bnng  in 
their  claims  and  services ;  copies  of 
any  odier  state  of  focts  left,  and  at- 
tending warrants  thereon  ;  and  co- 
pies of  affidavits  in  support ;  instruc- 
tions for  advertisement  for  persons 
to  come  in,  having  a  specific  lien  on 


£0    2    0 
0    5    0 
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ifae  |Mfoperty;  attending  Master's  LXXIV 

dork,  and  paid  him  for  it ;  paid  !_ 

insertion  in  and  for  the  Gazette ; 
attending  the  printer,  &c.,  as  in  case 
of  creditors  or  of  sale  of  estate  ;  per- 
emptory advertisement  in  like  man- 
ner ;  then,  the  charges  for  the  re- 
port, and  confirming  it,  like  every 
other  instance ;  if  before  the  Master 
of  the  Rolls,  then  copy  of  the  peti- 
tioQ  for  the  Master  of  the  Rolls ; 
copy  of  the  report  to  leave  with  his 
Honour's  secretary ;  foe  on  leaving ; 
attending;  myang  three  copies  of 
petition  with  his  Honour's  order 
thereon,  fo.  ,  each ;  service  of 
one  copy  on  the  Cle^  in  Court,  2«. ; 
•irvke  of  two  copies  on  the  solici- 
tors for  the  other  parties,  5s. ;  then 
the  same  charges,  as  above,  for 
infant  coming  of  age.] 

Costs  of  a  Mortgagee  or  Bond  Creditor,  eoming  in  under  a  Decree , 
where  separate  aeport  made  as  to  Creditors,  or  under  Advertise- 
tntntfof  Creditors, 

Title  of  the  cause. 

The  Bill  cf  CosU  ofA.B.a  Mortgagee,  coits  of  mort- 

gagee. 

TEAM. 

Drawing  charge  of  principal  and  inte- 
rest due  to  you  on  your  mortgage  secu- 
rities (or  bond)  and  fair  copy  for  the 

^  Master,  fo.  8 £0    5    4 

[Affidavit  of  execution  of  deed  (or 
bond)  ;  and  another  by  the  creditor 
of  the  principal  and  interest  due, 
(or  perhaps  the  affidavits  consoli- 
dated into  one)  ;  warrant  on  leav- 
ing, and  as  many  copies  and  services 
as  necessary ;  warrants  to  proceed 
as  usual ;  and  if  a  counter  charge 
be  brought  in  by  plaintiff  against 
the  creditor,  then  a  copy  of  it ;  and 
preparing  his  discharge,  and  pro- 
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CHAPTER    Taxed  of. 

LXXIV.                               ceeding  on  it  until  allowed,  in  the 
!_                            same  manner  as  in  case  of  execu- 
tors ;  then,  instractions  on  plain- 
tiff's motion  for  separate  report ;  fee 
to  counsel  therewith,  10*.  6d, ;  at- 
tending Court ;    paid  for  copy  of 
further  charges,  if  so,  and  drawing 
additions  to  discharge,  and  war- 
rants thereon ;  caoj  of  tbe  Master's 
report,  and  proceeding  on  it  as  usual ; 
and  thawing  this  bill  of  costs,  and 
copy  for  the  Master,  fo.        ,  and 
warrants  thereon  on  leaving  and  to 
tax  and  attending ;  then  attending 
Registzar  for  certificate,  and  Ac- 
countant-General  directing  a  sale  of 
;  paid  for  his  certificate  of  sell- 
ing annuities ;  paid  filing  his  check 
for  the  costs  *,  tne  like  for  the  prin- 
cipal and  interest;    paid   for  the 
report,  transcribing,  &c. ;  gave  the 
Master^s  clerk  ;  attending  for  it  and 
filin^r ;  letter  of  attorney  (if  so)  for 
receiving  mortgagee's  money;  affi- 
davit of  due  execution  sworn    in 
counti^ ;  paid  for  report  of  costs  ; 
filing  It ;  gave  Master's  cleik;  let>^ 
ters,  &c. 
[The  above  costs  are  eiven  in   this 
abridged  form  for  information,  and 
to  save  room ;  the  money  part  of  the 
charges  are  easily  collected  from  the 
preceding  bills.] 
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A. 


Abatement  of  legacies  and  debts,  411. 
of  suit,  55. 

Abbreviating  pleadings,  144. 154.278. 
371. 

coas  of,  478.  507. 
Absconding  defendant,  98.  210.  222. 
Absent  parties,  25. 
Abstract  of  title  in  Master's  Office, 
viz.    in  suit  for  speci6c  per- 
formance, 37 ;  on  purchase  of 
estates  in  cause,  288. 
Accepting  service,  365. 
Account,  points  on  bill  for,  42. 
Accountant-General,  15. 

proceedings  in  the  office  of,  231. 
233. 

proofs  required  by,  238. 

error  in  the  office  of,  235.  238. 

small  sums  paid  by,  238. 

married  woman,  as  to,  237. 

certificates  of,  232.  234.  237. 

transcript  of  account,  372. 

extract  of  account,  374. 
Accounts  in  the  Master's  Office,  260. 
384.  393.  420. 

taken  with  rests,  263,  264. 

cog*  on  carrying  in,  563. 
Action  at  law,  224.  226. 
Adjourning  cause,  202.  206.  378. 

cotts  of,  545. 
Ad  litem,  guardian,  costt  as  to,  554. 


Admissions  in  answer,  116. 187. 

of  assets  in  answer,  54. 115. 
Advancing  cause.  205.  381.  and  vol. 

ii.  p.  164. 
Advertisements,  viz.  for  creditors,  in 
Master's  Office,  384.  390. 

for  sale  of  estates  before  the  Mas- 
ter, 281. 
Affidavits,  Registrar  of,  17. 

points  respecting,  139. 
Affirmation  of  Quakers,  123.  174. 
Agreeing  the  suit,  208. 
Allocatur,  Master's,  189.  290*  305. 

385. 
Allowances,  just,  in  accounts,  264. 
Amended  bill,  points  on,  67.  73. 

costs  of,  478,  479.  556. 
Amicable  suits,  remarks  on»  34,  35. 

214.  366. 
Annual  restn,  263,  264. 
Annuitants  in  Chancery,  235. 
Answers,  matter  of,  and  points  on, 
113. 

time  and  orders  for,  117.  119,. 

as  to  preparing,  417. 

attestation  of,  120. 

signing  and  filing,  119»  120. 

costs  of  pnttine  in,  551. 

calling  for  and  enforcing,  367. 

reading  on  the  file,  370. 

office  copy  examining,  370. 

commission  to  take»  121. 125. 

attachment  for  want  of,  81,  82. 
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Answers,  jartt  and  ctpdons  of,  122, 
123. 
oondnding  words  as  to,  114, 115. 
without  oath,  aflfirmatioD,  or  sig- 
nature, 121. 
costs  of.  478. 

reliBrence  of,  for  scandal  or  imper- 
tinence, 251. 
for  insufficiency,  271. 
exceptions  to,  271. 
supplemental,  116. 
common  intent  in,  271. 
of  infants,  in  a  town  cause,  341, 
&c. 
in  a  countiy  cause.  341,  &c. 
of  lunatics,  in  town,  451. 
by  commission,  451. 
Appeal  to  the  Houm  of  Loids,  243. 
Appeak  and  reheartngs,  240. 
Appearance  to  bill,  109. 

entering  with  the  Registrar,  117. 

416. 
oosts  of,  551. 
to  be  watched  for  and  enforced, 

366. 
by  infants,  in  a  town  cause,  341, 

&C. 

in  a  conntnr  cause,  341,  &c. 
Apportionment  of  deiMs»  &c«,  41 1,  and 
vol.  ii.  p.  375. 

of  costs,  641. 
Arbitration,  247. 432. 
Articles,  197. 

Assets,  remarks  on  bill  for  administer- 
ing, 33. 

observations  on,  262. 

marshalling,  263. 

admission  of,  in  answer,  54. 115. 
Assignee  of  funds  in  Court,  150. 
AssisUnce,  writ  of,  223.  314. 
Attachment,  81. 

when  not  to  be  executed,  314. 
317.  341. 

with  proclamations,  85. 

for  costs,  82. 

cottt  respecting,  473. 
Attestation  of  answers,  120. 
Attorney-General,  26.  74. 


I  Attorney  and  client,  219. 
Authority  to  file  bill,  363. 


B. 


Bail  bond  on  attachments,  82. 
Balances,  paying  in,  oosts  respectiog, 

629.  573. 
Bank  of  England,  15. 

when  defendants,  28. 

txansfor  or  payment  by,  lestrain- 
ed,  95.  562. 
I  cottt  as  to,  562. 

books  of,  inspecting,  247. 

cottt  of  transactions  at,  567. 
Baptismal  register,  185.  236. 

cottt  of  searching,  &c.  593. 
Baron   and   feme.~See  Fobms  Co- 
vertes,  and  Husband  and  Wife. 
Biddings  in  sales  before  the  Master. 
285. 

reserved,  284. 

opening  of,  293. 
Bill,  when  dismissed  at  bearing,  208. 

dismission  of,  by  defendant,  206. 
by  plaintiff,  207. 

not  on  file,  cottt  as  to,  559. 

reference  of;  248. 

original,  observations  on,  30. 

and  answer,  cause  heard  on,  162. 

204.  375. 
Bishop,  107.  119. 
Books  and  papers,  cottt  as  to,  566. 
Books,  deeds,  writings,  &c.,  produc- 
tion of.  in  Court,  296. 

before  the  Master,  260.  390. 
Briefs,  costs  of,  559.  569. 

for  counsel,  154.  278.  407. 

consent  briefs,  143.  149« 
Burial,  as  to  registry  of,  185. 


C. 

Captions  of  answers,  123. 

of  a6Mavits,  139. 
Cariyings  over,  373. 
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Causes,  letting  down,  199. 

OQ  ejboeptions   and    further 
directions,  278. 
heard  on  bill  and  answer,  162. 

204. 
adjournment  of,  202. 205.  878. 
advancement  of,  205.  381,  and 

vol.  ii.  p.  164. 
paper  of,  15.  203. 381. 
speeding,  207. 
standing  over,  202.  881. 

for  parties,  204* 
privileged,  203. 
standing  for  judgment,  38 
struck  out  of  paper,  201.203.205. 
restored,  206. 
cross  caows,  205. 
consent  cansea,  200. 
country  cause,  109. 
town  cause,  t6. 
short  cause,  200. 
Caveat  against  decree,  220. 

in  lunacy,  439. 
Certificates,  161. 

oftheSixGleik,  199. 

of  the  Master,  190.  209* 

of  the  Aceountant-General,  232. 

234. 237. 
of  the  Registrar,  268.  .286. 
of  the.£xaminer,  164.297. 
of  proceedings,  247. 
Certiorari,  points  on  bill  of,  44. 
Cestui  que  trusts,  remarks  on  bill  1^, 

35. 
Chattels,  he.  bill  to  deliver  up,  re- 
macks  on,  41. 
Checks  of  Accountant-General,  234. 
Claioos  of  creditors,  262. 400. 

contested,  401. 
Claims  carrying  interest  or  not,  262. 

embodying,  265. 
Clerks  in  Court,  13. 
Commissioners'  names^  striking,  168. 
Commissions   to    take   answer,    121. 
369. 
examination,  261. 
to  examine  witnesses,  167.  175. 
as  to  joining  in,  168.  369. 
joint  commission,  169.  369. 


Commissions,  attending  exBcution  of, 
376. 
duplicate,  172.  168. 
Committee  of  lunatic.  111. 
Common  intent,  in  answer,  271.  417. 
Compensation  and  expenses  to  wit- 
nesses, les.  171. 
in  bill  for  specific  performance,  37. 
Competency  of  witnesses,  197. 
Competent  sum  for  laying  out,  300. 
Compromise  of  cause,  208. 
Concluding  words  of  answers,  114, 

115. 
Conditional  costs,  251.  517.  535.579. 
Conditions  of  sale  in  the  Master's  Of- 
fice, 281. 
Confirmation  of  reports,  154.  267. 
Confirming    reports,   154.  266,  267, 

268. 
Consent  petitions,  149. 153. 
causes,  200. 

confirmation  of  report,  268. 
publication  by,  l95. 
briefs,  143.  149. 
Consilium,  227. 
Consolidation    of   suits  and  claims, 

382. 
Contempt  for  not  appearing,  366. 
Contempts  in  genenu,  102. 
Conveyances  in  the  Master's  Office, 
257.  290. 
defendants   how   conoemed    in, 
428. 
•Copyright,  as  to  injunction  for,  331. 
Coroners,  4. 

Corporation,  38. 95.  120. 123. 
Costs  generally,  observations  on,  359. 
404.  468. 
of  the  day.  New  Order  regulating, 

26.202.204. 
of  junior  counsel,  363. 
security  for,  860* 
of  reference  of  bill,  250. 
of  separate  report,  259. 
division  of,  399. 
in  the  cause,  when  to  be  brought 

in,  403. 
pauper,  taxed  as  dives,  356. 
extended,  404. 
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Coits.  tazatioii  of,  404.  468* 
subpcena  for,  76.  209. 250. 
sttachment  for,  81,  82. 
payment  of,  251.  408. 
ooDditional,  251.  517.  535.  579. 
■ubMqoent.  399.  530. 
before  the  Master,  259. 
of  carrying  in,  509.  530. 
non^pajrment  of,  proceedings  on, 

535. 
apportiomng,  541* 
Conntnr  cause,  109. 
Court  fees,  158.  408. 
Court,  attending,  costs  of,  562. 
Coarse,  words  of,  in  an  answer,  114, 

115. 
Credit  and  competency  of  witnesses, 

197. 
Creditors'  bill,  points  on,  33. 

advertisement  for,  in  Master's  Of- 
fice, 384.  390. 
claims  of,  in  Master's  Office,  257. 
262.400.411. 
Cross  bills,  points  on,  59. 
^     causes,  60.  205. 

interrogatories  and  examination, 
.    168. 


D. 


De  bene  esse,  46.  176. 
Debts  and  legacies,  259. 263. 

appointment  of,  411.  and  vol.  ii. 
375. 
De  die  in  diem,  256.  39. 
Decrees,  211. 

writ  of  execution  of,  221. 

exemplifying,  223. 

enrolling,  220. 

amending,  costs  of,  540* 
Deeds,  &c.  production  of,  in  the  Mas- 
ter's Office,  260. 

in  Court,  296. 

execution  of,  182. 

proof  of,  185. 
Default,  certificate  of.  Master's,  89. 
297. 

Examiner's,  164.  297. 


Default,   certificate   of,   Accountant- 
General's,  232. 

after  undertadung,  202. 

vrilful,  264. 
Demurrer  to  bills,  130. 

to  examination,  174. 

costs  on,  539. 
Deposit,  in  bills  for  specific  perform- 
ance, 37. 

on  opening  biddings,  287. 

with  R^^trar,  62.  241.  276. 

with  Cleik  of  Parliament,  244. 
Depositions,  189. 

suppressed,  190.  193. 

de  bene  esse,  177. 

read  in  cross  cause,  205* 
Discharge,  further,  428. 
Discharging  order,  costs  of,  557.  565. 
Disclaimer,  138. 
Discovery,  bill  of,  points  on,  47. 
Dismission  of  bill, 

by  plaintiff,  207. 

by  defendant,  206. 

costs  as  to,  556.  558. 
Direction    from  Accountant>Genenl, 

231. 
Directions,   further,   and  exceptions, 

setting  cause  down  on,  278. 
Distringas,  95. 

on  the  Bank,  95.  562. 
Dives  costs,  356. 
Dividends,  laying  out,  372. 
Dower,  points  on  bill  for,  39. 
Duces  tecum,  165.  171. 
Duplicate  commission,  1^.  172. 


E. 


Election,  plaintiff  put  to,  208. 
Embodying  claims,  265. 
Enlarging  publication,  194. 

costs  of,  506.  543. 
Enrolment  of  decree,  220. 
Entailed  Estate  Act,  Lord  £ldon's,152. 

costs,  594. 
Entering  appearance  witk  R^stnr, 
416. 

costs  of,  551. 
Equity  reserved,  225. 
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equity  reserved,  costs  of  setting  down, 

on  issue,  519. 
Evidence,  179. 

in  Master's  Office,  257.  260. 
Examination  of  witnesses,  162. 

pro  interesse  suo,  93. 

de  bene  esse,  46. 176. 

before  the  Master,  246.  260. 

of  executors  defendants,  261.  424. 

impertinence  in,  115.  252.  424. 

further,  424. 

reference  of,   and  excepting  to 
report,  252. 

commission  to  take,  261.  425. 

in  Court,  of  wife  to  pass  interest, 
353. 

of  parties  in  Master's  Office,  261. 

costs  as  to,  565. 
Examiners,  18.  162. 
Exchequer  bills,  renewing,  &c.  374. 
Exceptions, 

to  answers,  271. 

report,  275. 

Master's  certificate,  249.  275. 

general,  251,  252. 

shown  for  cause,  324,  325. 

petition  to  rehear,  as  to,  241. 

mst,  saving,  165,  166.  377. 

Clerk  of,  his  certificate,  268. 
further  directions,  278.  407, 

not  allowed  to  infant's  answer. 
326. 

costs  of,  513.  536. 
Execution,  injunction  to  stay,  316. 

writ  of,  of  decrees,  221. 
of  orders,  159. 

for  payment  of  money,  232.  411. 

short  writ  of,  221. 

process  in,  86. 
Executors  and  Trustees,  remarks  on 

bills  respecting,  34.  35. 

their  accounts  and  examinations, 
260,  261. 
Exemplification  of  decree,  223. 
Exhibits,  16.  141.  175.  377. 

costs  of  proving,  545. 
Ex  parte  petitions,  147. 

warrants,  256.  I 

injunctions,  330.  332.  ' 

▼OL.  I. 


Expunging  scandal,  &c.  247. 

costs  of,  248. 
Extract  of  Accountant-General's  ac- 
count, 374. 


F. 


Fees  of  Court  on  hearing,  408. 

tables  of,  of  Clerks  in  Court  and 
solicitors,  454. 

of  the  Registrar's  and  other  of- 
fices, 460. 
Feigned  issue,  224. 
Femes  covertes,  352.     See  also  Hus- 
band and  Wife, 
costs  as  to,  554. 
Foreclosure,  points  on  bill  of,  37. 

costs  of,  542. 
Foreign  commission,  169. 
Foreigner,  witness,  169. 
Forml  pauperis,  355. 
Fraudulent  conveyance,  as  to  bill  to 

set  aside,  33. 
Friendly  Society  Act,  433. 
Funds  in  Court, 

receivin|^  out  of  Court,  233. 

application  for,  412.  429. 

small  sums,  238. 

assignee  of,  150. 
Further  directions,  312. 

and  exceptions,  278.  407. 

examination,  115.  424. 

answer,  421. 


G. 


Gazette,  Gazette  Office,  282. 
General  exceptions,  251,  252. 
General  report,  266.  405. 

confirmation  of,  267. 

exceptions  to,  276. 
Guardian  in  suit  against  infants,  341, 
&c. 

appointed  for,  on  separate  report, 
395. 

ad  litem,  111.341. 

costs  of,  552. 
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Giuidian  in  tnit  agiinit  infutts, 
appointed  on  peUtion«  348,  349. 
tesUmentuy,  349. 
by  statute,  i6. 
by  the  Court,  ib, 
their  recognizance,  ib, 
answering  for  infants,  343. 
liable  to  perform  decree,  347. 
as  to  their  conduct,  349. 
costs  of  appointing,  575. 
to  lunatic  defendants,  111. 
to  weak  persons  defendants,  120, 

121. 
costs  of,  553. 


H. 


Habeas  corpus,  100.  432. 

Head  of  paper,  costs  of  putting  cause 

at,  547. 
Hearing  cause,  203. 

transferred  from  Vice-Chan- 
cellor  to  Lord  Chancel- 
lor, 277. 
Husband  and  wife,  78.  110.  165. 


I. 


Identifying  in  Accountant-Generars 

Office,  234.  237.  429. 
Identity,  costs  respecting,  568. 
Idiots.  HI.  435. 
Impeaching  decree,  points  on  bill  for, 

64. 
Impertinence,  reference  of  bill  for,  248. 
cotU  of,  538. 
of  answer,  251. 
of  examination,  115.  424. 
of  plea,  137. 

of  mterrogatories,  191. 192. 
'of  depositions,  191.192. 
Incompetency  for  examination,  261. 
Indorsements  of  Briefs,  154. 
Infant's  Bill,  remarks  on,  34. 
wards  of  Couft,  34.  348. 
guardian  of,  appointed  ad  litem, 
&c.,  342. 


In£uits,  guardian  of, 

to  appear,  &c.,  341. 

new,  347. 

points  respecting,  349. 

maintenance   and    guardian   of, 
348.  395. 

reference  of  suits,  341. 

next  friend,  340. 
new,  166.  340. 

trustees,  or  mortgagees,  151. 349. 
350. 

costs  of,  592. 

not  permitted  to  consent,  143. 
Infirm  defendant,  110. 
Informations,  remarks  on,  74. 
Injunction,  bill  of,  remarks  on,  40. 

when  not  to  be  moved  for,  251  < 

writ  of,  314. 

dissolving,  323,  &c. 

dischar^,  ib. 

continmng,  ib. 

reviving,  i6. 

perpetual,  2i0.  323. 
.  breach  of,  329. 

ex  parte,  332, 333. 

patents,  ib. 

costs  in  injunction  cause,  531. 577. 

common,  316. 

extended,  321. 

special,  322.  330. 
Inquiry^  special,  costs  of,  505. 
Insane  defendant.  111.  451. 

costs  respecting,  552,  553. 
Inspection  of  books,  motion  for,  296. 

in  Master's  Office,  260. 
Insufficient  parties,  204. 
Interesse  soo,  93. 
Interest,  claims  bearing,  262. 
Interest  money  in  Accountant-Gene- 
rars Office,  234.  236. 
Interlocutory  matters,  142. 

decree,  211. 

orders,  156.  229. 
Interpleader,  points  on  bill  of,  43. 
Interpreter,  169. 
Interrogatories  and  depositions,  189. 

filing,  162. 

exceptions  referring,  189.  191. 
fresh,  166. 
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Interrogatories  and  depositions,  cross, 
163. 

in  the  Master's  Office,  189.  260. 

new  interrogatories,  261. 

objected  to,  262. 

costs  of  preparing,  506.  560. 
Irregularity,  as  to  subpoena,  76. 

in  depositions,  192. 

in  execnting  commission,  192. 

in  issuing  process,  81.  104. 

in  answers,  116. 

in  setting- down  cause,  421. 
Joining  in  commission,  168. 
Joint  commission,  169. 
Issue,  224. 

motion  for  new  trial  of,  221 . 

costs  of,  514. 
Judgment,  subpoena  to  hear,  201. 

not  appearing  to  hear,  202. 

cause  standing  for,  382. 
Jurisdiction,   parties  out  of,  25.   79. 

373. 
Just  exceptions,  165,  166. 

allowances,  264. 

payments,  ib. 


L. 


Ikying  out  money  in  Court,  230.  287. 
L.egacies,  abatement  of,  points  respect- 
ing, 262.  268, 
Legatees,  remarks  on  bill  by,  33. 

abatement  by,  411. 

pointe  respecting,  262.  268.  402. 

consolidating  the  claims  of,  265. 
Letter  missive,  107. 

costs  of,  538. 
Letter  of  attorney,  222. 235. 
Lunatics,  435. 

defendants,  UK  451* 

M. 

Maintenance  and  guardian  for  infants, 
remarks  on  bill  for,  34. 
separate  report  of,  as  to  costs  of, 
395. 


Maintenance  and  guardian  for  infants, 
petition  for,  151.  348. 
costs  as  to,  569. 
Married  women,  237.    See  Husband 

and  wife— Femes  covertes. 
Marshalling  of  securities,  remarks  on 
bill  for.  42. 
assets,  263. 
Masters  in  Chancery,  10. 

will  attend  the  infirm,  &c.,  11. 
creditors  coming  in  before,  256. 
Office,  proceedings  in^  253. 
reports,  266. 

excepting  to,  275. 
reviewing,  269.  279. 
confirming,  154.  266. 268. 
certificate  of  proceedings,  247. 
proceedings,  review  of,  256,  257. 
extraordinaiy,  12. 
Melius  inquirendum,  442. 
Member  of  Parliament,  99.  110.  330. 
Merits  of  cause,  on  motion,  145. 

in  injunction  cause,   317.  324. 
325. 
Mesne  process,  86. 
Messenger,  89.  117.  142.  416. 

costs  of,  536. 
Minutes  of  decree,  213. 
of  order,  158. 
rectifying,  214. 
settling  with  Registrar,  ib. 
Money,  receiving  out  of  Court,  233. 
by  infants,  236. 
by  married  women,  237. 
by  representatives,  ib, 
paying  into  Court,  231. 

writ  of  execution  to  enforce, 
232. 
to  be  brought  into  Court,  269. 
Mortgage,  remarks  on  bill  to  foreclose, 
37. 
to  redeem,  38. 
Moit^gee  defendant,  427. 
in  possession,  263.  411. 
claim  of,  objected  to,  264.270. 427. 
account  to  be  taken  with  rests, 

263. 
infant,  151.  349. 
dd2 
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Mortgagee,  ptying  ofT,  eosu  of,  527. 
566. 
bills  of,  eotit  of,  595. 
Motion  paper,  142. 
•    notice  of,  saving,  145. 207. 
abandoning,  145. 
Afotions,  142. 

cotis  of,  478,  479,  480,  &c.  &c. 


N. 

Ne  exeat  regno,  336. 
New  trial,  of  issues,  226. 

of  actions,  227. 
Next  friend,  infant's,  340. 

new,  166.  340. 

married  woman's,  352. 
Nisi,  order,  156. 

decree,  211. 
Non  compos,  436. 

coftt  as  to,  553. 
Notice  of  motion,  143. 

saved,  145.  207. 
Nunc  pro  tunc,  as  to  orders,  160. 

decrees,  216. 

exceptions,  271. 


O. 


Objections,  to  Master's  report,  267. 
269. 

to  title  in  Master's  Office,  270. 

to  mortgagee's  claims,  ib. 

costs  of,  to  report,  513. 
Opening  of  biddings,  293. 
Orders,  common,  156,  157. 

special,  ib. 

absolute,  ib. 

conditional,  ib, 

nisi,  ib. 

writ  of  execution  of,  159. 

service  of,  ib. 

short,  221. 

for  time  to  answer,  117. 
discharging,  costs  of,  534. 


P. 


Paper  of  causes,  203. 
Papers,  &c.,  production  of,  in  Mas- 
ter's Office,  260. 
in  Court,  296. 
Pari  passu,  255. 262. 
Parliament,  appeal  to,  243. 

privilege  of,  98. 110.  330. 
Parol  evidence,  179.    See  Evidence. 

demurring,  299. 
Partictdars  of  sale,  280. 
Parties  to  a  suit,  25. 

causei  standing  over  for,  26.  204. 
Parts  of  a  bill,  32. 
Paupers,  355. 

Paying  money  into  Court,  229. 
costs  of,  480. 

by  Receiver,  308. 
writ  of  execution  for,  232. 
cosU  as  to,  480.  564. 
Partition,  points  on  bill  for,  39. 
Patents,  2.  4.  331. 
Peace,  remarks  on  bill  of,  40. 
Peers,  102.  107. 120. 123.  330. 
Peerage,  tfr. 

Pendente  lite,  208.  298. 
Peremptoiy  warrants,  254.  256. 
Perpetual  injunction,  210.  323. 
Perpetuating  testimony,  points  on  bill 
for,  46. 
to  a  will,  ib. 
Petitions,  147. 

days  for  hearing,  22. 
costs  of,  475. 532. 
Plea,  135. 

and  answer,  127. 
standing  for  answer,  136. 
costs  on,  539. 
Pleadings,    abbreviating,    144.    154. 

278.371. 
Principal  and  interest,  392.  428. 
Priority,  61. 167. 
Privilege  of  Parliament,  98.  110. 
Privileged  cause,  203. 
Procedendo,  writ  of,  45. 
Prochein  amy,  340. 
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Fro  confesso,  96. 

Process,  mesne,  and  in  execution,  86. 
Production  of  deeds,  &c.,  in  Master*s 
Office,  ^60.  390. 
in  Court,  296. 
Prohibition,  writ  of,  3. 
Pro  interesse  suo,  93. 
Proposals,  for  marrying  ward  of  court, 
348. 
for  sale  before  Master,  283. 
for  Receiver,  302. 
for  lease  by  Receiver,  305. 
for  maintenance  and  guardian  of 
infant  to  be  carried  in  under  a 
reference  to  the  Master,  348. 
Protestation  of  honour,  120. 
Publication,  194. 

enlarged  in  Master's  Office,  402. 
costs  of  enlarging,  506.  543. 
Purchaser,  before  the  Master,  285. 
unfair  or  litigious,  285. 
compelled  to  complete,  290. 

to  pay  money   into  Court, 
290. 
letting  into  possession,  291. 
discharged,  and  substitution  of, 
292. 
Putting  plaintiff  to  his  election,  208. 


Q. 


Quaker,  affirmation  of,  123. 

Queries  on  Bills  of  Costs,  costs  of,  540. 

Quia  timet,  points  on  bill  of,  41. 


R. 


Rebellion,  commission  of,  87. 

costs  respecting,  474. 
Receiver,  298. 

costs  of  appointing,  &c.  520.  573. 

recognizance  of,  303.  308. 

taking  the  accounts  of,  306. 
Receiving  Money  in  Court,  233. 

by  infants,  236. 

married  woman,  237. 


Receiving  Money  by  representative, 

237. 
Recognizance,  of  guardian,  349. 

of  receiver,  303.  308. 
Rectifying  minutes,  562. 
Redemption,  points  on  bill  for,  38. 
References,  246. 

of  bill,  248.  369. 
of  answer,  for  scandal,  &c.  251. 
of  examination  for  insufficiency, 
274. 
for  impertinence,  252. 
of  interrogatories,  189.  191. 
Refreshers  to  counsel,  380. 

costs  of,  545,  &c. 
Registrars,  15. 

searching  book  of  causes  of,  203. 

379. 
certificate  of,  62.  234. 268. 
entering  appearance  with,  117. 
deposit  with,  62.241.276. 
Rehearing^  and  appeals,  240. 
petition  for,  costs  of,  532. 
Rejomder,  and  joining  in  commission, 

126. 
Relator,  74. 

Rents  and  profits,  purchaser  let  into, 
291,286. 
further  charge  and  discharge,  428. 
Replication,  126. 204. 
Reports,  of  the  Master,  259. 266. 
general,  266. 
separate,  259. 266. 
costs  as  to,  569. 
confirming,  154.  266,  267. 

costs  of,  512. 
exceptions  to,  275. 
reviewing,  2G9. 
Request  to  lay  out  money,  231.  295. 
373. 
costs  of,  511. 
Reserved  bidding  before  the  Master, 

284. 
Restraint  on  Bank  stock,  95. 

costs  as  to,  562. 
Rests,  on  taking  mortgagee's  accounts^ 
263,264. 
in  executors'  accounts,  ib. 


(i06 


INDEX. 


Retainen  to  conniel,  363. 415i 
Keuining  the  bUl,  76.  313. 
Review,  points  on  liill  of,  61. 

in  natttie  of  bill  of,  ib* 

of  Master's  proceedings,  256, 257. 
report,  269. 
Revivor,  points  on  bill  of,  56.  65 

emu  of,  546. 

end  supplement,  pointsonbUl  of,58 
Roalyn,  liord,  his  genenl  ozder,  117. 
Rotation  Master,  217. 
Rules  to  produce  witnesses,  194. 

to  pass  publicmtion,  ifr. 

service  of,  on  examiner^  196. 

S. 

Sale  of  funds,  costs  of,  527. 
Sale  before  the  Master.  280. 

cofti  of,  508.  518. 
Seal,  general,  22. 

private.  77,  78. 

opening,  ib. 
Seal  days,  22. 
Seal  paper,  23. 
Securities,  tackine,  265. 

points  on  bill  to  mar^al,  42. 
Scandal,  &c. 

reference  of  bill  for,  248. 
of  answer,  251. 
of  affidavits,  6cc.  139. 
Schedules  to  answer,  115. 

to  further  examination,  ib. 
Security  for  costs,  by  plaintiff,  361. 

by  defendant,  ib, 

on  injunction  to  stay  trial,  321. 
Separate  report,  259.  394. 

cotU  of,  5^. 
Service,  personal,  substitutional,80. 319 

accepted,  365. 

cotts  of  service,  485. 
Sequestration,  90, 

ctMtf  respecting,  474. 
Serjeant  at  arms,  68. 
Setting  down  cause,  199. 

irregularity  in,  421. 
Short  cause,  200. 

order,  221. 

writ  of  execution,  ib. 


Six  Clerks,  13. 

attend  in  vacation,  ib. 
Solicitor  and  client,  405. 
Solicitors,  357. 
Special  case.  227. 

Specific  performance,points  on  bill  for,36 
Speeding  cause,  207. 
Standing  over  of  cause,  26.  202. 204. 
370.  381. 
for  judgment,  382. 
Sutes  of  facts,  costs  of,  507.  512. 
Stay  of  proceedings,  242. 
Striking  commissioners  names,  168. 
Stock,  transfer  of,  in  Conrt,  231.  233. 
restraint  on,  95. 
costs  as  to,  562. 
trustees  of,  out  of  the  jnrisdictioo , 

152. 
trustees,  lunatic,  ib. 
belonging  to  infants,  &c.  ib, 
Subpcena,  76.  « 

service  of,  78. 
costs  of,  485. 

substitution  of  service  of,  80 
accepted,  365« 
returnable  immediately,  76. 
366.  and  vol.  ii.  p.  45. 
to  testify,  163. 
duces  tecum,  165. 
to  hear  judgment,  79.  201. 
to  show  t^use   against  de- 
cree, 212. 
to  rejoin,  to  revive,  79. 
for  costs,  76. 209. 
Subsequent  interest,  411. 
Substitutional  service,  80.  319. 
Suggestions,  44,  166. 

on  motion  papers,  143.  317. 
Suits,  whp  may  institute  or  defend,  24. 
parties  to,  points  on,  25. 
agreeing  or  compromising,  208. 
consolidation  of,  382. 
Superseding  lunatic  commission.  442. 
Supplemental  bills,  points  on,  50. 66. 

answer,  116. 
Sureties,  receiver's,  303. 

in  ne  exeat  regno,  337. 
Suspending  decree,  points  on  bill  for,  64. 


INDEX. 


607 


T. 


Tacking  securities,  265. 
Taxation  of  costs,  404. 468. 
Tenants  for  life,  433. 
Tender  of  costs,  323. 
Testimony,  points  on  bill  to  perpetu- 
ate, 46. 

of  witnesses  to  a  will,  47. 
Time  to  answer,  as  to  orders  for,  117. 

costs  of  obtaining,  550,  551. 
Title,  objections  to,  in  Master's  Office, 
270. 

on  sale  before  the  Master,  281. 

on  bill  for  specific  performance, 
36. 

always  referred  at  hearing,  219. 
Town  cause,  109. 

examinations,  162. 
Transcript    of    Accountant-General's 

account,  372, 373. 
Transfer  of  stock  or  funds  in  Court, 
231.233. 

costs  as  to,  555. 
Traverses  in  lunacy,  442. 
Trial,  new,  of  action  at  law,  226 

of  issue,  227. 

injunction  to  stay,  316 
Trustee,  remarks  on  bill  for  removal  of, 
35. 

infant,  151.  349. 


U. 


Undertaking  to  appear  to  process,  365. 

to  hear  judgment,  2C^. 

to  speed  cause,  127. 
Vacating  recognizance,  308.  448. 


V. 


Vacation  Master,  11.  247. 
Viv&  voce  evidence  in  Court,  179. 377. 
in  the  Master's  Office,  257.  261. 


W. 

Waid  of  Court,  34.  348. 

Warrants    in   Master's   Office, 'how 

taken  out,  254. 
when  not  attendable,  267. 406. 
Waste,  as  to  injunction    to  restrain, 

328.  331. 
Wilful  default,  264. 
Will,  bill  to  perpetuate  testimony  of, 

production    of,  before  examiner, 
163,  &c. 
Witnesses,  bill  to  perpetuate  testimony 
of,  46. 
rule  to  produce,  194. 
objecting  to,  166. 
articles  to  credit  and  to  competency 

of,  197. 
examination  of, 

de  bene  esse,  46.  176. 
before  the  Master,  246.255. 
by  the  Examiner,  162. 
in  Court,  189. 
by  commission,  167. 
viv&voce,  179. 
re-examination  of,  166. 
Words  of  course  in  answers,  114,  115. 
Writines,  production  of,  260. 296, 
Writ  of  execution  of  decree,  221. 
of  order,  159. 
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